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THE  COURT  OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY, 


FEBRUARY  TERM,  1854. 


BENJAMIN  WILLIAMSON,  Esq.,  Chancellor. 


f 


CoKNELius  S.  Van  Wagehen  and  others,  receivers,  etc 
of  the  Peoples  Bank  of  Paterson,  vs.  The  Paterson 
Savinos  Bank  and  others. 

Hie  oliject  of  **  the  act  to  proreDt  frandB  hj  looorporatad  oompaniet*'  ii  to  ■»- 
core  to  the  crediton  of  Mich  imtitatioiiB  an  equal  diftribation  of  its  aiteta. 
This  is  the  primarjr  object  of  the  statute.  Any  act  done  with  the  yiew,  and 
for  the  porpose  of  defeating  this  object,  is  a  fraad  apon  the  act,  and  is  illegaL 

Oar  courts  have  always  recognised  the  object  and  prorisions  of  the  act  in 
qaestion  and  the  bankrupt  laws  to  be  essentially  the  same }  and  if  it  is  to  be 
eooaidered  as  partaking  of  the  character  of  a  bankrupt  law,  it  is  proper  to 
apply  to  it  the  general  rules  that  govern  the  system,  where  it  is  in  use. 

If  a  bankrupt,  in  course  of  payment,  pays  a  creditor,  this  is  a  &ir  advantage 
in  the  course  of  trade ;  or  if  a  creditor  threatens  legal  diligence,  and  there 
is  no  collusion,  or  begins  to  sue^  debtor,  and  he  makes  an  assignment  of 
part  of  his  goods,  it  is  a  fiur  transaction,  and  what  a  man  might  do  without 
having  any  bankruptcy  in  view.  But  if  a  man,  in  coniemplatian  of  an  act 
of  bankruptcy,  dispose  of  all  his  effects  to  the  use  of  deferent  creditors,  it 
would  be  a  fraud  upon  the  acts  of  bankruptcy  \  but  if  done  in  the  eouri€  of 
irmd4,  and  vol  frmtiMlenif  it  may  be  supported. 

Where  a  beak  haa  heoome  so  hopelessly  insolvent  that  the  directors  are  Ibroed 
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to  the  ooDclaiion  that  it  if  incumbent  upon  them  at  once  to  close  the  doora 
of  the  bank,  and  abandon  the  objects  for  which  the  institution  was  incorpo- 
rated, the  cashier  may  lawfully  meet  all  demands  made  upon  it,  up  to  the 
moment  the  bank  suspends  payment,  and  all  such  payments  are  valid.  But 
he  cannot,  while  he  is  dealiug  out  to  importunate  creditors  their  legal  de- 
mands with  one  hand,  with  the  other,  place  the  assets  of  the  bank  in  his 
pocket  for  absent  friends  and  favorites.  The  diligent  creditor  may  acquire 
rights  which  the  law  will  not  disturb,  but  there  is  a  distinction  between  a 
vohiniary  pr$ferenee  of  a  creditor  by  the  debtor,  and  a  payment  forced 
fiom  him  by  an  importunate  creditor. 

So  where  one  of  the  directors  of  the  bank  puts  a  note  in  his  pocket  to  deliver 
to  a  creditor,  for  the  purpose  of  giving  him  a  preference,  to  which  he  was 
not  entitled  by  any  diligence  of  his  own,  it  was  held  not  to  be  a  payment  in 
the  Kttto/  eourte  of  dealing. 

The  assignment  and  transfer  of  promissory  notes,  in  contemplation  of  the  in- 
solvency of  an  incorporated  company,  is  declared  by  the  act  to  be  utterly 
null  and  void  as  against  creditors,  and  where  a  voluntary  preference  is  given 
to  a  creditor,  fi>r  the  sole  purpose  of  giving  him  an  advantage  over  other 
creditors,  and  under  such  circumstances  that  it  cannot  be  said  to  be  made  in 
the  ordinary  course  of  business,  it  is  in  direct  violation  of  the  second  section 
of  the  act 


On  the  24th  day  of  September,  1851,  the  Peoples  Bank 
of  Paterson  was,  by  a  decree  of  this  court,  declared  insol- 
vent, and  the  complainants  were  appointed  receivers,  un- 
der the  act  entitled,  "  An  act  to  prevent  frauds  by  incor- 
porated companies,"  approved  April  15th,  1846. 

The  bill  charges,  that  on  the  24th  day  of  September, 
1851,  the  bank  was  the  owner  of  the  following  promissory 
notes :  Richard  Wessels*  note  for  $750,  or  thereabouts, 
payable  on  the  15th  October,  1851 ;  Horatio  Moses'  note 
for  $286,  payable  September  3d,  1861 ;  Joseph  Wood's 
note  for  $100,  payable  June  23d,  1850 ;  Samuel  Pope's 
note  for  $444.94,  payable  July  30th,  1851,  and  "Dlpian 
Vansinderin's  note  for  $412.20,  payable  September  29th, 
1850 ;  that  on  the  morning  of  the  24th  September,  1851, 
Dwight,  the  redeeming  agent  of  the  bank  in  New  York, 
refused  to  redeem  the  notes  of  the  bank;  that,  about  one 
o'clock  of  that  day,  H.  C.  Stimson,  the  cashier  of  the 
bank,  and  also  a  director,  returned  in  great  haste  from 
the  city  of  New  York,  and  called  together  the  board  of 
directors  of  the  bauk,  aud  informed  them  of  the  refusal 
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of  Dwight  to  redeem  ;  and  stated,  that  in  consequence 
thereof,  the  bank  could  not  continue  its  business  any 
longer,  and  that  nothing  could  save  it  from  &iling,  and  it 
must  stop  payment ;  and  it  was  then  determined,  upon  a 
hasty  consultation  among  the  persons  present,  that  the 
bank  should  suspend ;  that  in  pursuance  of  such  deter- 
mination, the  door  of  the  bank  was  closed,  with  a  public 
notice,  placed  on  the  outside,  declaring  that  the  bank  had 
suspended  and  stopped  payment,  and  that  the  door  was 
closed  to  prevent  persons  from  demanding  payment  who 
had  deposits  or  claims  against  the  bank. 

The  bill  further  states,  that  on  this  day  the  Paterson 
Savings  Bank  had  on  deposit  in  the  Peoples  Bank  the  sum 
of  nineteen  hundred  dollars ;  that  Hiram  Hathaway  was 
a  manager  or  trustee  in  the  said  Savings  Bank,  and  was 
also  a  director  in  the  Peoples  Bank,  and,  as  such  director, 
was  present,  and  acted  at  the  board  at  the  meeting  of 
the  24th  September,  when  it  was  determined  the  bank 
should  stop  payment ;  that  after  it  was  determined  by 
the  directors  that  the  bank  should  stop  payment,  and  its 
doors  should  be  closed,  the  said  Hathaway  took  and  re- 
ceived, from  among  the  assets  and  notes  of  the  said  Peo- 
ples Bank,  the  said  five  promissory  notes  before  mentioned, 
and  gave  his  check  for  the  same,  as  a  trustee  or  manager 
of  the  said  Savings  Bank,  for  the  amount  of  the  said 
several  promissory  notes,  and  afterwards  delivered  the 
notes  to  the  said  Savings  Bank ;  that  this  was  done  with- 
out the  order  of  the  directors  of  the  bank,  and  that  the 
delivery  of  the  notes  was  made  by  the  cashier  without  au- 
thority. The  bill  prays  that  the  Savings  Bank  may  ac- 
count for  the  proceeds  of  these  notes. 

The  answer  of  the  Savings  Bank  admits  substantially 
the  facts  as  charged  in  the  bill,  with  these  additional  facts : 
that  the  cashier  was  allowed  by  the  directors  to  assign 
and  dispose  of  the  notes  and  bills  belonging  to  the  bank, 
and  without  any  special  order  of  the  board  of  directors ; 
that  the  said  Hathaway  received  from  G.  M.  Stimson, 
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the  acting  cashier  and  clerk,  with  the  knowledge  of  the 
directors,  the  said  several  promissory  notes,  except  the 
note  of  Vansinderin,  for  the  purpose  of  paying  the  debt 
due  fix>m  the  Peoples  Bank  to  the  Savings  Bank,  and 
then  gave  his  check,  as  manager,  for  the  amount,  and  de- 
livered the  same  to  the  treasurer  of  the  Savings  Bank ; 
that  up  to  the  time  Hathaway  gave  his  check,  the  Peoples 
Bank  paid  in  specie  all  demands  made  upon  them ;  that 
the  Van  Sinderin  note  was  assigned  about  ten  o'clock  in 
the  morning  of  that  day ;  that  afterward,  and  after  the 
Peoples  Bank  had  been  decreed  insolvent  by  the  Court 
of  Chancery,  the  Savings  Bank  passed  a  resolution  ap- 
proving of  the  act  of  Hathaway,  in  giving  his  check  and 
receiving  the  said  notes. 

G.  M.  Stimson,  the  only  witness  sworn,  testified,  among 
other  things,  that  in  the  morning,  the  cashier  told  him, 
that  if  Dwight  refused  to  redeem,  the  bank  must  stop ; 
that  the  witness  then  requested  him  to  give  him  the  Van 
Sinderin  note  for  the  Savings  Bank,  and  he  did  there- 
upon deliver  him  the  note,  and  charged  it  to  the  Savings 
Bank,  and  that  no  check  or  draft  was  given  for  the  same. 
He  requested  the  note,  on  account  of  what  the  cashier 
said  to  him,  and  took  it  in  case  the  bank  stopped  pay- 
ment. It  was  included  in  Hathaway *s  check,  but  whether 
delivered  to  him  then,  he  can't  tell ;  that  between  one  and 
two  o'clock,  the  other  notes  were  handed  to  him  by  the 
cashier,  for  the  purpose  of  giving  them  to  Mr.  Hatha- 
way or  one  of  the  managers  of  the  Savings  Bank.  He 
had  never  been  requested  or  authorized  by  the  manager 
of  the  Sayings  Bank,  or  any  one  else,  to  receive  the  notes 
for  them. 

The  Chancellor.  If  the  legality  of  this  transaction 
can  be  maintained,  then  it  follows  that  after  a  bank  has 
become  so  hopelessly  insolvent  that  the  directors  have  been 
forced  to  the  conclusion  that  it  is  incumbent  upon  them 
at  once  to  close  the  doors  of  the  bank,  and  abandon  the 
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objects  for  which  the  institution  was  incorporated,  they 
may  employ  the  last  half  hour  of  existence  in  parcelling 
out  to  fevorit«  creditors  the  few  remaining  assets  of  the 
bank  still  within  their  control.  Nay,  it  follows  that  the 
cashier  of  the  bank  may,  after  the  directors  have  declared 
the  bank  insolvent,  and  have  determined  to  notify  the 
public  of  its  insolvency  before  the  directors  can  reach 
the  door  to  post  up  such  notice,  dispose  of  the  assets  at 
his  pleasure  to  the  creditors  of  the  bank.  For  this  is  not 
the  case  contended  for  by  the  counsel,  that  the  cashier  of 
a  bank  may  lawfully  meet  all  demands  made  upon  it  up 
to  the  moment  the  bank  suspends  payment.  This  he  may 
do  under  ordinary  circumstances ;  and  all  such  payments 
are  valid.  But  can  he  stand  behind  the  counter,  and  while 
he  is  dealing  out  to  importunate  creditors  their  legal  de- 
mands with  one  hand,  with  the  other  place  the  assets  of 
tlie  bank  in  his  pocket  for  absent  friends  and  favorites? 
The  diligent  creditor  may  acquire  rights  which  the  law 
will  not  disturb.  There  is  a  distinction  between  a  volun- 
tary preference  of  a  creditor  by  tl^  debtor,  and  a  pay- 
ment forced  from  him  by  an  importunate  creditor.  This 
<listinction  is  fully  recognised  in  the  administration  of  the 
law  in  reference  to  bankrupt  acts.  It  has  not  been  made, 
as  was  supposed  by  counsel,  in  consequence  of  any  pe- 
culiar provision  in  bankrupt  laws  respecting  such  pay- 
ments, but  upon  broad  principles  of  justice  to  carry  out 
the  object  of  those  laws. 

The  object  of  "  the  act  to  prevent  frauds  by  incorpo- 
rated companies"  is  to  secure  to  the  creditors  of  such  in- 
stitutions an  equal  distribution  of  its  assets.  This  is  the 
primary  object  of  the  statute.  Any  act  done  with  the  view 
and  for  the  purpose  of  defeating  this  object,  is  a  fraud 
upon  the  act,  and  is  illegal. 

The  primary  object  of  this  act  being  the  same  as  that 
of  the  bankrupt  laws,  in  giving  a  construction  to  it  we 
may  properly  examine  those  general  principles  which 
have  been  established  by  the  courts  in  reference  to  trans- 

B* 
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actions  under  thoae  laws.  And  I  may  remark  here,  thstb 
our  courts  have  always  recognised  the  ohject  and  provi- 
sions of  the  act  in  question,  and  the  bankrupt  laws,  to  be 
essentially  the  same.  In  the  case  of  The  State  Bank  y. 
Receivers  of  the  Bank  of  New  Brunswick^  2  Ghreen*s  Ch.  JR. 
270,  the  Chancellor  says,  ^'  the  general  object  of  the  act, 
and  the  provisions  made  to  effect  it,  are  essentially  the 
same  as  the  bankrupt  laws :  and  if  this  act  is  to  be  con- 
sidered as  partaking  of  the  character  of  a  bankrupt  law, 
it  is  proper  to  apply  to  it  the  general  rules  that  govern  the 
system  where  it  is  in  use/'  In  the  case  of  the  complain- 
ants in  this  present  suit  against  ^*  The  Paterson  Gas  Light 
Company"  (3  Zab.  291),  the  Chief  Justice  says,  "  the  act 
to  prevent  frauds  by  incorporated  companies,  so  far  as  re- 
lates to  the  estate  of  an  insolvent  corporation,  is,  in  all 
its  essential  elements,  a  bankrupt  law." 

Let  us  see,  then,  how  the  transaction  in  question  will 
bear  the  test  of  those  general  principles  which  the  courts 
have  applied  to  like  acts  under  bankrupt  laws. 

In  the  case  of  Ogden  and  Thomas  v.  A.  JacksaOy  1  Johns. 
Hep.  378,  Spencer,  J^  delivering  the  opinion  of  the 
court,  says,  *.*  Courts  of  law  consider  the  property  of  the 
bankrupt  completely  at  his  disposal  before  the  act  of 
bankruptcy  committed,  so  far  as  to  protect  a  creditor  in 
the  receipt  of  money  or  the  acquisition  of  goods,  if  done 
in  the  usual  course  of  business :  indeed,  if  money  be  ob- 
tained, or  security  given,  when  a  bankruptcy  is  inevita- 
ble, and  even  contemplated  by  the  bankrupt,  such  acts 
are  valid,  if  the  effect  of  measures  taken  by  the  creditor. 
It  will  not,  however,  be  permitted  that  a  person,  insol- 
vent at  the  time,  and  contemplating  an  act  of  bankrupt- 
cy, should  parcel  out  his  estate  to  such  creditors  as  he 
may  see  fit  to  prefer ;  this  is  opposed  to  the  very  genius 
of  the  bankrupt  laws,  which  proceed  upon  a  principle  of 
equality  and  a  just  distribution."  Also  Harrison  v.  Sterrj/y 
5  Oranch  301. 

These  decisions  were  made  in  reference  to  the  bankrupt 
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lnw  of  1800.  In  that  law  there  is  no  provision  declaring 
preferences  invalid,  and  the  decisions  were  not  made  in 
contemplation  of  any  particular  provisions  of  the  act ; 
bat  the  principle  applied  was,  that  the  preferences  were 
in  violation  of  the  spirit  and  general  tendency  of  the  act, 
and  defeated  its  primary  object.  I  mention  this  circam* 
stance  because  counsel  laid  great  stress  on  the  fact,  that 
in  the  act  we  are  considering  there  is  no  particular  pn> 
vision  avoiding  such  preferences. 

In  Alderscn  and  others'  Assignees  v.  Temple,  4  Burr.  2240, 
Lord  Mansfield  says,  ^'  if  a  bankrupt  in  course  of  pay*- 
ment  pays  a  creditor,  this  is  a  fair  advantage  in  the  course 
of  trade ;  or  if  a  creditor  threatens  legal  diligence,  and 
there  is  no  collusion,  or  begins  to  sue  a  debtor,  and  he 
makes  an  assignment  of  part  of  his  goods,  it  is  a  fair 
transaction,  and  what  a  man  might  do  without  having 
any  bankruptcy  in  view."  But  it  never  entered  into  the 
head  of  any  judge  to  say,  "that  a  man,  in  contemplation 
of  an  act  of  bankruptcy,  could  sit  down  and  dispose  of 
all  his  effects  to  the  use  of  different  creditors,  for  that 
would  be  a  fraud  upon  the  acts  of  bankruptcy.  But  if 
done  in  a  course  of  trade,  and  not  fraudulent,  it  may  be  sup- 
ported." 

How  can  it  be  said,  that  this  was  a  payment  made  in 
the  usual  course  of  dealing?  It  was  the  case  of  an  ordi- 
nary deposit  in  the  bank.  No  demand  was  made  by  the 
creditor.  It  was  not  made  in  the  ordinary  way.  The  pay- 
ment was  not  in  money,  but  in  promissory  notes.  It  was 
not  made  to  the  creditor,  or  to  his  authorized  agent.  It 
was  this,  and  nothing  more  or  le8s,^-one  of  the  directors 
of  the  bank  put  the  note  in  his  pocket  to  deliver  to  the 
creditor,  for  the  purpose  of  giving  him  a  preference,  to 
which  he  was  not  entitled  by  any  diligence  of  his  own. 

See,  also,  Linton,  assignee,  v.  BarUet,  3  Wil.  47 ;  Hdr- 
man  v.  Fisher,  Cowp.  124. 

But  it  appears  to  me  that  the  transfer  of  these  notes 
was  in  direct  violation  of  the  second  section  of  the  act. 
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It  was  an  assignment  and  transfer  in  contemplation  of 
the  insolvency  of  the  company ;  and  such  a  transfer,  the 
act  declares,  shall  be  utterly  null  and  void  as  against  cre- 
ditors. But  it  was  said,  that  it  was  not  intended,  by  this 
provision,  to  invalidate  all  acts  done  in  the  ordinary 
course  of  business.  Admit  it :  but  can  an  act  which  is 
done  in  contemplation  of  bankruptcy,  a  voluntary  prefer- 
ence which  is  given  to  a  creditor  for  the  sole  purpose  of 
giving  him  an  advantage  over  other  creditors,  and  under 
the  circumstances  which,  in  this  case,  the  transfer  was 
made,  be  said,  with  any  propriety,  to  be  made  in  the  or- 
dinary course  of  business  ?  In  the  case  referred  to  in  Bur- 
roughSj  Lord  Mansfield  said  of  the  transfer  in  that  case, 
"  It  was  not  done  in  the  ordinary  course  of  trade  ;  for  there 
never  was  any  dealiug  between  the  parties  in  sending  en- 
dorsed notes."  With  equal  force  and  propriety  may  it  be 
said  in  this  case,  there  never  was  any  dealing  between 
the  parties  in  paying  ordinary  deposits  by  the  promissory 
notes  of  individuals. 

Again.  It  was  asked,  in  argument,  where  was  the  ne- 
cessity of  the  act  providing  that  an  injunction  should  be 
issued  to  restrain  the  company,  its  officers  and  agents, 
from  paying  out,  selling,  assigning,  or  transferring  any  of 
the  estate,  moneys,  funds,  &c.,  of  the  said  company,  if 
such  transfers  were  void  without  the  injunction  ?  The  an- 
swer, I  think,  is  obvious.  The  injunction  prohibits  all 
payments  and  transfers.  Without  the  injunction,  they 
were  all  valid,  except  such  as  were  fraudulent  ;•  and  all  were 
fraudulent  which  were  made  in  contemplation  of  bank- 
ruptcy, and  for  the  purpose  not  of- paying  their  debts  in 
the  ordinary  course  of  business,  but  to  defeat  the  object 
of  the  act,  and,  in  view  of  insolvency,  giving  an  undue 
preference  to  particular  creditors.  It  is  very  plain  to  be 
seen  that  a  bank  may  be  in  such  a  condition  as  td  render 
it  very  proper  for  the  court  to  interfere  by  injunction  un- 
der the  act ;  and  yet,  without  such  interference,  the  di- 
rectors might  go  on  bona  fide  in  the  ordinary  transaction 
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of  the  bosiness  of  the  bank,  and  all  transfers  made  under 
such  circumstances  would  be  good.  Why  ?  Because  they 
were  made  not  in  contemplation  of  bankruptcy,  but  to 
prevent  that  very  catastrophe.  The  payment  or  transfer 
of  property  in  tiie  umal  course  of  trade,  if  made  to  sus* 
tain  the  bank,  and  continue  its  business,  is  a  6ona  fide 
payment  or  transfer.  If  contemplating  bankruptcy,  and 
in  view  of  that,  and  to  secure  some  advantage  on  that 
account,  such  payment  or  transfer  is  made,  it  is  not  bam 
jide^  but  defeats  the  object  of  the  act,  and  on  that  account 
is  unlawful. 

The  complainants  are  entitled  to  a  decree  in  their  fa- 
vor. 


Henry   S.  Terhune  vs.  Asa  S.  Colton  and  wife  and 

others. 

No  one  cin  question  a  decree,  except  a  party  to  it,  or  some  one  whoae  rights 
are  impaired  by  it. 

Where  a  complainant  did  not  claim  under  any  party  to  a  decree,  and  his  lien 
apon  mortgaged  premises  was  acquired  subsequent  to  it,  and  he  did  not  im- 
peach it  for  fraud,  mistake,  or  accident,  but,  on  the  contrary,  admitted  that 
the  decree  was  entered  in  good  faith  between  the  parties ;  and  there  waa 
nothing  connected  with  the  suit,  or  the  manner  in  which  the  decree  was 
entered,  or  iu  the  claim  upon  which  it  was  founded,  to  justify  the  court  in 
refusing  to  protect  and  enforce  the  rights  of  the  respective  parties  under  the 
decree,  the  court  would  not  go  behind  the  decree. 

Where  a  legacy  had  been  made  a  lien  upon  a  farm,  which  the  testator  devised 
to  his  sfin,  who  was  the  executor ;  and  the  will  directed  the  legacy  to  be 
psid  in  three  annual  instalments  without  interest,  and  directed  the  executor 
to  invest  the  same,  and  apply  the  interest  to  the  support  and  education  of  the 
legatee,  until  she  should  arrive  at  the  age  of  twenty-one  years,  at  which 
period  the  principal  was  to  be  paid  ;  and  subsequently  the  executor  mort- 
gaged the  farm,  it  was  held  that  the  legacy  was  a  subsisting  lien  on  the  pre* 
mises,  notwithstanding  a  final  settlement  of  the  executor  in  the  Orphans 
Court,  in  which  he  had  prayed  allowance  for  the  legacy ;  the  executor  could 
not  release  the  land  by  simply  charging  the  legacy  to  himself.  The  will 
made  the  legacy  a  lien  upon  tiie  land  ontil  it  was  actually  paid.  Nor  was 
the  )•"**  ideated  by  a  mairiaga  settlement,  in  which  the  ezecotor  was  made 
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a  tnistee  to  lecure  to  the  legatee  her  separate  estate  free  from  the  control 
and  liability  of  her  intended  hasband,  when  there  was  nothing  in  the  settle> 
ment  to  show  that  it  was  the  intention  of  the  parties,  by  that  deed,  to  release 
the  land,  and  to  take  the  personal  secaritj  of  the  execator  for  the  legacj, 
and  the  legal  construction  of  the  deed  did  not  neoeisarily  produce  that  effect. 

It  was  apparent  that  the  money  had  never  been  received  to  pay  the  legacy, 
that  it  existed  in  no  other  way  than  as  a  debt  dae  to  the  legatee,  secured 
upon  the  lands  of  the  executor,  and  while  that  debt  and  security  had  been 
assigned  to  the  trustee,  with  power  to  change  the  security,  it  never  was  in 
fact  changed.  The  executor  and  trustee,  in  sach  a  case,  cannot  interpose  that 
trust  deed  as  a  defence  against  a  claim  of  the  legacy  as  a  lien  upon  the  land. 

An  attorney  has  no  right  to  give  up  the  security  of  his  clients,  unless  he  re- 
ceives actual  payment,  or  is  specially  authorized  to  do  so ;  but  where  there 
is  evidence  enough  of  the  acquiescence  of  the  client  in  the  agreement,  it 
may  be  inferred  that  a  solicitor  had  special  authority. 

A  debt  of  record  cannot  be  released  by  parol.  How  far  a  declaration,  that  a 
decree  was  satisfied,  would  bind  a  party  against  one  who  upon  the  fuith  of 
it  has  advanced  money,  is  another  question. 

The  assignee  of  the  executor  made  an  arrangement  to  se^  the  farm,  that  money 
enough  should  be  raised  to  discharge  the  decree,  so  that  a  clear  title  might 
be  given  to  the  man  who  should  loan  the  money.  But  the  understand  lug  had 
not  been  carried  out,  nor  the  decree  discharged,  although  the  parties  sup- 
posed it  waSk  The  lien  in  such  case  cannot  be  postponed  to  a  subsequent 
encumbrancer,  unless  it  can  be  shown  that,  by  some  act  of  those  claiming 
under  the  execution,  he  has  been  induced  to  loan  his  money  upon  a  false 
security. 

Honest  efforts  on  the  part  of  those  having  claims  under  a  decree  to  secure 
their  debt,  consistent  with  the  fact,  that  the  debt  was  acknowledged  due, 
and  was  secured  by  the  decree,  do  not  prove  that  they  released  their  se- 
curity  or  abandoned  their  rights  under  the  decree. 


The  bill  charges,  that  J.  C.  Schenck,  deceased,  being 
indebted  to  James  Bishop  in  the  sum  of  $6000  for  money 
lent,  executed  to  J.  B.  a  bond  and  mortgage,  to  secure 
She  same,  on  a  tract  containing  157  acres  of  land,  in  the 
X)wnship  of  West  Windsor,  in  the  county  of  Middle- 
sex ;  that  J.  B.  assigned  the  said  bond  and  mortgage  to 
the  complainant;  that  complainant  filed  his  bill  in  thi^ 
court  on  the  said  mortgage,  and  on  the  15th  of  December, 
1846,  obtained  a  decree  to  sell  the  mortgaged  premiscft^ 
issued  an  execution  thereon,  and  caused  the  same  to  be 
sold,  and,  on  the  10th  day  of  May,  1847,  himself  became 
xhQ  jjurcl: rater,  at  the  sherift'*8  sale,  for  the  sum  of  $8000, 
&nd  received  a  deed  from  the  sheriff;  that  under  the  dee4 
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he  went  into  the  possession,  and  still  possesses  the  same ; 
that  at  the  time  he  purchased,  he  had  not  the  slightest 
intimation  of  any  prior  lien  or  encumbrance,  and  supposed 
there  was  none,  until  he  was  surprised  to  find  the  pro- 
perty advertised  for  sale  under  an  execution  out  of  this 
court,  issued  on  the  21st  of  February,  1887,  in  a  cause  in 
which  Caleb  Johnson  and  Enoch  Johnson  were  complain- 
ants, and  John  C.  Schenck,  Asa  8.  Colton  and  Margaret 
his  wife,  William  Schenck  and  Isaac  Story,  executors  of 
James  Stoddard,  deceased,  were  defendants,  directed  to 
the  sheriff  of  Middlesex,  commanding  him  to  make  sale 
of  the  same  tract  of  157  acres,  and  out  of  the  proceeds  of 
sale  to  pay — ^first,  to  Asa  S.  Colton  and  wife  91724.88,  to 
William  Schenck  the  like  sum,  being  the  amount  due  on 
their  legacies  secured  on  the  said  premises;  second,  to 
pay  complainant  Caleb  Johnson  $4904,  and  to  the  com- 
plainant Enoch  Johnson  82697.20,  being  the  sums  secured 
by  their  mortgages;  third,  to  pay  unto  Caleb  Johnson 
(2441,  due  on  his  mortgage ;  fourth,  to  James  Story,  ex- 
ecutor, $2642.06  on  his  mortgage. 

That  the  said  sale  was  advertised  by  A.  W.  Brown,  late 
sheriff  of  the  county  of  Middlesex,  under  the  direction 
of  Asa  S.  Colton  and  William  Schenck,  two  of  the  de- 
fendants in  the  suit  mentioned. 

That  the  legacies  referred  to  were  legacies  bequeathed 
to  the  said  Margaret  and  William  by  the  will  of  their 
grandfather,  Joseph  Schenck,  bearing  date  19th  of  Feb- 
ruary, 1822.  Joseph  Schenck  devised  to  his  son,  the  said 
John  S.,  his  homestead  place,  containing  about  256  acres, 
including  the  premises  in  question,  and  several  lots  of  land. 
He  also  made  some  bequests  of  personal  property,  and  in 
consideration  of  the  said  devises  and  bequests,  he  directed 
him  to  pay  to  Margaret  and  William  the  sum  of  91953, 
equally  between  them,  in  three  equal  annual  payments, . 
Other  legacies  were  given  to  William  and  Margaret,  and  the 
executors  were  directed  to  place  out  at  interest  the  amount 
of  all  the  legacies  given  them,  and  apply  the  interest  to 
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their  support  and  edacatioiiy  until  they  arrived  at  the  age 
of  twenty-one  years,  when  the  principal  was  to  be  paid 
them.  John  C.  Schenck  and  his  brother,  E.  C.  S.,  wer6 
appointed  executors,  but  J.  C.  S.  alone  acted.  Jos.  S., 
testator,  died  9ih  November,  1822. 

The  bill  further  charges,  tiiat  the  complainant  does  not 
know  what  payments  on  account  of  said  legacies  of  91^^ 
were  made  between  the  time  when  the  same  became 
payable  and  the  year  1888,  but  that  the  interest  was  ap- 
plied as  directed. 

That  in  1838,  a  marriage  took  place  between  the  sidd 
Margaret  and  the  said  Asa  S.  Colton,  and  before  it  was 
solemnized,  a  marriage  settlement  was  entered  into  be- 
tween the  said  A.  S.  C.  and  M.  S.  and  J.  C.  S.,  bearing 
date  on  the  18th  day  of  February,  1888 ;  that  the  com- 
plainant has  no  copy  of  the  instrument,  but  believes  that 
by  the  said  deed  of  trust,  the  whole  amount  of  principal 
and  interest  due  at  that  time  to  the  said  Margaret  on  ac- 
count of  said  legacy  was,  by  her,  with  the  consent  of  her 
intended  husband,  transferred  to  the  said  J.  C.  S.,  as  her 
trustee,  and  to  be  held  by  him  for  her  sole  and  separate 
use.  At  this  time  the  said  trustee  was  a  man  of  large 
property  and  undoubted  credit.  The  bill  insists,  that  ad- 
mitting the  legacy  to  Margaret  to  have  been  originally  a 
lien  on  the  premises  in  question,  yet  that  it  ceased  to  be 
so  from  the  time  of  the  execution  of  the  said  deed  of 
trust ;  that  the  whole  of  said  legacy  was  in  fiict  paid  by  J. 
C.  S.  to  the  said  Margaret,  and  received  by  him  as  trustee, 
and  fi^m  thenceforth  was  no  longer  a  lien ;  that  the 
money  was  borrowed  of  Caleb  and  Enoch  Johnson  after 
this,  and  the  mortgage  executed  to  them  on  the  land  as 
free  from  encumbrance ;  that  the  said  C.  J.  and  E.  J., 
relying  upon  the  assurances  of  the  said  J.  C.  Schenck, 
.that  it  was  so  fi^e,  loaned  him  the  sum  of  93200,  of  which 
C.  J.  furnished  94000  and  E.  J.  92200,  and  took  said 
mortgage  to  secure  the  payment  upon  the  said  167  acres 
of  land,  being  the  same  property  now  advertised  for  sale 
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by  sheriff  Brown.  And  on  tlie  4th  day  of  June,  1838, 
the  said  J.  C.  Schenck  made  another  mortgage  to  the  said 
Caleb  Johnson  to  secure  $2000  on  the  same  laud. 

That  a  bill  was  filed  on  the  7th  day  of  March,  1836,  by 
the  Johnsons  on  their  mortgages ;  that  A.  S.  Colton  and 
wife  and  William  Schenck  were  made  parties  defendants, 
but  entering  no  appearance  or  filing  no  answer,  a  decree 
pro  confesso  was  taken  against  them ;  that  an  answer  ^vas 
put  in  by  the  said  J.  C.  Schenck,  insisting  that  the  said 
legacy  of  $1950  was  a  charge  upon  the  said  mortgaged 
premises,  and  entitled  to  priority  of  payment  over  the 
mortgages  of  Caleb  and  Enoch  Johnson.  The  answer 
was  filed  October  14th,  1836.  On  the  19th  March  pre- 
ceding, the  said  J.  C.  S.  made  an  assignment  for  the 
benefit  of  his  creditors ;  that  before  any  evidence  was 
taken  in  the  cause,  and  while  the  said  C.  J.  and  E.  J. 
were  preparing  to  resist  the  claim  of  the  said  legacies,  an 
agreement  was  entered  into  between  the  said  C.  J.  and  E. 
J.,  on  the  one  hand,  and  the  said  J.  C.  Schenck,  A.  S.  C. 
and  wife,  and  W.  Schenck,  on  the  other,  by  which  it  was 
agreed  that  a  decree  should  be  made  in  the  said  cause  de- 
claring the  said  legacy  to  be  a  lien  upon  the  said  mort- 
gaged premises,  and  entitled  to  be  first  paid  out  of  the 
same,  and  that  an  execution  should  issue  in  confomiity 
with  the  said  decree,  but  that  the  moneys  arising  from 
the  sale  of  the  said  mortgaged  premises  should  be  applied, 
in  the  first  place,  to  the  payment  of  the  several  mortgages 
of  the  said  C.  and  E.  J.  and  the  costs  of  the  said  suit, 
and  the  residue  to  the  payment  of  the  said  legacy  :  said 
agreement  was  in  writing,  and  bears  date  the  6th  of  Fe- 
bruary, 1837,  and  was  signed  by  K.  S.  Field,  solicitor  of 
the  complainants,  Samuel  K.  Hamilton,  solicitor  of  J.  C. 
Schenck,  and  James  S.  Green,  solicitor  of  the  said  A.  S. 
Colton  and  wife  and  William  Schenck. 

That  on  the  7th  February,  1837,  in  pursuance  of  said 
agreement,  a  decree  was  made,  and  an  execution  issued 
to  the  sherifiT  of  the  county  of  Middlesex,  being  the  same 
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execution  under  which  the  premises  in  question  are  now 
advertised  for  sale.  Upon  receiving  said  execution,  the 
sheriff  advertised  the  premises  for  sale  on  the  12th  of  May, 
1837 ;  and  the  bill  charges,  that  on  the  30th  day  of  March, 
1837,  the  said  execution  was  settled  by  the  parties,  and  a 
new  arrangement  made  between  them ;  that,  in  the  mean 
time,  Isaac  Story,  the  assignee  of  J.  C.  S.,  had  advertised 
for  sale  the  homestead  farm  of  the  said  J.  C.  S.,  contain- 
ing 256  acres,  and  including  the  premises  in  question  ; 
and,  on  the  said  30th  of  March,  the  same  was  purchased 
by  John  Gulick,  for  the  sum  of  867,  subject  to  encum- 
brances ;  that  tills  purchase  was  made  by  John  Gulick  for 
the  benefit  of  J.  C.  S.,  and  with  the  intention  of  subse- 
quently conveying  the  property  to  him ;  that,  on  the  same 
day,  a  mortgage  was  executed  by  the  said  Gulick  to  James 
Bishop  on  157  acres  of  land,  being  part  of  the  said  home- 
stead farm,  to  secure  the  payment  of  ?5969.46 ;  that  the 
said  mortgage  was  made  cotemporaneously  with  the  set- 
tlement of  the  said  execution ;  that  the  an\angement  was 
this :  the  said  Bishop  was  willing  to  take  a  mortgage  on 
the  said  157  acres,  provided  it  could  be  cleared  of  all  ex- 
isting encumbrances,  which  could  only  be  effected  by  a 
satisfaction  of  the  execution  issued  out  of  Cliancerv  afore- 
said ;  that  with  the  money  advanced  by  Bishop,  together 
with  other  moneys  raised  by  the  said  John  Gulick,  the 
whole  amount  due  the  Johnsons  and  their  costs  were  paid, 
and  the  sheriffs  execution  fees. 

The  bill  further  states,  that  in  what  way  the  legacy 
due  Margaret  and  William  was  satisfied  and  arranged,  the 
complainant,  at  this  distance  of  time,  and  in  conse(|uence 
of  the  death  of  J.  C.  S.,  has  not  been  able  to  ascertain ; 
that  in  reference  to  the  said  William  Schenck,  the  com- 
plainant believes  that  the  amount  due  him  was  secured 
by  certain  bonds  and  mortgages  executed  to  him  by  the 
said  J.  C.  S.,  which  were  afterwards  paid  up,  with  the  ex- 
ception of  a  small  balance  of  96.24,  for  which  he  received 
in  payment  a  note  of  the  said  J.  C.  S. ;  that  prior  to  the 
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settlement,  the  said  W.  S.  had  presented  to  the  assignee 
his  claim ;  that  exceptions  were  filed  in  the  Court  of  Com- 
mon Pleas,  upon  the  ground  that  it  had  already  been  paid, 
and  the  exceptions  were  sustained,  and  the  claim  disal- 
lowed. 

The  bill  charges,  that,  in  1839,  the  said  John  Gulick 
conveyed  to  the  said  J.  C.  S.  the  said  farm  of  256  acres, 
including  the  premises  in  question,  and  that  thereupon 
the  said  James  Bishop  agreed  that  the  bond  and  mortgage 
of  the  said  J.  C.  S.  should  be  substituted  in  place  of  the 
bond  and  mortgage  previously  executed  to  him  by  the 
said  John  Gulick,  as  aforesaid ;  and  accordingly,  on  the 
28th  June,  1839,  the  said  John  C.  Schenck  executed  to 
the  said  James  Bishop  his  bond  and  mortgage  for  $6000, 
which  was  afterwards  assigned  to  the  complainant,  the 
said  J.  C.  8.  assuring  the  said  James  Bishop  that  there 
was  no  encumbrance  whatever  upon  the  said  premises 
prior  to  the  said  mortgage;  that  the  execution  out  of 
Chancery  had  been  settled,  and  that  the  said  legacy  was 
no  longer  a  lien  upon  the  said  property. 

The  prayer  of  the  bill  is,  that  this  court,  by  its  or- 
der and  decree,  may  perpetually  restrain  the  said  Asa  8. 
Colton  and  Margaret  his  wife  and  William  Schenck  from 
proceeding  to  enforce  the  said  execution  by  a  sale,  &c. ; 
that  they  may  be  decreed  to  have  no  right  or  interest  in 
the  said  premises  by  virtue  of  the  said  decree  and  execu- 
tion, and  that  the  sheriff  may  be  restrained  from  selling ; 
and  that  the  complainant  may  have  such  other  and  further 
relief  in  the  premises  as  the  nature  of  the  case  may  re- 
quire, &c. 

The  bill  was  answered  by  Asa  8.  Colton  and  wife  and 
William  Schenck.  They  deny  that  there  was  any  arrange- 
ment made,  with  their  consent,  as  to  settling  the  decree 
or  execution,  and  aver,,  that  if  any  such  settlement  was 
made,  it  was  without  their  khowledge  or  consent.  They 
declare  that  the  whole  amount  is  due  them  on  the  decree. 
They  deny  the  authority  of  their  solicitor  to  make  for 
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them  the  agreement  alleged  to  have  been  made  respecting 
the  entry  of  the  decree. 

jB.  S.  Meld  and  W.  L.  Dayton^  for  complainant. 

C.  Parker  and  A.  0.  Zabriskie,  for  defendants. 

The  Chancellob.  I  do  not  see  anything  in  this  case 
to  justify  me  in  going  behind  the  decree  of  this  court  of 
the  7th  of  February,  1837.  No  one  can  question  it,  except 
a  party  to  that  decree,  or  some  one  whose  rights  are  im- 
paired by  it.  If  its  object  was  to  defeat  creditors  who 
then  had  existing  claims,  or  to  protect  the  propei-ty  of  the 
mortgagor  from  future  creditors,  such  creditors  would  be 
at  liberty  to  impeach  it.  The  complainant  does  not  claim 
under  any  party  to  the  decree.  His  lien  upon  the  mort- 
gaged premises  was  acquired  subsequent  to  it.  He  does 
not  impeach  it  for  fraud,  mistake,  or  accident ;  on  the 
contrarj^,  the  bill  admits  that  the  decree  was  entered  in 
good  faith  between  the  parties.  Nor  is  there  anything 
connected  with  the  suit,  or  the  manner  in  which  tlie  de- 
cree was  entered,  or  in  the  claims  upon  which  it  was 
founded,  to  justify  the  court  in  refusing  to  protect  and 
enforce  the  rights  of  the  respective  parties  under  the  de- 
cree. The  rights  of  the  complainants  under  it  are  not 
controverted ;  but  it  is  the  claim  of  Asa  8.  Colton  and 
his  wife,  and  of  William  Schenck,  that  is  questioned. 

But  as  this  is  a  case  of  great  interest  and  importance 
to  the  complainant,  and  as  he  must  be  an  innocent  suf- 
ferer and  remediless,  if  he  cannot  obtain  relief  in  this  suit, 
it  may  afford  him  some  satisfaction  to  know  that  the 
court  has  not  neglected  to  give  due  consideration  to  every 
feature  of  the  case,  presented  by  his  counsel  with  an  abil- 
ity which,  in  a  doubtfril  case,  would  have  commanded 
success. 

What  then  was  the  claim,  upon  which  that  part  of  the 
decree  in  fiftvor  of  the  Coltona  and  of  William  Soheiick 
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was  founded  ?  Joseph  Sclienck,  the  grandfather  of  Mar- 
garet Colton  and  William  Schenck,  bequeathed  to  them, 
by  his  will,  two  legacies,  one  of  83547,  and  another  of 
$1953.  The  testator  made  this  last  legacy  a  lien  upon  Ms 
homestead  farm  which  he  had  devised  to  his  son  John  C. 
Schenck.  The  will  directed  the  legacy  to  be  paid  in  three 
annual  instalments  without  interest,  and  his  executors, 
John  C.  Schenck  and  Elias  T.  Schenck,  to  invest  the 
same,  and  apply  the  interest  to  the  support  and  education 
of  the  legatees  until  they  should  respectively  arrive  at  the 
age  of  twenty-one  years,  at  which  periods  their  respective 
proportion  of  the  principal  was  to  be  paid  them.  John  C. 
Schenck  mortgaged  one  hundred  and  fifty-three  acres  of 
the  homestead  farm  (the  whole  farm  embracing  two 
hundred  and  fifty-three  acres)  to  Caleb  and  Enoch  John- 
son, for  about  88200.  The  Johnsons  filed  their  bill  to 
foreclose  their  mortgages,  and  made  the  Coltons  and  Wil- 
liam Schenck  parties  defendants  in  the  suit,  alleging  that 
they  claimed  some  lien  by  virtue  of  the  legacy  of  §1953 
under  the  will  of  their  grandfather.  John  C.  Schenck, 
only,  answered  the  bill,  and  he  set  up  the  legacy  as  a  subsist- 
ing lien,  alleging  that  no  part  of  it  had  been  paid.  The 
complainants  filed  a  replication.  The  parties  then,  by 
their  respective  solicitors,  entered  into  the  agreement  in 
writing,  and  in  conformity  to  this  agreement  the  decree 
was  made.  It  is  now  said,  that  the  legacy  was  not,  at  that 
time,  a  lien  on  the  mortgaged  premises,  and  that  no 
decree  should  have  been  entered  for  it.  That  this  legacy 
had  not  at  that  time  been  actually  paid,  is  beyond  dis- 
pute. How,  then,  had  the  land  been  released  from  the  en- 
cumbrance ? 

First;  it  is  said  that  the  settlement  of  John  C.  Schenck, 
as  executor,  in  the  Orphans  Court,  operated  to  release  the 
land.  In  the  final  settlement  of  his  accounts,  John 
C.  Schenck  prayed  allowance  for  this  legacy,  and  it  was 
charged  to  him  as  executor:  it  is  insisted,  that  by 
this  settlemeiity  the  land  was  released.    In  the  account 
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which  I  have  before  me,  this  legacy  is  not  allowed.  K 
there  is  an  exhibit  showing  this  allowance,  it  has  escaped 
me.  But  admitting  that  such  settlement  was  made,  how 
does  it  operate  to  release  the  land  from  this  legacy  ?  The 
will  directed  that  the  legacy  should  be  invested,  and  the 
interest  appropriated  for  the  benefit  of  the  legatees ;  and 
it  secured  the  payment  of  the  legacy,  by  making  it  a  lien 
upon  the  land.  Could  John  C.  Schenck  discharge  the 
land  by  simply  charging  the  legacy  to  himself  as  execu- 
tor ?  If  he  could,  the  land  was  no  security  for  the  legacy ; 
and  the  legatees  had  nothing  better  than  the  mere  person- 
al security  of  the  executor.  The  will  makes  the  legacy  a 
lien  upon  the  land  until  it  is  actually  paid.  Suppose  the 
executor  had  prayed  allowance  for  payment  of  a  debt 
o\ving  by  the  testator  at  the  time  of  his  decease,  could  he 
plead,  or  set  up  in  any  way,  such  an  account  as  payment 
or  settlement  in  a  suit  brought  against  him  for  that  debt  ? 
Much  less  could  he,  when  he  was  the  debtor,  by  any 
such  act  change  the  character  of  the  debt,  or  its  security. 
But,  besides,  Margaret  and  William  ScLcnck  were  then 
infants.  Under  such  circumstances,  whatever  the  ac- 
counts of  the  executors  before  the  Orphans  Court  may 
show,  they  cannot  be  permitted  to  operate,  in  the  slight- 
est degree,  to  the  prejudice  of  these  defendants. 

Again,  it  is  insisted  that  the  marriage  settlement  be- 
tween Margaret  Schenck,  Asa  S.  Colton,  and  John  C. 
Schenck,  operated  as  a  legal  release  and  discharge  of  the 
mortgaged  premises  from  the  said  legacy.  The  object  of 
that  settlement  was  to  make  John  C.  Schenck  a  trustee, 
in  order  to  secure  to  Margaret  her  separate  estate  free 
from  the  control  and  liability  of  her  intended  husband. 
The  question  is,  whether  there  is  anything  in  the  settle- 
ment to  show  that  it  was  the  intention  of  the  parties,  by 
that  deed,  to  release  the  land,  and  to  take  the  personal 
security  of  John  C.  Schenck  for  the  legacy,  or  whether 
the  legal  construction  of  the  deed  must  necessarily  pro- 
duce that  effect  ?  The  deed^  after  reciting  particoWIy  the 
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character  of  the  legacies,  then  recites  farther  as  follows : 
'^  And  whereas  the  said  Margaret  Schenck,  one  of  the 
children  of  the  said  William  C.  Schenck,  deceased,  hath 
attained  the  age  of  twenty-one  years,  and  hath  had  a  fall 
settlement  with  the  said  John  C.  Schenck,  acting  execn- 
tor  of  the  said  Joseph  Schenck,  deceased,  on  which  set- 
tlement there  appears  due  to  the  said  Margaret  Schenck 
the  sum  of  9^256.92  from  the  said  John  C.  Schenck,  ex- 
ecutor as  aforesaid;  and  whereas  a  marriage  is  agreed 
upon  and  intended  to  be  shortly  solemnized,  by  and  be- 
tween the  said  Asa  S.  Colton,  of  the  first  part,  and  the 
said  Margaret  Schenck,  of  the  second  part,  and  upon  the 
treaty  of  the  said  intended  marriage  it  was  agreed  upon, 
and  that  the  said  Margaret  Schenck  should  assign,  trans- 
fer, or  otherwise  convey,  the  fortune  to  which  she  is  en- 
titled under  and  by  virtue  of  the  last  will  and  testament 
of  Joseph  Schenck,  deceased,  her  grandfether,  or  from 
any  other  source  whatever,  unto  the  said  John  C.  Schenck, 
upon  the  trusts  herein  after  expressed  and  declared  of 
and  concerning  the  same."     Margaret  then  formally  as- 
signs to  John  C.  Schenck  all  and  any  sum  and  sums  of 
money  which  she  was  entitled  to  under  the  will  of  Joseph 
Schenck,  deceased,  and  all  the  property  which  at  law  or 
in  equity  she  was  entitled  to,  to  have,  hold,  take,  and  re- 
ceive the  same  in  trust  for  the  said  Margaret  until  her 
intended  marriage ;  and  immediately  after  the  solemni- 
zation thereof^  to  place  out  the  same  at  interest  on  bond 
and  mortgage,  or  otherwise,  as  the  said  John  C.  Schenck 
might  think  best,  and  to  change  and  alter,"  &e. 

I  have  referred  to  all  the  parts  of  this  deed  upon  which 
the  complainant  relies  to  show  the  intention  of  the  par- 
ties, and  the  legal  effect  of  the  deed  upon  the  question  in 
controversy.  I  do  not  see  anything  in  the  deed  to  show 
that  it  was  the  intention  of  the  parties  that  its  mere  exe- 
cution should  deprive  Margaret  Schenck  of  the  then  ex- 
isting lien  upon  the  land  for  her  legacy.  Kor  do  I  consi- 
der that  BYieh  is  the  legal  construction  or  effect  of  the 
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deed.  The'  deed  recites  that  there  had  been  a  settlement 
between  the  parties,  and  that  a  certain  sum  was  found 
due  from  John  C.  Schenck  to  Margaret  Schenck.  There 
was  no  payment  of  the  amount  due^  but  it  was  merely 
ascertained  by  the  settlement  what  that  amount  was.  All 
her  claim,  both  at  law  or  in  equity,  she  assigns  to  John 
C.  Schenck,  as  her  trustee.  She  assigned  the  legacy,  and 
the  security  for  that  legacy.  Because  the  trustee  was  the 
owner  of  the  fund  which  was  the  security  for  the  debt, 
did  the  assignment  of  the  debt  and  security  to  him,  as 
trustee,  release  the  security  ?  Unquestionably,  if  another 
person  had  been  created  the  trustee,  the  assignment  to 
him  of  the  debt  would  not  have  released  the  lien  until  the 
debt  was  actually  paid.  If  it  can  be  shown  that  John  C. 
Schenck,  in  pursuance  of  his  trust,  did  invest  the  trust 
fund  on  bond  and  mortgage  in  good  faith  in  ptirsuance  of 
the  trust  deed,  then  the  land  provided  by  the  will  would 
have  ceased  to  be  a  security  on  the  legacy,  because  such 
investment  would  have  been  a  payment  of  the  legacy  to 
Margaret  Schenck,  or  to  her  trustee,  which  is  the  same 
thing.  It  is  apparent  that  the  money  was  never  raised  to 
pay  that  legacy ;  that  it  existed  in  no  other  way  than  as  a 
debt  due  to  Margaret  Schenck  from  John  C.  Schenck, 
secured  upon  his  land,  and  that  while  that  debt  and  secu- 
rity were  assigned  to  John  C.  Schenck,  as  trustee,  with 
power  to  change  the  security,  it  never  was  in  fact  changed. 
In  equity,  John  C.  Schenck  would  never  be  permitted  to 
interpose  that  trust  deed  as  a  defence  against  a  claim  of 
the  legacy  as  a  lien  upon  the  land.  The  fact,  that  this  lien 
was  subsequently  transformed  into  a  decree  in  Chancer}^ 
by  the  consent  of  all  the  parties  to  this  deed,  was  notice 
to  any  subsequent  creditor  of  John  C.  Schenck,  as  to  the 
intention  of  the  parties  to  the  deed,  and  places  such  cred- 
itor in  a  situation  no  better  than  that  of  John  C.  Schenck 
himself,  as  to  all  the  rights  involved  in  that  instrument. 
These  were  all  the  questions  that  appear  to  have  been 
in  controversy  between  the  parties  in  the  Buit  upon  which 
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the  decree  was  founded.  They  were  considered  as  fair 
matters  of  controversy.  The  claims  of  the  mortgagees, 
and  of  the  legatees,  were  both  meritorious.  All  who  had 
any  interest  in  the  questions  involved  were  represented, 
and  the  controversy  was  compromised.  The  decree  is 
final  and  conclusive  between  all  the  parties  to  it,  as  well 
as  all  persons  claiming  under  them,  unless  it  is  impeached 
for  fraud,  or  can  be  shown  that  there  was  some  mistake 
which  a  court  of  equity  ought  to  rectify. 

The  next  position  taken  on  behalf  of  the  complainant 
is,  that  the  decree  has  been  satisfied.  Before  examining 
this  part  of  the  case,  however,  it  is  proper  that  I  should 
not  overlook  a  matter  of  much  controversy  between 
counsel  on  the  argument — the  validity  and  eftect  of  the 
agreement  upon  which  the  decree  was  entered.  On  be- 
half of  the  complainant,  it  was  contended  that  the  decree 
must  be  enforced  according  to  the  terms  of  the  agreement. 
On  behalf  of  the  defendants,  counsel  insisted  that  the 
agreement  is  not  binding  on  their  clients,  because  their 
solicitor  had  no  authority  from  them  to  make  it,  and  be- 
cause it  was  not  within  the  scope  of  his  retainer,  as  their 
solicitor,  to  enter  into  such  an  agreement  on  their  behalf. 
I  think  the  solicitor  had  not  the  power  to  enter  into  an 
agreement,  by  which  the  lien  of  his  clients  upon  the 
mortgaged  premises  was  postponed  in  payment  to  a  sub- 
sequent encumbrance.  He  had  no  right  to  do  it  for  a  pe- 
cuniary consideration,  nor  in  consideration  that  it  pre- 
vented ftiriher  controversy  in  the  suit.  An  attorney  has 
no  right  to  give  up  the  security  of  his  client,  unless  he 
receives  actual  payment,  or  is  specially  authorized  to  do 
so.  Tankersley  v.  Anderson,  4  Dess.  44.  The  authorities 
are  numerous  and  very  uniform  against  the  authority  of 
an  attorney,  without  special  authority,  to  enter  into  an 
agreement  of  this  kind.  But  I  think  there  is  evidence 
enough  of  the  acquiescence  of  the  defendants  in  the 
agreement  to  infer  that  the  solicitor  had  special  authority 
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to  enter  into  it,  to  make  it  binding  on  the  defend- 
ants. The  defendants  deny  all  knowledge  of  the  agree- 
ment ;  but  many  years  have  transpired  since  it  was  made, 
and  it  may  have  escaped  their  recollection.  They  settled 
another  important  suit  under  it,  involving  a  much  larger 
amount  of  money,  and  it  is  difficult  to  conclude,  under 
all  the  circumstances,  that  in  the  subsequent  transactions 
the  agreement  was  studiously  concealed  from  them.  If  so, 
it  was  a  fraud  upon  them.  But  certainly  their  conduct 
shows,  and  particularly  their  willing  acquiescence  in 
the  wishes  of  their  uncle,  John  C.  Schenck,  that  there 
could  have  been  no  object  in  concealing  from  them  this 
agreement.  But  I  cannot  perceive  that  this  is  a  question 
of  any  moment  in  the  case.  The  defendants  do  not  seek 
to  enforce  the  decree  in  any  manner  which  is  a  violation 
of,  or  inconsistent  with  that  agreement.  The  complain- 
ants in  that  suit  have  been  paid  their  debt ;  they  have  no 
further  interest  in  the  agreement.  The  complainant  in 
this  suit  has  not,  as  I  can  see,  any  rights  which  can  be 
protected  under  it.  If  the  property  was  sold  under  the 
decree,  the  complainants  were  to  be  first  paid.  They 
have  been  paid  without  a  sale  of  the  mortgaged  premises. 
If  the  property  is  now  sold  under  the  decree,  the  com- 
plainants in  that  suit  have  no  debt  to  be  satisfied  out  of 
the  proceeds,  nor  does  the  complainant  contend  that  he  is 
to  be  subrogated  to  their  rights. 

Has  this  decree  been  satisfied  ?  If  it  has,  it  must  have 
been  by  actual  payment,  or  by  the  receipt  of  some  speci- 
fic thing  given  and  received  in  satisfaction,  or  by  release. 
A  release  is  not  alleged ;  nor  is  there  any  evidence  of  the 
defendants  having  received  any  specific  thing  in  satisfac- 
tion of  their  claim.  As  to  payment,  the  bill  states  "  that ; 
in  what  way  the  legacy  due  Margaret  and  William  was 
satisfied,  the  complainant,  at  this  distance  of  time,  and  in 
consequence  of  the  death  of  John  C.  Schenck,  has  not 
been  able  to  ascertain,  but  that  it  was  considered  settled 
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between  the  parties,  and  that  with  that  understanding  a 
loan  was  made  on  the  encumbered  premises,  which  the 
present  mortgage  of  the  complainant  represents." 

The  testimony  of  Mr.  Green  and  of  Mr.  Field  is,  that 
they  understood  that  the  decree  was  settled  by  the  par- 
ties, and  that  John  C.  Schenck  represented  it  to  be  settled. 
But  no  one  says  that  either  Colton,  or  his  wife,  or  Wil- 
liam Schenck,  was  a  party  to  that  understanding.  No  one 
says  that  either  of  them  was  present  when  any  such  un- 
derstanding was  had,  or  that  they  assented  to  it.  Was 
there  any  one  authorized  by  them  to  bind  them  by  such 
an  understanding  ?  Mr.  Green  was  their  solicitor,  and  he 
says  he  had  no  communication  with  either  of  them  upon 
the  subject.  He  was  not  authorized  to  bind  them  in  such 
an  agreement.  Nor  could  John  C.  Schenck  bind  Colton 
and  wife,  although  he  was  Mrs.  Colton's  trustee.  Situated 
as  he  was,  the  common  debtor  of  all  the  parties  to  the  de- 
cree, for  him  to  have  executed  an  actual  release  without 
receiving  paymeut  or  satisfaction  'would  have  been  a  fraud, 
and  such  release  would  have  been  void.  How,  then,  can 
this  court,  upon  the  allegation  of  the  most  respectable 
witnesses  that  they  understood  the  decree  was  settled, 
and  that  such  was  the  general  understanding  of  the  par- 
ties, declare  this  decree  satisfied,  when  it  appears  that 
these  defendants  were  not  present  at  such  an  arrange- 
ment, and  in  the  absence  of  all  proof  that  they  were  cog- 
nizant of  such  an  understanding  ?  But  it  is  said  that  their 
future  conduct  showed  an  acquiescence  in  this  under- 
standing, and  that  they  had  relinquished  their  rights  un- 
der the  decree. 

It  is  not  pretended  that  any  memorandum  in  writing 
was  made  as  to  any  arrangement  or  understanding,  nor 
can  any  witness  tell  the  terms  of  any  arrangement,  either 
verbal  or  written,  upon  which  such  an  understanding 
was  founded.  The  declaration  of  Colton  and  wife,  that 
the  decree  was  satisfied,  would  not  bind  them.  A  debt  of 
record  cannot  be  released  by  parol.    How  &r  such  a  de- 
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claration  may  bind  a  party  as  to  one  who  upon  the 
fiEuth  of  it  has  advanced  his  money,  is  another  question. 

The  docket  of  the  sheriff  is  appealed  to  as  evidence  of 
the  settlement  On  the  80th  of  March,  1837,  Mr.  Field, 
as  the  solicitor  of  the  complainants  in  that  suit,  gave  to 
the  sheriff  a  receipt  for  810,203.99,  in  full  of  the  princi- 
pal and  interest  due  the  complainants.  On  the  22d  of  Sep- 
tember following,  Mr.  Green  made  the  following  entry, 
at  the  request  of  the  sheriff:  "  1837,  Sept.  22d.  Stay  fur- 
iher  proceedings  on  the  above  decree^  as  respects  Asa  S.  OoUon 
and  Wm.  Schenck^  till  further  orders.  Ja^,  S.  Greerij  their 
soUeUor.''  Mr.  Green  says  he  considered  the  decree  as  set- 
tled, and  that  is  the  reason  why  the  entry  was  made.  But 
the  receipt  itself  will  not  bear  such  a  construction.  He 
does  not  say  he  was  authorized  by  his  clients  to  enter  sa- 
tisfiswtion.  His  general  authority,  as  solicitor,  did  not  au- 
thorize him  to  settle  that  execution  in  any  way,  except  by 
receiving  the  money.  The  receipt  he  gave  involved  him 
in  no  such  responsibility  as  a  receipt  for  the  satis&ction 
of  the  decree  would  have  imposed  upon  him.  The  solici- 
tor having  no  authority  to  enter  satisfaction,  if  the  entry 
he  did  make  could  be  construed  to  have  that  effect,  he 
would  be  responsible  to  his  clients  for  the  amount  due 
them  on  the  execution.  Such  a  construction  cannot  be 
put  upon  it,  and  it  could  not  have  been  so  intended  by 
the  solicitor.  That  entry  is  evidence,  that  at  that  time  the 
execution  was  not  settled,  and  that  the  solicitor  was  not 
willing  to  give  the  sheriff  a  receipt  to  that  effect 

There  is  another  matter  in  connection  with  the  receipts 
in  the  docket  On  the  30th  of  March,  1837  the  date  of 
Mr.  Field's  receipt  the  homestead  farm  of  John  C. 
Schenck  was  sold  by  his  assignee,  under  the  general  as- 
signment made  by  Schenck,  for  the  benefit  of  his  credi- 
tors. The  sale  was  made  subject  to  this  decree  and  exe- 
cution, and  the  property  was  purchased  by  William  Qu- 
lick  for  $67.  On  the  same  day,  the  mortgage  was  exe- 
cuted to  Bishop,  on  the  157  acres  of  the  homestead,  for 
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95969.46.  The  bill  alleges  that  the  mortgage  was  made 
cotemporaneously  with  the  settlement  of  the  execution. 
Mr.  Qreen,  in  connection  with  this  subject  of  the  sale, 
says,  "  The  arrangementy  ds  I  recollect,  wob,  that  the  assignee 
should  seUyOnd  John  OvMck  become  the  purchaser ;  that  mo-' 
ney  enough  shxndd  be  raised  to  discharge  the  decree,  so  that  a 
dear  title  might  be  given  to  the  man  who  should  loan  the  mo- 
ney, and  that  idea  was  carried  out.''  Was  this  done  on  that 
day  ?  Was  this  arrangement  carried  out  ?  Was  there  mo- 
ney enough  raised,  or  borrowed,  to  discharge  that  decree  ? 
Such,  undoubtedly,  was  the  intention  of  the  parties.  And 
this  accounts  for  it,  why  it  was  that  Colton  and  William 
Schenck  were  not  there,  and  were  not  consulted  about 
the  arrangement.  If  the  settlement  had  been  completed, 
as  contemplated,  and  money  enough  raised  to  discharge 
the  decree,  their  assent  was  not  necessary.  Only  part  of 
the  arrangement  was  carried  out.  Money  enough  was 
raised  on  that  day  to  discharci^e  a  part  of  Ihe  decree,  and 
i.w»  ^i^'  It  app«i  U,\.  that  fth  e^aenc. 
shows  conclusively  that  the  decree  was  not  settled  on 
that  day ;  that  it  was  understood  it  should  be,  but  that 
the  understanding  was  not  carried  out.  It  was  the  disap- 
pointment of  this  eicpectation  that  led  to  all  the  embar- 
rassments and  misunderstanding  that  followed.  John  C. 
Schenck  undoubtedly  intended  to  pay  off  the  decree,  and 
subsequently  made  every  effort  to  do  so.  If  he  did  not 
succeed,  the  defendants  are  not  to  have  their  liens  post- 
poned to  a  subsequent  encumbrancer,  unless  it  can  be 
shown  that,  by  some  act  of  theirs,  he  has  been  induced  to 
loan  his  money  upon  a  false  security. 

But  for  the  complainant,  it  is  further  contended,  that  by 
the  subsequent  conduct  of  the  Coltons  and  William 
Schenck,  they  abandoned  their  rights  under  the  decree. 
It  is  asked,  why  was  this  decree  allowed  to  sleep  for  eleven 
years  ?  John  C.  Schenck  was  dead.  No  mere  respect,  or 
kind  fiselings  for  their  uncle,  could  have  induced  the  defend* 
ants  to  aoquieace  in  this  delay.  The  only  answer  given  is^that* 

Vol.  n.  n 
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they  did  not  kn6w  what  their  rights  were.  I  can  only  say, 
that  the  evidence,  and  the  character  of  the  whole  transac- 
tion, satisfy  me  that  this  fact  should  not  prejudice  the 
defendants.  Let  us  examine  the  specific  acts  of  the  de- 
fendants relied  upon  as  evidences  of  the  abandonment  of 
the  decree.  * 

First ;  as  to  William  Schenck.  It  is  said  he  presented 
his  claim  to  the  assignee  of  John  C.  Schenck,  and  that 
it  was  passed  upon  by  the  court,  and  rejected  by  the  court 
The  only  evidence  respecting  this  is  an  exhibit  showing 
an  order  made  by  the  court  upon  exceptions  filed  to  the 
claims  of  certain  creditors.  The  order  declares, "  the  claim 
of  John  C.  Schenck,  as  executor  of  Joseph  Schenck,  for 
the  legacy  of  William  Schenck  of  $4843.11 ;  the  claim  of 
Enoch  Johnson  of  $2646.23 ;  the  claim  of  Caleb  Johnson 
of  $15,583.88 :  the  claim  of  Isaac  Stoiy,  executor  of  James 
Stoddard,  deceased,  of  $2566.32,  having  been  paid  out 
of  the  real  estate,  the  court  order  that  the  same  be  not 
allowed.  This  order  shows  that  William  Schenck  was  no 
party  to  the  proceedings;  that  he  did  not  himself  present 
the  claim,  but  that  it  was  presented  by  John  C.  Schenck, 
as  executor.  William  Schenck,  then,  is  neither  bound  by 
the  adjudication  of  the  court  upon  his  claim,  nor  can  he 
be  prcgudiced  by  the  fieict,  that  his  claim  was  presented. 
But  if  he  had  presented  the  claim  himself,  that  circum- 
stance would  not  have  prejudiced  his  rights  under  the 
decree.  The  Orphans  Court  might  properly  have  turned 
him  over  to  his  lien  upon  the  land,  unless  he  would  con- 
sent to  release  it  for  the  benefit  of  the  creditors  at  large. 

As  to  Asa  Colton  and  wife's  acts  under  the  assignment 
of  John  C.  Schenck.  In  August,  1836,  six  months  prior 
to  the  decree,  John  C.  Schenck,  as  trustee,  presented  a 
claim  to  his  assignee  for  the  amount  of  $4843.11.  This 
amount  included  the  legacy  in  question,  and  also  the  other 
legacy  given  to  Margaret  by  the  will  of  Joseph  Schenck. 
To  the  claim  presented,  John  C.  Schenck  annexed  his 
ftflldavit ;  and,  on  the  same  paper,  Asa  Colton  and  wife 
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made  their  affidavit  that  the  sum  claimed  was  due,  as  stated 
in  the  account  On  the  1st  of  November,  1837,  John  C. 
Schenck  received  a  dividend  on  the  claim,  as  presented, 
of  9486.78,  and  in  the  receipt  he  gave  for  it,  calls  it  "  the 
first  dividend  on  the  claim  of  Asa  S.  Colton  and  wife, 
which  I  receive  as  their  trustee.  August  81, 1841."  John 
C.  Schenck,  as  trustee,  received  from  the  assignee  $685.80, 
and  gave  a  receipt  for  it  "  in  full  of  the  second  and  last 
dividend  of  said  Schenck's  estate  upon  final  settlement." 
The  receipt  of  these  dividends  did  not  operate  in  law  as 
a  release  of  the  lien  upon  the  land.  It  was  not  contended 
that  the  Hen  was  at  all  affected  by  the  statute  under  which 
the  assignment  was  made.  But  it  was  said  that  these 
proceedings  show  that  the  decree  had  been  abandoned. 
Such  was  not  the  legal  effect  of  those  acts  of  the  parties. 
If  such  was  their  intention,  they  have  a  right  to  repent 
of  it,  and  no  one  can  question  that  right,  unless  he  can 
show  some  other  legal  or  equitable  discharge  of  the  debts 
than  can  be  inferred  merely  from  these  acts. 

But  the  argument  was  presented  in  a  more  forcible 
manner  as  to  the  abandonment  of  the  decree.  Admit,  it 
is  said,  that  no  one  of  these  acts  referred  to  amounts  to  a 
legal  or  equitable  discharge  of  the  decree,  it  is  proved  that 
there  was  an  understanding  that  the  decree  should  be  con- 
sidered satisfied,  and  all  these  acts  together  show  that  Asa 
Colton  and  wife  and  William  Schenck  acquiesced  in  that 
understanding.  These  acts  all  show  one  thing  most  incon- 
testably,  and  it  is  this,  that  if  any  one  ever  understood 
the  decree  was  satisfied,  no  one  understood  or  supposed 
that  the  debt  secured  by  it  was  paid  or  settled.  All  these 
acts,  which  are  now  brought  up  in  judgment  against  the 
defendants,  as  evidences  against  them,  were  nothing  more 
than  honest  efforts  on  their  part  to  secure  their  debt. 
They  are  all  consistent  with  the  fact,  that  the  debt  was 
acknowledged  due,  and  was  secured  by  that  decree. 
They  do  not  prove  that  these  defendants,  without  any  con- 
nderatioiit  released  the  only  security  which  they  bad  for 
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their  debt,  and  that,  too,  without  taking  any  evidence  that 
the  debt  itself  was  still  in  existence.  Had  this  been  a 
question  in  which  Colton  and  wife,  William,  and  John  0. 
Schenck,  only  were  interested,  I  cannot  think  a  contro- 
versy could  have  arisen  upon  the  evidence  in  this  case  as 
to  the  rights  of  the  defendants  to  enforce  the  decree.  It 
is  the  hardship  of  the  complainant's  situation  that  has  ex- 
cited  a  sympathy,  which  has  given  an  importance  to  these 
various  circumstances  that  they  would  not  otherwise  have 
possessed. 

It  is  said,  however,  that  the  complainant  stands  in  a 
very  different  position  from  that  of  John  C.  Schenck. 
True,  he  does.  But  let  us  see  whether  his  equities,  as 
against  these  defendants,  are  superior  to  those  of  John  C. 
8ehenck. 

I  shall  examine  this  part  of  the  case  in  the  most  favor- 
able light  it  can  be  viewed  for  the  complainant.  I  shall 
consider  him  as  standing  in  the  place  and  stead  of  James 
Bishop,  and  entitled  to  all  the  equity  which  Bishop  could 
have  claimed  under  his  mortgage. 

On  the  30th  of  March,  1837,  the  amount  of  the  lien  on 
the  decree  first  to  be  satisfied  was  $10,203.99.  On  that 
day,  this  amount  was  paid  off,  and  on  the  same  day  James 
Bishop  advanced  to  John  Gulick,  who  had  purchased,  and 
then  held  the  equity  of  redemption  in  the  premises  em- 
braced in  the  decree,  $5969.46.  It  is  alleged  that  this 
money  was  appropriated  to  pay,  in  part,  the  first  lien  on 
the  decree.  This  was  not  proved,  but  may,  I  think,  be 
admitted  without  affecting  the  controverted  question. 
John  Gulick  gave  to  Bishop  his  bond,  to  secure  the  money 
he  had  advanced,  and  a  mortgage  upon  the  premises. 
The  bill  charges,  that  on  the  same  day  the  execution  upon 
the  decree  was  settled  between  the  parties,  and  a  new  ar- 
rangement made  between  them ;  that  the  mortgage  from 
Gulick  to  Bishop  was  made  cotemporaneously  with  the 
settlement  of  the  eii^ecution. 

Th^n  the  bill  stat^  ^^  the  arrangemevi  that  wis  made^  <» 


1854.]  CASfiS  IN  CHAKCBR7.  41 

Terfaane  v*  Oolton. 

yovtr  c/rator  is  informed  and  believeSy  wtis  this:  the  said  James 
Bishop  was  willing  to  lake  a  mx/rigage  upon  the  said  157  acres 
of  landj  pramded  it  caiM  be  cleared  of  all  existing  encumbran- 
ces.  This  could  ardy  be  effected  by  a  satisfaction  of  the  exe- 
cution issued  out  of  the  Court  of  Chancery^  and  then  in  the 
hands  of  the  sheriff.  With  the  mjoney  thus  obtain^  from  the 
said  James  Bishop,  together  with  other  monjeys  raised  by  the 
said  John  Ghdicky  the  whole  amount  of  principal  and  interest 
due  to  the  said  Caleb  and  Enoch  Johnson  was  paid,  together 
with  the  costs  of  the  said  suit  and  the  sheriff*  s  execution  fees. 
In  what  way  precisely  the  legacy  of  the  said  Margaret  Colton 
and  William  Schenck,  and  the  amount  due  to  them  under  the 
execution  was  saHsfed  and  arranged,  your  orator  at  this  distance 
of  time,  and  in  consequence  of  the  death  of  the  said  John  C. 
Schenckj  has  not  been  able  to  ascertain.  It  was  an  arrangement, 
however,  to  which  the  solicitor  of  the  said  Asa  S.  Colton,  and 
Margaret  his  wife  and  William  Schenck,  and  also  John  C. 
Schenck,  the  trustee  of  the  said  Margaret  Colton  were  parties, 
and  with  which  they  were  entirely  satisfied.'' 

It  thus  appears  that  Bishop  advanced  his  money  under 
the  belief,  and  with  the  understanding  that  the  Chancery 
execution  was  satisfied  and  arranged,  and  the  property 
free  from  encumbrances.  It  turns  out,  however,  that  the 
execution  was  not  satisfied,  and  that  although  the  parties 
supposed  it  was,  there  was  a  misunderstanding  upon  that 
subject  The  question  is,  are  these  defendants  responsible 
for  the  misunderstanding  ?  Was  anything  done  by  them 
to  mislead  Bishop,  and  which  makes  it  inequitable  that 
they  should  be  permitteji  to  enforce  their  execution  ?  The 
bill  does  not  allege  that  the  defendants  took  any  part  in 
the  proceedings,  or  that  they,  or  either  of  them,  ever  held 
out  to  Bishop,  or  any  one  else,  that  the  execution  was 
satisfied  or, arranged.  It  charges  the  arrangement  was 
satisfactory  to  the  defendants*  solicitor.  He  had  no  power 
to  enter  into  any  arrangement  to  satisfy  the  decree,  ex- 
cept upon  a  receipt  of  the  money  due  upon  it  He  com* 
pleted  all  the  arrangement  he  was  authorized  to  make. 
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and  that  was  not  to  enter  satiB&ction,  but  to  give  a  stay 
of  the  exeontion.  When  Bishop  advanced  his  money, 
that  decree  was  before  his  eyes  open  and  unsatisfied;  he 
had  actual  notice  of  it,  and  of  the  large  amount  due  upon 
it ;  he  chose  to  advance  his  money  upon  a  vague  under- 
standing that  the  execution  was  satisfied.  If  he  relied 
upon  the  mortgaged  premises  for  his  security,  he  was 
guilty  of  a  negligence  which  meete  with  no  favor  in  this 
court  He  had  not  the  promise  even,  of  a  reliable  person, 
that  the  encumbrance  should  be  satisfied ;  and  so  vague 
was  the  understanding  upon  which  he  relied,  that  neither 
himself,  or  the  three  other  individuals  who  participated 
in  the  arrangement,  can  tell  what  the  terms  of  the  arrange- 
ment were.  The  result  of  it  was,  that  the  decree  and  ex- 
ecution were  considered  satisfied.  There  is  no  principle 
of  equity  which  will  justify  the  court  in  saying  to  these 
defendants,  as  between  them  and  Bishop,  your  conduct 
was  such,  in  permittiifg  Bishop  to  advance  this  money, 
that  you  must  be  postponed  to  a  future  encumbrancer. 

Have  the  defendants,  since  Bishop  advanced  his  money, 
done  anything  to  prejudice  his  security,  or  the  rights  of 
any  person  claiming  under  it  ?  The  mere  delay  has  not 
prejudiced  any  right.  If  they  delayed  to  enforce  their 
rights  under  tiie  decree,  they  have  been  vigilant  in  their 
endeavors  to  secure  their  debt.  The  subsequent  acts  of 
the  defendants,  so  far  from  prejudicing,  have  benefited 
the  complainant  The  substitution  of  the  bond  and  mort- 
gage of  John  C.  Schenck  for  those  of  John  Gulick  was 
an  act  for  which  the  complainant  is  alone  responsible. 

My  conclusion  is,  that  the  complainant  has  not  made 
out  a  case  to  justify  me  in  ei^joining  the  defendants  from 
proceeding  to  enforce  their  execution.  There  must  be  a 
reference  to  a  master  to  take  an  account  of  the  amount 
due  the  complainant  upon  the  decree  and  execution,  after 
crediting  upon  the  same  such  payments  as  have  been 
made  thereon. 

There  are  one  or  two  observations,  which  it  appears  to 
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me  proper  that  I  should  iqiake,  in  reference  to  taking  the 
aoconnts,  in  order  that  both  parties  may  be  folly  apprized 
of  the  views  of  the  court  upon  the  whole  case. 

The  bill  alleges  that  William  Schenck's  interest  wa« 
satisfied  by  certain  bends  and  mortgages,  which  were  af* 
terwards  paid  up,  with  the  exception  of  a  small  balance 
of  996.24,  for  which  he  received  in  payment  a  note  of 
John  C.  Schenck.  The  evidence  is  clear  that  the  bond 
and  mortgage  given  by  John  0.  to  ^Wllliam  Schenck,  of 
the  7th  of  August,  1837,  for  the  sum  of  $3283.40,  was  in 
payment  of  what  is  called  the  Slayback  legacy,  and  has 
no  connection  with  the  legacy  in  question.  This  is  proved 
by.  Mr.  Green's  docket ;  and  the  correspondence  of  the 
amount  of  the  bond  and  mortgage  with  that  due  on  the 
legacy,  with  the  correspondence  of  dates,  place  this  mat- 
ter beyond  dispute.  As  to  the  appropriation  of  payments 
made  by  John  C.  to  William  Schenck,  and  of  which  no 
special  appropriation  has  been  made  between  the  parties, 
whether  they  are  to  be  applied  upon  the  decree  or  upon 
other  claims  of  William  against  John  C.  Schenck,  is  left 
an  open  question  for  the  master ;  the  parties  being  at  lib* 
erty  to  take  such  additional  evidence  as  they  may  see 
proper. 

In  reference  to  the  payments  to  be  allowed  on  the 
amount  decreed  in  favor  of  Asa  S.  Colton  and  wife,  there 
is  more  difficulty.  It  appears,  from  the  evidence  now  in 
the  case,  that  if  all  the  payments  made  were  credited  upon 
the  decree,  it  would  be  satisfied.  Colton  and  wife  allege 
that  they  had  another  claim  against  John  C.  Schenck  for 
the  Slayback  legacy,  and  that  the  payments  made,  or  a 
part  of  them,  have  been  appropriated  upon  that  claim. 

For  the  Slayback  legacy,  there  was  a  decree  in  favor  of 
Asa  S.  Colton  and  wife  for  ?8187.82,  and  in  favor  of  Wil- 
liam Schepck  for  J3187.82.  The  prior  encumbrances 
amounted,  on  tbe  21st  July,  1837,  to  $8840.47.  The  pro- 
perty was  sold  under  and  by  virtue  of  the  decree,  and  the 
net  piooQeda  of  sales  amounted  to  $12,889.50.    William 
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Sclieiick'B  interest  in  that  dectf^e  was  liquidated  by  the 
bond  and  mortgage  before  referred  to.  This  left  in  the 
hands  of  the  sheriff  more  than  money  enough  to  satisfy 
the  Coltons*  claim,  with  a  surplus  of  upwards  of  five  hup- 
dred  dollars  in  his  hands.  On  the  2d  of  August,  1837, 
the  sheriff  paid  to  the  solicitor  of  the  Coltons  and  William 
Bchenck  $8419.75,  and  the  solicitor  gave  him  a  receipt, 
as  having  received  that  amount  in  part  of  claim  of  Asa 
S.  Colton  and  William  Schenck.  On  the  same  day,  the 
sheriff  paid  to  John  C.  Schenck  $629.08,  surplus  money 
in  his  hands.  William  Scbenck's  claim  being  satisfied 
by  the  bond  and  mortgage,  Colton  and  wife  were  entitled 
to  receive  the  amount  paid  to  the  solicitor,  which  was 
sufficient  to  satisfy  their  claim.  The  Slayback  legacy  was 
paid  and  extinguished,  and  Colton  and  wife  could  have  no 
further  demand  for  it  upon  any  one,  except  upon  their 
solicitor.  If  John  C.  Schenck  afterwards  became  indebted 
to  them,  they  must  show  such  indebtedness :  if  they  can- 
not, any  payments  afterwards  made  must  be  appropriated 
to  the  payment  of  their  claim  upon  the  decree  in  question. 
I  have  not  overlooked  the  fact,  that  John  C.  Schenck  af- 
terwards received  the  dividends  from  the  assignee  for 
claims  presented  on  behalf  of  Colton  and  wife.  But 
there  is  nothing  in  the  receipts  which  John  C.  Schenck 
gave  for  the  divHidends,  nor  in  any  other  exhibit,  to  show 
that  these  dividends  were  upon  anything  except  the  home- 
stead legacy.  The  claim  filed  did,  it  is  true,  embrace  both 
legacies ;  but  that  claim  was  presented  in  1836,  a  year  be- 
fore the  Slayback  legacy  was  paid  by  the  sale  under  the 
decree.  It  is  very  certain,  if  Schenck  did  receive  a  divi- 
dend on  that  legacy,  it  was  a  fraud  upon  the  other  credi- 
tor ;  for  that  legacy  had  been  paid,  and  could  not  be  re- 
vived again  in  any  shape.  It  was  suggested  that  the 
solicitor  paid  over  the  money  he  received  to  John  C. 
Schenck.  There  is  no  evidence  of  this.  If  he  did,  it  did 
not  revive  the  debt  due  upon  that  decree.  If  he  paid  it 
with  the  consent  of  Colton  and  wife,  it  created  a  new 
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debt  from  John  C.  Schenck  to  them.  How  he  could  get 
a  dividend  on  it,  I  cannot  conceive.  This  whole  matter 
is  open  to  ftuther  investigation  before  the  master. 


Veghtb  vs.  Hoagland. 

To  justify  this  oourt's  interfering  with  an  award,  it  most  be  shown  there  was 
finod,  mistalDe,  or  accident.  The  accident  most  be  sach  as  to  have  deprived 
the  par^  of  the  benefit  of  a  hearing  or  of  some  sabstantial  right ;  the  frand 
must  amount  to  cormption,  partiality,  or  gross  misbehavior  in  the  arbitrators ; 
and  the  mirtake,  if  in  law,  must  be  a  plain  one,  upon  some  material  point 
aflbcting  the  case.  If  a  matter  of  fact,  it  mast,  in  general,  be  sach  as  the 
arbitrator  himself  wonld  admit,  sach  as  a  miscalcnlation  in  an  acconnt,  and 
the  like. 

Where  the  bin  stated  "  the  award  was  not  for  damages  which  in  the  opinion  of 
the  said  arbitrators  had  accrued  subseqaent  to  the  said  twenty-second  day 
of  October,  in  the  year  1847,'*  and  which  alone  were  submitted  to  them  to 
be  arbitiBted,  the  testimony  of  the  arbitrators  themselves  was  held  to  be 
oonclasive  upon  it. 

A  complainant  cannot  invoke  the  aid  of  a  court  of  equity  on  the  ground  that 
an  award  was  illegal,  becaase  not  in  pursuance  of  the  submission.  When 
it  appears,  by  the  bill  itself,  that  the  parties  mutually  agreed  to  the  course 
pursued  by  the  arbitrators  in  the  matter  complained  of,  it  would  be  against 
equity  and  good  conscience  to  permit  the  complainant  thus  to  repudiate  his 
own  acts. 


This  was  a  bill  filed  to  stay  the  collection  of  a  judg- 
ment on  an  award,  and  to  set  aside  the  award. 

By  an  article  of  agreement  under  seal,  dated  July  23d, 
1888,  it  was  covenanted,  between  H.  V,  Hoagland,  the 
plaintiff,  and  A.  Veghte,  the  defendant,  that  Veghte,  who 
was  about  to  construct  a  mill,  and  to  erect  a  mill  dam, 
the  dam  to  be  partly  on  the  land  of  Mr.  Hoagland,  some 
of  which  would  be  in  consequence  covered  with  water, 
should  have  permission  to  enter  upon  the  land  for  that 
purpose ;  that  Veghte  would  pay  all  the  damages  which 
should  result  firom  the  exercise  of  the  license  and  author- 
ity so  given,  to  be  appraised  by  two  disinterested  persona 
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Chosen  by  the  parties,  and  in  case  of  their  disagreement, 
by  an  umpire  chosen  by  the  arbitrators,  whose  award,  or 
that  of  any  two  of  them,  should  be  final  and  conclusive 
between  the  parties.  Two  successive  appraisements  were 
made  under  this  agreement,  by  arbitrators  chosen  by  the 
parties,  the  first  dated  13th  October,  1845,  the  second  dated 
22d  October,  1847,  by  which  the  further  sum  of  J55.50 
was  also  awarded  for  damages  sustained  by  the  mainte- 
nance of  the  dam  subsequent  to  the  first  award.  These 
sums  were  paid  accordingly. 

Hoagland,  supposing  he  had  sustained  additional  injury 
subsequent  to  the  second  award,  the  parties  again  chose 
arbitrators.  The  two  arbitrators,  having  called  in  an  um- 
pire, and  the  three  so  chosen  united  in  an  award,  dated 
November  2,  1849,  by  which  they  awarded  the  further 
sum  of  977.88  to  be  paid  by  Veghte  to  Hoagland. 

This  award  specified  that  a  part  of  the  said  sum  of  $77.- 
88  was  assessed  by  them  on  lands  which  former  arbitrators 
had  valued  in  their  assessment  and  award  at  $60  per  acre, 
we,  the  present  arbitrators,  considering  and  estimating 
the  difference  between  the  interest  of  said  moneys,  so  as- 
sessed and  awarded  as  aforesaid,  and  the  value  of  the 
crops  which  said  lands  would  have  produced  to  the  said 
Hoagland,  if  not  so  damaged,  to  be  $15.88 ;  and  for  all 
other  damages,  we  do  assess  the  sum  of  $62.50. 

On  this  award,  Hoagland  brought  an  action  of  debt 
before  a  justice  of  the  peace,  and  received  judgment  for 
the  full  amount  of  the  award. 

An  appeal  was  taken  to  the  Court  of  Common  Pleas, 
who  struck  out  the  said  sum  of  $15.88. 

Hoagland  took  the  matter  up  to  the  Supreme  Court  by 
certiorari  (see  8  Zab.  92),  which  court  affirmed  the  judg- 
ment of  the  Common  Pleas. 

The  complainant  then  exhibited  this  bill,  praying  that 
the  said  award  be  set  aside,  and  the  defendant  enjoined 
from  enforcing  his  judgment  at  law. 
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Thid  injunction  was  granted.  The  cause  now  oaiae  up 
for  filial  hearing  upon  pleadings  and  proofs. 

&.  H.  Brcwrij  for  complainant. 

JR.  S.  Fiddj  for  defendant 

The  Chakcellor.  One  complaint  made  against  the 
award  is,  that  it  puiports  to  be  in  pursuance  of  a  stib^ 
mission,  which,  upon  a  legal  construction,  contemplates 
only  one  award  upon  the  matters  submitted,  *'  and  that  to 
be  final  and  conclusive  between  the  parties.*'  It  isinsisted 
that  the  award  is  therefore  illegal,  because  it  is  not  in 
pursuance  of  the  submission,  and  ought  not  to  be  enforced. 

Waiving  th%  consideration  whether  this  is  not  a  legal 
question,  which  ought  to  have  been  determined  by  the 
legal  tribunal,  when  this  award  and  the  parties  were  there, 
how  can  the  complainant  invoke  the  aid  of  a  court  of 
equity  on  this  ground,  when  it  appears,  by  the  bUl  itself, 
that  when  the  first  arbitrators  met,  the  parties  mutually 
agreed  that  the  arbitrators  should  make  an  assessment  of 
the  damages  in  question  only  from  the  time  of  the  erec- 
tion of  the  mill  dam  to  the  date  of  the  report  ?  When, 
subsequently,  the  parties  selected  other  arbitrators,  who 
awarded  damages  arising  after  the  date  of  the  first  report, 
and  then  selected  a  third  set  of  arbitrators,  for  the  pur- 
pose of  assessing  the  damages  and  making  an  award,  who 
the  complainant  now  says  had  no  legal  authority  to  make 
any  award  at  all,  it  would  be  against  equity  and  good 
conscience  to  permit  the  complainant  thus  to  repudiate 
his  own  acts.  He  agreed,  by  his  solemn  acts,  to  be  boimd 
by  the  award.  The  parties  mutually  agreed  to  this  mode 
of  settling  their  disputes.  They  have  given  their  own 
construction,  thus  far,  to  the  written  agreement  thus  en- 
tered into ;  and,  as  far  as  proceedings  have  been  had  by 
their  mutual  consent,  that  consent  will  bind  them,  at 
all  events,  in  this  court    The  bill  states  that  Hoagland 
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Alleged,  that  since  the  date  of  the  second  award,  he  had 
sustained  damages  by  reason  of  the  erection  of  the  mill 
dam ;  and  that,  in  order  to  give  full  satisfaction,  the  com- 
plainant agreed  to  the  selection  of  arbitrators,  and  to  sub- 
mit to  them  the  question  of  damages  subsequent  to  the 
date  of  the  second  award.  In  pursuance  of  this  agree- 
ment, the  award  now  complained  of  was  made. 

What  are  the  objections  to  the  award  ?  The  bill  shows, 
and  about  this  there  is  no  dispute  that  the  arbitrators 
Were  selected  to  estimate  and  assess  the  damages  and  lose 
sustained  by  Henry  V.  Hoagland,  by  reason  of  the  erec- 
tion of  the  mill  dam,  fix>m  the  22d  day  of  October,  1847, 
(the  date  of  the  second  award)  until  the  22d  day  of  No- 
vember, 1849.  There  is  only  one  specific  ground  of  com- 
plaint stated  in  the  bill.  It  is,  that  the  aiAount  awarded 
was  not  for  damages  which,  in  the  opinion  of  the  said  ar- 
bitratoire,  had  accrued  subsequent  to  the  said  22d  day  of 
October,  1847,  but  that  they  took  into  consideration,  and 
made  their  award  of  damages  principally  upon  matters 
which  h€id  been  submitted  to  the  former  arbitrators,  and 
for  which  fiill  damages  had  been  awarded  and  paid.  There 
is  no  other  ground  of  complaint  stated.  The  complainant 
must  maintain  this  issue,  or  he  cannot  be  relieved. 

To  justify  this  court  interfering  with  an  award,  it  must 
be  shown  tiiere  was  fraud,  mistake,  or  accident.  The  ac- 
cident must  be  such  as  to  have  deprived  the  party  of  the 
benefit  of  a  hearing  or  of  some  substantial  right ;  the 
fraud  must  amount  to  corruption,  partiality,  or  gross  mis- 
behavior in  the  arbitrators ;  and  the  mistake,  if  in  law, 
must  be  a  plain  one  upon  some  material  point  affecting 
the  case ;  if  a  mistake  of  fiict,  it  must,  in  general,  be  such 
as  the  arbitrator  himself  would  admit,  such  as  a  miscalcu- 
lation in  an  account,  and  the  like.  2  Story's  Eq.  J.  1451 ; 
Adm'r  of  Schenck  v.  CuOrdlj  1  G.  C.  JR.  801. 

In  this  case,  there  is  no  accident  alleged  which  inter- 
fered with  the  complainant's  rights,  or  has  been  the  occa- 
sion of  injustice^   The  ai'bitrators  committed  no  mistake, 
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as  to  the  law.  They  did  not  assume  that,  by  law,  they 
had  the  right  to  go  beyond  the  date  of  the  second  award. 
And  yet  it  is  alleged  that  they  did  go  beyond  that  date ; 
and  it  is  upon  this  ground  that  the  interference  of  the 
court  is  invoked.  K  this  is  so,  then  the  arbitrators  made 
a  mistake,  and  they  unintentionally  included  damages 
they  did  not  intend.  From  the  very  nature  of  the  mistake 
alleged,  it  must  be  one  unintentional  on  the  the  part  of 
the  arbitrators,  one  which  can  be  readily  pointed  out  to 
them,  and  made  plain  and  palpable.  The  bill  states  the 
mistake  to  be  a  plain  one.  In  the  language  of  the  bill, 
"  the  award  was  not  for  damages  which  in  the  opinion  of  the 
said  arbitrators  had  accrued  subsequent  to  the  said  twenty- 
second  day  of  October,  in  the  year  eighteen  hundred  and 
forty-seven,  and  which  alone  were  submitted  to  them  to 
be  arbitrated."  This,  then,  is  the  only  issue  made  by  the 
bill,  whether,  in  the  opinion  of  the  arbitrators,  the  dam- 
ages they  awarded  were  not  subsequent  to  the  date  of  the 
second  award  ?  From  the  very  nature  of  the  issue,  the 
testimony  of  the  arbitrators  themselves  must  be  conclu- 
sive upon  it. 

William  A.  Voorhees,  one  of  them,  says  he  does  not 
think  they  went  behind  the  prior  awards  in  making  any 
allowance  of  damages.  Ealph  Voorhees,  another  one, 
says,  "  I  do  not  remember  that  we  allowed  damages  for 
anytliing  prior  or  beyond  the  two  years.  I  am  not  certain 
that  we  did  not."  Joseph  Thomson,  the  other  arbitrator, 
says,  ^*  I  am  satisfied  that  we  did  not,  and  did  not  intend  to 
allow  for  any  damages  prior  to  the  last  award.  We  did 
not  allow  for  any  items  of  annual  damage  which  had  been 
allowed,  except  what  is  embraced  in  the  first  item."  He 
further  says,  they  had  both  prior  awards  before  them,  and 
did  not  "  intend  to  assess  any  damages  where  they  under- 
stood permanent  damages  had  been  assessed.  The  arbi- 
trators were  examined  with  great  minuteness  as  to  the 
several  items  which  made  up  their  award.  It  is  very  clear 
that,  in  their  opinion,  they  did  not  make  any  mistake. 

Vol.  n.  b 
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They  are  unwilling,  after  a  thorough  examination,  to  ad- 
mit that  any  mistake  was  made.  Is  there  a  mistake  shown, 
80  clear,  so  self-evident,  that  it  is  apparent  they  wilfully 
persist  in  refusing  to  acknowledge  what  any  candid  sensi- 
ble man  ought  to  admit  ?  There  was  considerable  evidence 
taken  upon  the  point,  and  there  possibly  is  room  for  a 
difference  of  opinion,  as  to  whether  some  of  the  items  of 
damage  embraced  in  the  last,  may  not  have  been  included 
in  one  of  the  prior  awards.  But  whether  these  damages 
did  accrue  prior  to  the  date  of  the  second  award,  was  a 
matter  which,  by  the  parties,  was  submitted  to  the  judg- 
ment of  these  three  men,  and  with  that  judgment  this  court 
has  no  right  to  interfere. 

It  was  insisted,  by  the  complainant's  counsel,  that  it 
was  apparent,  from  the  evidence,  that  some  of  the  items 
of  damages  allowed  were  not  proper  subject  matters  of 
damages.  But  this  is  not  an  issue  made  by  the  pleadings. 
If  it  were,  I  could  not  interfere.  What  were,  and  what 
were  not,  proper  matters  to  be  adjudicated  upon  as  dam- 
ages, were  submitted  to  the  discretion  of  the  arbitrators. 
An  error  in  judgment  on  the  merits  is  no  ground  why  this 
court  should  interfere  with  the  award. 

It  was  said,  by  counsel,  that  this  was  an  important  cause 
for  the  complainant,  because  it  involved  the  question, 
whether  the  articles  of  submission  between  the  parties  did 
not,  in  terms,  embrace  both  the  prospective,  as  well  as 
actual  damages  occasioned  to  the  defendant  by  the  erection 
of  the  mill  dam.  But  I  am  not  called  upon  to  decide  that 
question.  If  the  defendant  should  demand  further  dam- 
ages, and  the  complainant  should  see  proper  to  join  the 
defendant  in  selecting  men  to  determine  upon  his  demands, 
the  complainant  must  submit  to  their  determination. 
Should  he  refuse  to  arbitrate,  then  the  defendant  must  re- 
sort to  some  other  tribunal,  who  will  determine  as  to  the 
effect  and  the  extent  of  the  submission  and  award  here- 
tofore made  between  the  parties. 

The  award  must  stand,  and  the  bill  be  dismissed  with 

MftS. 


1854.]  CASES  IN  CHANCERY.  51 


Norris  v.  Clark. 


John  D.  Noreis,  sole  executor  of  Noah  Clark,  deceased, 
vs.  Elizabeth  M.  Clabk  and  others. 

Dower  is  a  legal  right,  which  is  &Tored  both  in  law  and  eqaity.  To  debar  the 
widow  of  this  right,  and  pat  her  to  an  election  between  her  dower  and  a 
bequest  in  the  will,  there  must  be  eome  express  declamtioDs  of  the  testator 
excluding  her  from  her  right,  or  it  most  be  clear,  by  implication,  that  such 
was  his  intention. 

In  this  case,  the  words  were,  "  I  give,  devise,  and  bequeath  to  my  beloved 
wife,  Elizabeth  M.  Clark,  six  hundred  dollars,  at  the  end  of  six  months  after 
my  decease,  and  my  gold  watch,  which  she  carries,  and  the  silver  teaspoons, 
the  two  sets  of  window  blinds  in  the  back  room,  and  the  hall  lamp,  which 
she  brought  me  at  or  after  our  marriage ;  and  her  acceptance  of  the  above 
gift  shall  for  ever  exclude  her  from  any  further  demands  on  my  estate"  It 
was  insisted  that  the  acceptance  of  the  gilt  excluded  the  widow  from  any 
farther  demand,  only  against  the  personal  estate;  that  the  legacy  was  to  be 
paid  her  by  the  executor,  and  that  against  that  estate  out  of  which  the  legacy 
wu  to  be  paid  she  was  excluded  from  any  further  demands.  It  was  held, 
that  if  the  other  parts  of  the  will  gave  no  further  indication  of  the  testator's 
intention,  this  construction  might  prevail.  But  as  the  testator  had  put  both 
real  and  personal  estate  in  the  bauds  of  the  executor  for  disposition,  and  dis- 
posed of  his  whole  estate,  real  and  personal,  through  the  executor,  the  per- 
son to  pay  the  widow  the  legacy,  aud  the  dbposition  was  inconsistent  with 
the  widow's  enjoyment  of  her  legal  right,  it  was  the  clear  and  manifest  im- 
plication, from  the  whole  will,  that  the  testator  did  intend  the  gift  to  be  in 
lieu  of  dower,  and  did  not  by  the  use  of  the  word  "  estate"  mean  personal 
estate  only. 

The  bill  was  filed  to  compel  Elizabeth  M.  Clark,  the 
widow  of  Noah  Clark,  the  complainant's  testator,  to  elect 
between  her  dower  and  a  legacy  in  the  will. 

Elizabeth  M.  Clark,  by  her  answer,  insists  that  she  is 
entitled  to  the  legacy  as  well  as  her  dower. 

The  will  is  as  follows : 

"  In  the  name  of  God,  amen.  I,  Noah  Clark,  of  the 
township  of  Springfield,  in  the  county  of  Essex,  and  state 
of  New  Jersey,  being  in  good  health,  sound  mind,  and 
disposing  memory,  for  which  I  thank  God,  who  has  so 
fevored  me,  and  duly  considering  the  mortality  of  my 
body,  and  knowing  ^t  it  is  appointed  for  man  once  to 
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die,  and  the  time  when  very  uncertain,  do  make  and  pub- 
lish this  my  last  will  and  testament. 

First,  of  all.  I  give  and  recommend  my  soul  into  the 
hands  of  God,  who  gave  it,  my  body  I  commit  to  the 
earth,  to  be  buried  in  a  christianlike  and  decent  manner, 
at  the  discretion  of  my  executor,  and  as  touching  such 
wordly  estate  wherewitii  it  hath  pleased  God  to  bless  me 
with  in  this  life,  I  give  and  dispose  of  in  the  following 
manner. 

Second.  I  direct  that  all  my  just  debts  and  funeral 
charges  be  paid. 

Third.  I  give,  devise,  and  bequeatli  to  my  beloved  wife, 
Elizabeth  M.  Clark,  six  hundred  dollars,  at  the  end  of  six 
months  after  my  decease,  and  my  gold  watch,  which  she 
carries,  and  the  silver  teaspoons,  the  two  sets  of  window 
blinds  in  the  back  room,  and  the  hall  lamp,  which  she 
brought  me  at  or  after  our  marriage  ;  and  her  acceptance 
of  the  above  gift  shall  for  ever  exclude  her  from  any  fur- 
ther demands  on  my  estate. 

Fourth.  I  give,  devise,  and  bequeath  to  my  eldest 
daughter,  Mary  P.  Smith,  the  interest  or  dividend  of 
twenty  shares  of  my  bank  stock  in  Elizabeth  State  Bank, 
whom  I  hereby  authorize  to  receive  and  receipt  for  the 
same,  and  no  other  person. 

Fifth.  And  at  Mary  P.  Smith's  decease,  I  give  and  be- 
queath the  interest  or  dividend  of  the  above  named  twenty 
shares  of  bank  stock  to  be  equally  divided  between  Eliza- 
beth Stephens  and  Benjamin  C.  Crane,  to  be  receipted 
for  with  their  own  hands,  and  no  other  person. 

Sixth.  I  give,  devise,  and  bequeath  to  my  grand  daugh- 
ter, Abigail  O.  Crane,  the  interest  or  dividend  of  seven- 
teen shares  of  bank  stock  in  the  above  said  bank,  to  be 
receipted  for  with  her  own  hand,  and  no  other  person ; 
and  if  either  Elizabeth  C.  Stephens,  Abigail  O.  Crane, 
or  Benjamin  C.  Crane  should  die  not  leaving  a  lawful 
heir,  in  that  case  their  interest  and  benefit  in  my  estate 
shall  descend  to  the  survivors  or  survivor  of  the  longest 
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liver.  And  at  the  death  of  my  three  grandchildren,  Eli- 
zabeth C.  Stephens,  Abigail  0.  Crane,  and  Benjamin  C. 
Crane,  I  give,  devise,  and  bequeath  the  twenty  shares  of 
bank  stock  last  mentioned,  to  be  equally  divided  amongst 
the  lawful  heirs,  the  children  of  the  three  that  is  then 
living  at  the  decease  of  the  last  of  the  three ;  and  if  these 
should  leave  no  lawful  heirs,  then  and  in  that  case  I  order 
that  the  twenty  shares  be  divided  as  the  surplus  accord- 
ing to  the  last  section  of  this  my  will. 

Seventh.  I  give,  devise,  and  bequeath  two  thousand 
dollars  to  my  daughter,  Elizabeth  S.  Morris. 

Eighth.  I  give,  devise,  and  bequeath  to  my  daughter, 
Permelia  C.  Hedges,  two  thousand  dollars. 

Ninth.  I  give,  devise,  and  bequeath  to  my  grand 
daughter,  Mary  Permelia  Clark,  of  St.  Francisville,  if 
she  should  arrive  at  the  age  of  eighteen  years,  five  hun- 
dred dollars. 

Tenth.  I  give,  devise,  and  bequeath  to  the  Bible  So- 
ciety of  New  York  one  thousand  dollars,  on  the  follow- 
ing condition :  that  the  directors  thereof  shall  furnish 
the  whole  value  of  that  sum  in  Bibles,  and  by  and  under 
the  direction  of  said  society,  the  Bibles  shall  be  sent,  at 
their  discretion,  to  any  place  or  country  where  they  shall 
net  and  aftbrd  the  highest  price ;  the  amount  and  pro- 
ceeds shall  be  returned,  and  remitted  to  the  society  again, 
which  society  shall  again  furnish  its  value  in  Bibles,  and 
again  send  them  to  the  best  market,  and  so  continue  to 
famish  the  worth  of  the  proceeds  until  the  world  is  fur- 
nished with  Bibles,  or  until  the  whole  sum  is  lost  in  defi- 
ciencies ;  and  said  society  shall  be  under  obligations  to 
report  once  a  year  the  number  of  Bibles  furnished  and 
sold,  and  the  state  of  the  fund  at  the  end  of  each  year, 
through  the  Missionary  Herald  at  their  own  yearly  re- 
port, a  copy  of  which  shall  be  sent  my  executor. 

Elevenfli.  I  order  and  direct  the  remainder  of  my  ob^ 
ligations,  my  house  and  lands,  to  be  converted,  with  the 
moveablea,  into  money,  and  divided  amongst  my  heirs,  as 

B* 
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follows :  one-third  part  to  be  put  out  at  interest,  secured 
by  bond  and  mortgage,  the  interest  of  which  shall  be  paid 
to  Abigail  O.  Crane  and  Elizabeth  C.  Stephens,  during 
their  lives ;  and  if  either  should  have  lawful  children, 
they  shall  receive  the  principal,  with  the  uncollected  in- 
terest that  may  remain ;  and  one-third  part  to  Permelia 
C.  Hedges,  and  one-third  part  to  John  D.  Norris,  for  his 
services  in  settling  my  estate. 

Twelfth.  I  constitute  and  appoint  John  D.  Norris  my 
sole  executor,  whom  I  authorize  to  execute  my  will,  and 
do  all  things  pertaining  to  my  estate. — In  witness  where- 
of, I  have  hereunto  set  my  hand  and  seal,  January  fifth, 
one  thousand  eight  hundred  and  forty-nine.'* 

A,  C.  M.  Pennington  J  for  complainant. 

W,  K,  McDonaUly  for  defendant. 

The  Chancellor.  The  question  is,  was  the  legacy  to 
the  wife  in  lieu  of  dower  ? 

It  is  true  dower  is  a  legal  right,  which  is  favored  both 
in  law  and  equity.  To  debar  the  widow  of  this  right,  and 
put  her  to  an  election  between  her  dower  and  a  bequest 
in  the  will,  there  must  be  some  express  declaration  of  the 
testator  excluding  her  from  her  right,  or  it  must  be  clear, 
by  implication,  that  such  was  his  intention.  The  autliori- 
ties  will  be  found  in  2  Williams  on  Ex,  889,  and  the  notes^ 
and  in  1  Soj).  Husb,  and  wife  577 ;  2  Rop,  Leg,  530.  See, 
also.  Stark  et  al.  v.  Ucnton  ei  al.y  Saxton,  224.  The  inile,  as 
laid  down  by  Lord  Redesdale  in  Birmingham  v.  Kincany 
2  Scho,  ^  Lefr,  452,  has  been  always  recognised :  "  It  is  to 
be  collected  from  all  the  cases,  that  as  a  right  to  dower  is 
in  itself  a  clear  legal  right,  an  intent  to  exclude  that  right 
by  voluntary  gift  must  be  demonstrated,  either  by  express 
words  or  by  clear  and  manifest  implication.  If  there  be 
anything  ambiguous  or  doubtful,  if  the  court  cannot  say 
it  was  clearly  the  intention  to  exclude,  then  the  averment 
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that  the  gift  was  made  in  lieu  of  dower,  cannot  be  sup- 
ported ;  and  to  make  a  case  of  election  that  is  necessary, 
for  a  gift  is  to  be  taken  as  pure  until  a  condition  appear. 
This  I  take  to  be  the  ground  of  all  the  decisions." 

The  principle  upon  which  the  court  will  act  is  well 
settled.  The  difficulty  is  in  its  application,  and  has  given 
rise  to  conflicting  decisions. 

In  this  case  the  devise  is,  "  I  give,  devise,  and  bequeath 
to  my  beloved  wife,  Elizabeth  M.  Clark,  six  hundred  dol- 
lars, at  the  end  of  six  months  after  my  decease,  and  my 
gold  watch,  which  she  carries,  and  the  silver  teaspoons, 
the  two  sets  of  window  blinds  in  the  back  room,  and  the 
hall  lamp  which  she  brought  me,  at  or  after  our  mar- 
riage ;  and  her  acceptance  of  the  above  gift  shall  for  ever 
exclude  her  from  any  further  demands  on  my  estate." 

It  is  insisted  that  this  does  not  amount  to  an  express 
declaration  excluding  the  right  of  dower,  and  that  the 
accejitanee  of  the  gift  excludes  the  widow  from  any  fur- 
ther demand  only  against  the  personal  estate  ;  that  the 
legacy  is  to  be  paid  her  by  the  executor,  and  that  against 
that  estate,  out  of  which  the  legacy  is  to  be  paid,  she  is 
excluded  from  any  further  demands.  If  the  other  parts 
of  the  will  gave  no  further  indication  of  the  testator's  in- 
tention, this  construction  might  prevail.  Although  in  the 
ease  of  Boynion  v.  Boynion^  1  Brown's  Bep,  447,  where  the 
testator  had  given  to  his  widow,  in  the  event  of  her  mar- 
rying again,  one  hundred  pounds  a  year,  as  the  full  be- 
nefit she  was  to  derive  from  his  estate^  the  Lord  Chan- 
cellor said,  "By  these  expressions,  I  rather  think  he  in- 
tended his  estate  should  be  quite  clear  of  her,"  and  he  so 
decreed.  And  also  in  Warburton  v.  Warburton^  23  E.  C.  L. 
R.  416.  But  see  Parker  v.  Soicerby,  27  K  C.  L.  B.  154. 
But  I  think  it  appears,  by  clear  and  manifest  implication 
from  the  whole  will,  that  the  testator  did  intend  the  gift 
to  be  in  lieu  of  dower,  and  did  not,  by  the  use  of  the  word 
**  estate,"  mean  personal  estate  only. 

In  the  first  place,  he  puts  his  whole  estate,  both  real 
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and  personal,  in  the  hands  of  his  executor  for  disposi- 
tion ;  and  the  whole  will  shows  that,  by  the  use  of  the 
word  estate,  he  means  both  real  and  personal  estate. 
There  can  be  nothing,  then,  in  the  idea  that  the  executor 
has  control  only  of  the  fund  out  of  which  the  legacy  is 
to  be  paid,  and  that  the  estate  in  the  hands  of  the  execu- 
tor should  be  regarded  as  difterent  and  distinct  from  that 
out  of  which  the  widow  has  her  dower. 

In  the  next  place,  the  testator  disposes  of  his  whole  es- 
tate, real  and  personal.  He  disposes  of  it  through  the  ex- 
ecutor, the  person  to  pay  the  widow  the  legacy ;  and  the 
disposition  is  inconsistent  with  the  widow's  enjoyment 
of  her  legal  right.  The  testator  directs  his  house  and 
lands,  which  it  is  admitted  is  all  the  real  estate  of  which 
he  died  seized,  to  be  converted  into  money,  and  the  mo- 
ney divided  as  therein  directed. 

To  allow  the  claim  of  dower  would  disappoint  the 
will.  The  disposition  of  the  testator's  propcrtj'  is  such  as 
to  leave  no  fund  for  her  claim  of  both.  Vallareal  v.  Lord 
Gralway,  Ambler  683.  I  think  it  is  clear  that  the  testator 
intended  his  executor  should  sell  only  his  real  estate  free 
from  encumbrance.  If  such  was  his  intention,  he  intended 
that  the  gift  to  his  wife  should  bar  her  of  her  dower.  In 
the  case  of  Herbert  and  others  v.  Wren  and  others,  7  Oranch 
879,  Marshall,  C.  J.,  says,  "  The  clause,  too,  directing  the 
residue  of  his  estate  to  be  sold  for  the  payment  of  debts, 
is  indicative  of  an  expectation  that  the  property  stood 
discharged  of  dower,  and  is  a  complete  disposition  of  his 
whole  estate.  The  testator  appears  to  have  considered 
himself  as  at  liberty  to  arrange  his  property  without  any 
regard  to  the  encumbrance  of  dower."  But  in  the  case  of 
Gibson  V.  Gihson,  17  JE.  L.  ^  E.  JR.  352,  the  Vice  Chan- 
cellor did  not  give  much  weight  to  a  like  clause  in  the 
will,  as  a  question  of  the  widow's  jight  to  her  dower. 

If  it  is  proper  to  consider  the  relative  value  between 
the  legacy  and  the  dower,  there  is  nothing  in  it  repugnant 
to  this  construction.  The  legacy  is  about  the  value  of  the 
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dower,  as  would  appear  from  the  pleadings.  I  think  there 
is  something,  too,  in  the  fetet,  that  the  widow  has  no 
other  demand  against  the  estate  than  her  right  of  dower. 
This  is  admitted  by  the  answer.  As  the  legacy  was  for 
ever  to  exclude  her  from  any  further  demand  on  the  es- 
tate, what  demand  did  the  testator  refer  to,  if  not  the  de- 
mand of  dower  ? 
The  widow  must  make  her  election. 


The  Gekman  Evangelical  Lutheran  CuuRcn  and  Con- 
gregation    OF  THE    CITY  OP  NEWARK,   CONNECTED  WITH 

THE  Evangelical  Lutheran  Ministerium  of  the  Statb 
OP  New  York  and  adjacent  parts,  and  John  Freder- 
ick Piel  and  others  vs.  George  Frederick  INIaschop 
and  others. 

Thii  coart  has  do  right  to  institute  an  inquiry  into  the  doctrines  or  mode  of 
worship'  of  any  religious  society,  except  such  inquiry  shall  become  abso- 
lutely necessary  for  the  protection  of  trust  property. 

Nor  would  it  be  justified  in  issuing  an  injunction  to  enjoin  a  clergyman,  who 
'Without  any  pretence  of  right,  should  take  upon  himself  to  trespass  upon 
a  congregation,  by  entering  their  pulpit,  and  promulgating  his  peculiar  re- 
ligious doctrines. 

The  court  has  no  authority  to  enjoiu  a  mere  trespasser  without  shadow  of 
right. 

The  court  cannot  grant  an  injunction  to  allay  the  fears  and  apprehensions  of 
individuals.  They  must  show  the  court  that  the  acts  against  which  they 
ask  protection  are  not  only  threatened  but  will,  in  probability,  be  commit- 
ted to  their  injury. 

The  Chancellor.  The  above  corporation  was  organ- 
ized under  the  general  act  entitled,  "  An  act  to  incorpo- 
rate trustees  of  religious  societies."  After  their  organi- 
zation, Samuel  H.  Conger  and  wife  conveyed  to  them  a 
lot  of  land  in  the  city  of  Newark,  upon  which  they  erected 
a  house  of  worship.  The  deed  of  conveyance  was  upon 
the  following  trust:   ^^to  have  and  to  hold  the  said  pro* 
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perty  as  an  Evangelical  Lutheran  Church  for  ever,  in 
which  the  doctrine  of  the  Augsburg  Confession  and  Lu- 
ther's Smaller  Catechism  shall  be  taught  and  adhered  to; 
and  provided,  that  if  necessary,  the  privilege  of  preach- 
ing in  the  English  language,  besides  the  German,  shall 
be  granted  to  the  rising  generation,  until  such  a  time  that 
a  separate  church  can  be  provided  for  an  English  con- 
gregation, so,  however,  that  the  Germans  shall  always 
have  the  right  to'  select  their  time  for  worship ;  and  pro- 
vided further,  that  the  said  party  of  the  second  part  shall 
not,  by  deed,  mortgage,  or  by  any  other  ways  or  means, 
alienate,  dispose  of,  or  otherwise  charge  or  encumber  said 
property,  excepting  the  mortgage  now  given  to  Samuel 
H.  Conger  to  secure  part  of  the  purchase  money  of  said 
premises.  And  provided  further,  that  in  case  these  condi- 
tions be  violated,  then  any  one  or  more  regular  members 
shall  have  the  right  of  applying  to  the  Evangelical  Lu- 
theran Ministerium  of  the  State  of  New  York  and  adja- 
cent parts  with  which  the  congregation  is  connected,  to 
take  possession  of,  hold,  and  keep  said  property  in  trust 
for  carrying  out  the  above  named  purposes :  and  in  case 
said  conditions  be  violated,  and  no  appeal  made  to  the 
said  Evangelical  Lutheran  Ministerium  of  the  State  of 
New  York  and  adjacent  parts,  then  the  officers  of  said 
ministerium  shall  constitute  a  board  of  trustees,  with  fiill 
powers  to  secure  said  property  for  the  above  named  pur- 
poses.** 

At  the  time  of  the  organization  of  the  society,  they 
adopted  a  constitution,  or  rules  and  regulations,  for  the 
congregation.  By  this  constitution,  the  seniors  and  war- 
dens, seven  in  number,  are  the  trustees,  and,  as  such, 
have  the  control  of  the  property  of  the  church.  The  pas- 
tor of  the  church  must  be  a  regular  clergyman  connected 
with  some  evangelical  Lutheran  synod  in  the  United 
States  of  America :  his  salary  is  fixed  by  mutual  agree- 
Blent,  and  he  is  elected  to  his  office  for  such  term  as  he 
and  the  congregation  may  mutually  agree  upon.    In  caae 
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he  is  accused  of  immoral  conduct,  the  seniors  and  the 
wardens  shall  examine  the  accusation,  and  if  it  prove  to 
be  founded,  they  shall  bring  it  before  the  congregation, 
upon  which  the  votes  of  two-thirds  of  the  members  hav- 
ing a  right  to  vote  shall  be  suflSicient  to  discharge  him 
fix>m  his  oflBice ;  if  there  are  not  two-thirds,  but  a  ma- 
jority against  him,  the  matter  may  be  submitted  to  the 
synod.  The  pastor  is  elected  by  a  majority  of  votes,  on 
the  recommendation  of  the  church  council. 

In  the  year  1841,  George  F.  Maschop,  one  of  the  de- 
fendants, was  elected  the  pastor  of  the  congregation  for  a 
term  of  years  not  expired.  The  bill  alleges,  that  about  a 
year  ago,  he  commenced  a  systematic  effort  to  lead  the 
congregation  to  adopt  practices  in  church  worship,  which 
are  not  approved  or  practised  by  those  churches  which  are 
connected  with  the  EvaDgelical  Lutheran  Ministerium  of 
the  State  of  New  York  and  adjacent  parts,  among  which 
practices  was  the  use  of  lighted  candles  during  the  service 
in  the  church  in  the  daytime,  the  use  of  the  wafer  at  the 
sacrament  of  the  Lord's  supper,  auricular  confession,  the 
use  of  the  sign  of  the  cross,  and  such  Romish  practices  as 
are  disapproved  by  the  evangelical  branch  of  said  denomi- 
nation. The  bill  further  charges,  that  the  said  Maschop  has 
endeavored  to  induce  the  congregation  to  dissolve  their 
connection  with  the  ministerium  of  New  York,  and  to 
form  a  connection  with  the  Buffalo  synod ;  that  he  is  arbi- 
trary in  the  exercise  of  his  office,  and  that  he  has  withdrawn 
from  the  synod  of  New  York,  and  connected  himself  with 
the  Buffalo  synod ;  that  in  consequence  of  the  said  conduct 
and  practices  of  said  Maschop,  the  congregation,  in  July 
last,  gave  him  notice  that  the  congregation  would  not  re- 
tain him  as  their  pastor  after  three  months  from  that  time. 
They  complain  that  he  refuses  to  discontinue  his  services 
as  such  pastor,  and  that  he  intends,  by  the  introduction 
of  new  members  into  the  congregation,  entertaining  reli- 
gious views  corresponding  with  his  own,  to  wrest  the  said 
church  property  from  the  purposes  to  which  it  was  devoted. 
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The  bill  furtlier  alleges,  that  the  trustees  committed 
the  charge  and  custody  of  the  church  premises  to  one 
Henry  W.  Yanss,  in  order  that  he  might  prevent  the  said 
Maschop  from  the  further  use  of  the  said  church ;  that  the 
trustees  applied  to  the  sexton  for  the  keys  of  the  church, 
but  he  refuses  to  deliver  them ;  that  the  said  trustees,  the 
complainants,  attempted  to  lock  up  the  church,  according 
to  a  vote  of  the  board,  but  that  two  of  the  trustees,  who  are 
in  the  minority,  resisted,  and  would  not  suflfer  the  trus- 
tees of  the  church  to  take  possession ;  and  that  said  Mas- 
chop  and  his  friends  threaten,  that  if  the  trustees  take 
possession  of  the  church  property,  they  will  forcibly  re- 
take possession  of  the  same.  The  complainants  pray  that 
the  defendants  may  be  enjoined  and  restrained  from  in- 
terfering with  the  legal  possession  of  the  said  property  by 
the  complainants,  or  from,  in  any  manner,  preventing  the 
complainants  from  taking  charge  of  and  controlling  the 
said  property,  and  from  taking  any  action  or  measures 
whereby  the  present  members  of  the  said  congregation 
shall  be  disfranchised  of  their  right  to  vote,  and  that  the 
said  trustees  may  by  no  action  of  the  said  church  be  de- 
prived of  any  of  their  official  functions  and  powers,  and 
that  the  said  trustees  may  have  access  to  the  books  and 
seal  of  the  church. 

This  court  has  no  right  to  institute  an  inquiry  into  the 
doctrines  or  mode  of  worship  of  any  religious  society, 
except  such  inquiry  shall  become  absolutely  necessary 
for  the  protection  of  trust  property.  If  property  is  given 
to  a  particular  denomination  of  christians  adhering  to 
certain  doctrines  and  forms  of  worship,  and  an  attempt  is 
made  to  pervert  the  property  to  any  use,  religious  or 
otherwise,  different  from  that  to  which  the  donor  devoted 
it,  it  is  the  duty  of  the  court  to  restore  the  property,  and 
to  protect  it  in  its  original  use.  To  do  this,  it  frequently 
becomes  necessary  for  the  court  to  inquire  into  the  pecu- 
liar tenets  and  doctrines  of  different  societies  claiming 
the  property  under  the  same  trust.  It  is  not  the  province 
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of  the  oourt,  in  parBuing  each  an  inqniiy,  to  decide  which 
doctrines  are  correct,  bnt  which  seciely  maintains  the 
doctrines,  to  support  and  promulgate  whidb  the  donor  de» 
dicated  the  property, 

The  doctrines  and  ceremonies  of  the  Evangelical  Lu- 
theran Church  were  very  fully  and  ably  discussed  upon 
the  argument ;  and,  on  the  part  of  the  defendants,  an  ef- 
fort was  made  to  show  that  the  ceremonies,  which  the 
bill  complains  the  pastor  had  introduced  into  the  congre- 
gation, were  not  inconsistent  with  the  Augsburgh  Con- 
fession or  the  teachings  of  Luther's  Smaller  Catechism. 

After  giving  to  the  case  the  best  consideration  in  my 
power,  I  do  not  think  it  one  in  which  the  court  is  called 
to  decide  upon  the  religious  belief  or  ceremonies  of  the 
society  or  of  any  of  the  individuals  connected  with  this 
controversy. 

The  complainants  are  in  possession  of  the  property  in 
question.  Their  right  to  the  property,  as  trustees  under 
the  deed,  is  not  disputed.  It  is  not  alleged  that  the  de- 
fendants claim  the  property  adversely  to  them.  The  Bev. 
Mr.  Maschop,  as  their  pastor,  introduced  into  the  church 
certain  ceremonies,  which  the  complainants  allege  have  a 
Romish  tendency,  and  are  opposed  to  the  precepts  and 
practices  of  the  Evangelical  Lutheran  Church,  to  main- 
tain the  doctrines  and  ceremonies  of  which  the  donor 
granted  the  property.  The  complainants  thereupon  dis- 
solved the  connection  existing  between  the  congregation 
and  Mr.  Maschop,  as  their  pastor,  and  gave  him  notice  to 
discontinue  his  services.  This,  for  the  purposes  of  this  ar- 
gument, it  must  be  assumed  they  had  a  right  to  do.  The 
bill  does  not  allege  that  the  defendants  question  this 
right;  but  the  complaint  is,  that  notwithstanding  all 
this,  Mr.  Maschop  still  intrudes  himself  upon  the  congre^ 
gation,  and  that  he  is  making  efforts  to  displace  some  of 
the  complainants  as  trustees.  The  effect  of  an  injunction 
in  this  case  will  be  to  prohibit  Mr.  Maschop  fix>m  intrud- 
ing himself  into  the  church,  and  officiating  there  as  a 

Vol.  n.  f 
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clergyman.  Mr.  Maschop,  assuming  the  allegation  8  of  the 
bill  as  true,  has  no  better  right  to  officiate  in  that  church 
than  any  other  clergyman.  This  court  would  not,  there- 
fore, be  any  more  justified  in  issuing  an  injunction  to 
prohibit  Mr.  Maschop's  preaching  in  the  church,  than  it 
would  be  to  enjoin  a  clergyman  of  any  other  denomina- 
tion, who,  without  any  pretence  of  right,  should  take 
upon  himself  to  trespass  upon  this  congregation,  by  en- 
tering their  pulpit  and  promulgating  his  peculiar  reli- 
gious doctrines.  According  to  the  bill,  Mr.  Maschop  is  a 
mere  trespasser,  without  the  shadow  of  right.  This  court 
has  no  more  authority  to  ei\join  such  a  trespasser  than  it 
has  to  enjoin  an  intruder  into  another's  private  domicil. 

But  the  bill  further  alleges,  that  by  the  constitution  oi 
the  church,  the  pastor  i^  required  to  be  connected  with 
some  evangelical  Lutheran  synod  of  the  United  States; 
that  Mr.  Maschop  is  not  so  connected,  but  has  united  him- 
self with  the  Bufialo  synod.  No  misconduct  of  Mr.  Maschop 
can  justify  the  interference  of  this  court.  The  congrega- 
tion have  abeady  deposed  him  as  their  pastor  for  sucli 
alleged  misconduct  The  real  difficulty  now  is,  that  he 
will  officiate  in  spite  of  such  deposition. 

The  bill  further  alleges,  that  Mr.  Maschop  intends  to 
take  measures  to  deprive  such  members  as  are  opposed 
to  him  of  their  right  to  vote,  and  compel  such  members 
to  take  pews,  and  contribute  to  his  support,  or  else  to  be 
disfranchised  of  any  right  to  vote  in  matters  affecting  the 
church  property,  and  so  to  depose  the  present  trustees, 
and  thereby  obtain  undisputed  possession  of  the  church 
for  his  own  purposes.  The  court  is  asked  to  interfere  to 
prevent  this.  From  anything  that  appears  upon  the  fistce 
of  this  bill,  these  apprehensions  of  the  complainants  are 
entirely  groundless.  The  court  cannot  grant  an  injunc- 
tion to  allay  the  fears  and  apprehensions  of  individuals ; 
they  must  show  the  court  that  the  acts  against  which 
they  ask  protection  are  not  only  threatened,  but  will,  in 
probability,  be  oommitted  to  their  injury.   How  can  the 
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Bev.  Mr.  Maschop  depose  such  members  as  are  opposed 
to  him,  or  compel  members  to  take  pews,  or  deprive  them 
of  their  right  to  vote,  or  turn  out  of  office  the  present 
trustees  ?  As  the  pastor  of  the  congregation,  he  possessed 
no  power  to  accomplish  any  of  those  objects.  Being  dis- 
robed, as  he  is,  of  all  such  official  authority  and  influence, 
it  cannot  well  be  conceived,  if  any  such  purposes  are  me- 
ditated, how  he  can  effect  them.  If  it  should  be  answered, 
he  may  convert  a  majority  of  the  congregation  to  the 
adoption  of  his  doctrines,  and  by  this  means  gain  his 
ends,  I  can  only  say,  this  court  has  no  power  for  any  pur- 
pose, or  under  any  circumstances,  to  prevent  any  indivi- 
dual from  teaching  any  religious  doctrine  he  pleases. 

I  can  see  no  ground  to  justify  the  interference  of  the 
court  The  complainants  are  in  the  fiiU  possession  and 
enjoyment  of  their  property.  If  the  defendants  trespass 
upon  that  possession,  the  complainants  must  redress 
themselves  against  such  trespasses  in  the  courts  of  law  in 
the  ordinary  mode. 


James  H.  Birdsall  vs.  James  W.  Colie. 

Where  a  oopartoerehip  is  not  detemunable  at  will,  and  the  ootirt  is  resorted  to 
for  the  parpote,  a  receiver  will  be  appointed  of  coarse.  The  reason  u,  that 
whatever  jastifies  the  coart  in  decreeing  a  dissolation,  establishes  the  pro- 
priety of  appointing  a  receiver. 

But  when  a  partnership  is  dissolved  by  mntual  consent,  or  determined  by  the 
will  of  either  party,  a  Court  of  Chancery  will  not,  as  of  coarse,  without  any 
reason,  except  that  sach  is  the  wish  of  one  of  the  parties  interested,  assame 
the  control  of  the  business,  and  place  it  in  the  hands  of  a  mere  stranger. 

The  court  will  appoint  a  receiver  wherever  it  shall  appear  that  it  is  necessary 
to  do  so  in  order  to  protect  the  interest  of  the  parties. 


Complainant  filed  his  bill  praying  a  dissolution  of  part 
arahip,  an  account,  and  receiver.  The  bill  charges  im- 
roper  conduct  on  the  part  of  the  defendant,  the  partner. 
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Defendant  answered,  denying  all  charges  of  improper 
conduct,  kc 

L.  C  OroveTy  for  complainant* 

Itimycnj  for  defendant 

The  Chahcbllob.  The  complainant  asks  that  the  part- 
nership existing  between  himself  and  the  defendant  may 
be  dissolved  by  a  decree  of  this  court ;  that  the  defendant 
may  be  decreed  to  account,  &c.,  and  that  a  receiver  or  re- 
ceivers may  be  appointed.  The  ground  upon  which  the 
interference  of  the  court  is  asked  is,  misconduct  on  the 
part  of  the  defendant  in  managing  the  partnership  busi- 
ness. The  answer  is  a  satisfactory  denial  of  all  the  charges 
as  to  misconduct,  and  the  explanations  given  show  an 
attempt  on  the  part  of  the  complainant  to  embarrass  the 
partnership,  and  to  defraud  the  defendant.  The  impres- 
sion made  by  the  bill  and  answer  is  very  un&vorable  to 
the  complainant. 

But,  on  behalf  of  the  complainant,  it  is  insisted  that 
he  is  entitled  to  the  injunction,  and  to  have  a  receiver, 
although  the  defendant  may  be  chargeable  with  no  mis- 
conduct 

The  terms  of  the  copartnership  were  in  parol,  and  the 
period  of  its  existence  not  limited.  It  was,  of  course,  de- 
terminable at  the  will  of  either  party.  The  complainant 
gave  no  notice  of  his  wish  to  determine  it,  until  he  de- 
clared it  by  exhibiting  his  bill. 

The  broad  ground  taken  is,  that  where  such  a  copartner- 
ship exists,  either  party  may  at  any  time  file  his  bill  ask- 
ing for  a  decree  of  dissolution ;  and  that,  being  entitled 
to  such  a  decree,  the  injunction  and  receiver  follow  of 
course. 

The  authorities  relied  upon  are.  Law  v.  Ford^  2  Poige 
9iQ\  Martin  V.  Van  Schaic,  ^  Paige  ^1%. 

These  cases  are  very  briefly  reported,  and  I  do  not  ttunk 


1864.]  CASES  IN  OHANCBRT.  66 

BiidMU  V.  OdUe. 

can  be  relied  upon  to  sustain  the  principle  as  broadly  as 
it  is  contended  for  on  behalf  of  the  complainant 

Where  the  copartnership  is  not  determinable  at  will, 
and  the  court  is  resorted  to  for  the  purpose,  then  it  follows 
that  a  receiver  will  be  appointed  of  course.  The  reason 
is,  that  the  misconduct,  or  breach  of  trust,  or  the  neces- 
sity, whatever  it  may  be,  which  justifies  the  court  in  de- 
creeing a  dissolution,  establishes  the  propriety  of  appoint- 
ing a  receiver.  But  that,  whenever  a  partnership  is  dis- 
solved by  mutual  consent,  or  determined  by  the  will  of 
either  partner,  a  Court  of  Chancery  will,  as  of  course, 
and  without  any  reason,  except  that  such  is  the  wish  of 
one  of  the  parties  interested,  assume  the  control  of  the 
business,  and  place  it  in  the  hands  of  a  mere  stranger, 
appears  to  me  a  rule  which,  in  its  general  application, 
would  work  great  injustice,  and  which  I  am  not  willing 
to  adopt  Many  a  solvent  partnership  would  terminate  in 
insolvency,  if  its  afiairs  were  suddenly  committed  to  the 
hands  of  a  stranger  unacquainted  with  the  intricacies  of 
its  business,  the  situation  of  its  assets,  and  the  character 
of  its  debtors.  Why,  of  course  should  an  honest  and  com- 
petent man,  for  no  other  reason  than  to  gratify  the  whim, 
caprice,  or  ill-nature  of  another,  ^vith  whom  he  had  been 
connected  in  business,  be  suddenly  deprived  of  the  man- 
agement of  his  affairs,  and  be  subjected  to  the  delay  and 
expense  of  a  protracted  settlement  in  this  court? 

In  Wilson  V.  Greenwood^  1  Swansion  480,  Lord  Eldon 
says,  "  When  a  partnership  expires,  whether  by  the  death 
of  the  parties  or  by  effluxion  of  time,  without  special  pro- 
vision as  to  the  disposition  of  the  property,  in  all  these 
cases,  to  which  I  may  add  the  bankruptcy  of  a  partner, 
the  partnership  is  considered,  in  one  sense,  as  determined, 
bat  in  a  sense  also  as  continued,  that  is  continued  till  all 
the  affairs  are  settled :  and,  as  in  the  ordinary  course  of 
trade,  if  any  of  the  partners  seek  to  exclude  another  from 
taking  that  part  in  the  concern  which  he  is  entitled  to  take 
the  court  will  grant  a  receiver,  so  in  the  course  of  wind- 
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ing  up  the  affiEurs  after  the  determination  of  the  partner- 
ship, the  court,  if  necessary,  interposes  on  the  same  prin- 
ciple/' The  Lord  Chancellor  does  not  state  the  appoint- 
ment of  receiver  as  a  matter  of  course,  but  that  the  court 
will  so  interpose  where  there  is  a  necessity  for  it. 

Chancellor  £ent  {pd.  8, 68,  of  his  Commentaries),  speak- 
ing of  the  consequences  of  dissolution,  says,  ^^  But  until 
the  purpose  of  finishing  the  prior  concerns  be  accom- 
plished, the  partnership  may  be  said  to  continue ;  and  if 
the  object  be  in  danger  of  being  defeaied  by  the  vnjusiifiahU 
acts  or  conditct  of  any  of  the  partners  a  court  of  equity  will 
interfere,  and  appoint  a  manager  or  receiver  to  conduct 
and  settle  the  business." 

In  Harding  v.  Glover,  18  Ves.  281,  a  motion  was  made 
for  a  receiver  after  a  dissolution  of  partnership.  The  re- 
ceiver was  appointed  on  the  ground  of  misconduct.  But 
the  Lord  Chancellor  said,  "  I  have  frequently  disavowed, 
as  a  principle  of  this  court,  that  a  receiver  is  to  be  appoint- 
ed merdy  on  the  ground  of  a  dissolution  of  partnership. 
There  must  be  some  breach  of  duty  of  a  partner  or  of  the 
contract  of  partnership." 

I  had  occasion  to  examine  the  authorities  on  this  point 
in  the  case  of  Jlenton  v.  Chaplain  and  Carter  (1  Stock.  62,) 
and  the  conclusion  was,  that  the  court  ought  not  to 
assume  the  control  of  partnership  a&irs,  unless  some  ne- 
cessity for  its  doing  so  was  made  manifest.  Upon  the 
principles  of  that  decision,  the  complainant  is  not  entitled 
to  the  injunction  and  receiver,  a^  prayed  for. 

The  complainant  is  entitled  to  an  account ;  the  defend- 
ant is  at  liberty,  at  any  time  during  the  progress  of  the 
suit,  to  apply  for  a  receiver,  and  the  court  will  appoint 
a  receiver  whenever  it  shall  appear  that  it  is  necessary  to 
do  so  in  order  to  protect  the  interest  of  the  parties. 
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Lbwis  Cole  vs.  William  Potts. 

One  who  enters  into  the  poHenion  of  lands  ai  tenant,  and  dauna  title  and  poa> 
•estion  by  virtne  of  a  sabseqaent  parol  agreement,  partly  carried  into  eze* 
ention,  nrait  establish  the  contract,  by  competent  proofs,  to  be  clear,  defi- 
nite, and  nnequivocal  in  all  its  terms ;  and  the  acts  upon  which  he  relies  as 
part  performance  mast  be  precise  and  certain,  and  referable  exclosively  to 
the  contract. 

Payment  of  the  porcbase  money,  or  a  part  of  it,  is  not  snch  a  part  performance 
as  will  take  the  case  oat  of  the  statate. 

If  he  relies  upon  possession  as  part  performance,  he  most  show,  by  nnequivo- 
cal  proof,  that  the  tenancy  was  abandoned,  and  that  his  possession  as  a  tenant 
was  changed  into  that  of  a  vendee,  under  the  specific  contract  he  is  seeking 
to  enforce. 


Upon  filing  his  bill,  the  complainant  obtained  an  in- 
junction restraining  the  defendant  from  prosecuting  an 
action  against  him  to  recover  the  possession  of  certain 
premises  described  in  the  bill.  The  cause  now  came  on 
for  final  hearihg  upon  pleadings  and  proofs. 

S.  B,  HamUtoTij  for  complainant 

M.  BeaaUyy  for  defendant 

The  Chakcellor.  The  foundation  of  the  complainant's 
right  to  relief  rests  entirely  upon  the  parol  agreement,  al- 
leged to  have  been  made  between  Edward  W.  Potts  and 
himself,  respecting  the  premises  which  are  the  subject  of 
this  controversy.  That  agreement  is  stated  in  the  bill  to  have 
been  this :  that  Edward  W.  Potts  was  the  owner  in  fee 
simple  of  the  premises,  and  the  complainant  in  possession 
as  his  tenant ;  that  such  tenancy  had  existed  for  about  four 
years,  during  which  time  the  complainant  had  been  in  the 
service  of  Potts  as  a  tanner ;  that  Potts  became  in  arrear 
for  wages  in  about  three  hundred  dollars,  which  was  the 
estimated  value  of  the  premises ;  and  that^  in  payment 
and  satiBfiM^on  of  the  arrear  of  wages  so  due  and  owing. 
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and  of  other  good  and  valuable  considerations  him  there* 
onto  moving,  he,  on  or  about  the  fourth  day  of  Septem- 
ber, 1880,  bargained,  sold,  and  delivered  unto  the  com- 
plainant the  land  and  premises  in  fee  simple,  and  then  and 
there  put  him  in  fall  possession  thereof,  as  the  owner. 
The  bill  alleges,  that  from  that  time  up  to  exhibiting  his 
bill  of  complaint,  the  complainant  has  been  in  possession, 
as  the  owner,  has  paid  the  taxes,  and  has  put  improve- 
ments on  the  premises. 

The  answer  is  a  full  denial  of  the  complainant's  equity, 
and  his  case  is  not  sustained  by  the  proofs  taken. 

The  complainant  relies  upon  a  parol  agreement,  partiy 
carried  into  execution.  He  must  establish  the  contract, 
by  competent  proofs,  to  be  clear,  definite,  and  unequivocal 
in  all  its  terms ;  and  the  acts  upon  which  he  relfes  as  part 
performance  must  be  precise  and  certain,  and  referable 
exclusively  to  the  contract.  In  both  particulars,  the  com- 
plainant has  failed. 

First,  as  to  the  contract.  The  witness  relied  upon  to 
prove  the  contract  is  Abner  Cole,  the  complainant's  son. 
He  was  the  only  witness  present  at  the  time  it  was  made. 
He  says,  "  I  recollect  the  time  Edward  Potts  was  prepar- 
ing to  go  to  the  South  the  last  time ;  it  was  in  the  fall ;  it 
was  on  a  Saturday  night,  in  the  office  in  front  of  the  yard : 
my  father  said  to  Edward  Potts,  I  would  like  to  settle  be- 
fore you  go  away ;  Mr.  Potts  said  to  him,  Lewis  are  you 
going  to  stay  on,  and  keep  the  house ;  my  father  said  to 
him,  I  don't  know,  sir,  I  don't  know  how  we  stand.  He 
then  said  to  my  father,  you  have  got  the  house  near  about* 
paid  for  now,  and  you  can  work  on  till  spring ;  and  then, 
in  the  spring,  I'll  be  back  again ;  but  if  I  never  come  back 
again,  that  house  is  yours.  It  is  very  clear  this  is  not 
proof  of  the  contract  set  out  in  the  bill,  and  in  fact  it  is 
no  contract  at  all.  It  was  only  an  oflfer,  on  the  part  of 
Mr.  Potts,  to  sell  complainant  the  house ;  and  so  far  from 
the  complainant's  accepting  the  offer,  he  never  recalled 
or  modified  his  reply,  that  he  did  not  know  whether  he 
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would  take  the  house,  l^o  price  was  named ;  no  terms 
were  fixed ;  there  was  no  agreement  made,  which  this 
conrt  can  enf^ce  under  any  circumstances.  There  are 
other  witnesses,  who  certify  that  they  heard  Mr.  Potts  say 
he  had  sold  complainant  the  house ;  but  the  nearest  any 
of  them  come  to  any  terms  upon  which  the  sale  was  made 
is,  that  the  price  was  to  be  two  hundred  and  forty,  or  two 
hundred  and  fifty  dollars. 

Again,  as  to  tiie  proof  of  the  execution  of  the  contract 
upon  which  the  complainant  relies,  the  evidence  £a.lls  veiy 
fur  short  of  proving  any  acts  which  the  co%rt  can  recog- 
nise as  sufficient  for  that  purpose.  As  to  the  payment  of 
the  purchase  money,  it  depends  upon  the  fsict,  whether 
there  were  any  unsettied  accounts  between  the  complain- 
ant and  Edwa^  Potts,  and  whether  Potts  owed  the  com- 
plidnant  anything.  It  is  not  shown  that  they  had  any 
settiement,  nor  are  the  accounts  between  them  exhibited. 
But  satisfactory  proof  upon  this  point  would  not  take  the 
case  out  of  the  statute.  Payment  of  the  purchase  money, 
or  of  a  part  of  it,  is  not  such  a  part  performance  as  will 
take  the  case  out  of  the  statute.  Story* s  Eq.  J.  §  760. 

Ajb  to  the  possession.  If  a  party  relies  upon  possession 
as  part  performance,  he  must  show  that  he  enjoyed  that 
possession  under  the  contract.  If  he  came  in  as  a  tenant, 
he  must  show,  by  unequivocal  proof,  that  the  tenancy 
was  abandoned,  and  that  his  possession  as  a  tenant  was 
changed  into  that  of  a  vendee  under  the  specific  contract 
he  is  seeking  to  enforce.  In  this  case  the  bill  admits 
{hat  the  complainant  was  in  possession  as  the  tenant  of 
Potts,  and  there  is  no  proof  as  to  how  or  when  that  ten- 
ancy was  changed.  But  the  proof  in  the  cause  is  most 
satisfiustoiy,  that  the  complainant  was  not  in  possession 
as  vendee.  It  is  proved  that,  for  more  than  sixteen  years, 
he  has  been  the  tenant  of  the  defendant,  and  that  during 
that  whole  period  he  has  paid  the  rent  He  has  acknow- 
ledged this  tenancy  in  eveiy  possible  way.  He  has  taken 
reoeipts  ftom  time  to  time  fiK>m  the  defendant,  as  hia 
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landlord.  He  has  sent  individuals  to  the  defendant  to 
negotiate  for  a  purchase  of  the  property.  His  property 
has  been  distrained  by  the  defendant  for  rent,  and  sold. 
I  cannot  see  that  the  complainant  has  the  least  claim  to 
have  his  possession  protected  by  the  court  The  injunc- 
tion must  be  dissolved,  and  the  bill  dismissed  with  costs. 


Lawrence  !]^arnet  and  others  vs.  Solomon  Andrews, 
The  Inhabitants  of  the  City  of  Perth  Amboy,  and 
others. 

This  coart  will  Dot  aflBame  a  jarisdiction  to  tiy  the  lawful  election  of  oflBoen 
and  the  validity  of  ordinances  of  corporate  bodies  upon  the  mere  allegBti<m 
that  the  complainants  are  holders  of  real  estate  in  a  city,  and  that  the  valoe 
of  their  property  is  directly  involved  in  proceedings  which  are  going  on  and 
threatened,  and  that  the  proceedings  are  useless,  and  will  tend  to  depreciate 
their  property  in  value. 

The  power  of  filling  vacancies  being  incident  to  a  corporation,  it  has  the  right, 
by  its  by-laws,  to  prescribe  the  manner  in  which  such  vacancy  shall  be  filled, 
provided  it  is  not  inconsistent  with  the  design  of  the  charter. 

The  city  council  of  Perth  Amboy  have  no  right  to  elect  its  own  members;  the 
law  declares  that  the  members  constituting  the  city  council  shall  be  dected 
by  the  electors  of  the  city  by  ballot.  The  city  council  cannot  confer  this  aa- 
thority  elsewhere,  nor  can  they  usurp  it  themselves. 

The  provisions  in  the  act  to  incorporate  the  city  of  Perth  Amboy,  that  the 
oaths  of  office  should  be  taken  and  subscribed  within  ten  days  after  the 
election,  is  directory  only,  and  an  alderman  and  members  duly  eleeted  did 
not  forfeit  their  offices  by  their  neglect  of  being  sworn  in  within  ten  days 
after  their  election. 

An  ordinance  of  the  city  of  Perth  Amboy,  which  ordained  that  the  streets  be 
graded  and  regulated,  but  did  not  specify  how,  nor  refer  to  maps,  profiles^ 
or  to  any  order  or  proceeding  by  or  under  the  authority  of  the  council,  by 
which  it  could  be  ascertained  how  the  grading  wss  to  be  done,  was  held  to 
in  violation  of  the  rights  of  the  land  owners  in  the  city,  and  unlawful,  as 
they  could  not  comply  with  its  requirements,  and  the  act,  if  they  did  not  do 
ao  within  two  months,  deprived  them  of  the  privilege  of  doing  it  themselTas. 

Bat  althongh  the  ordinance  is  illegal,  the  court  will  not  grant  an  injonctioa 
•inaply  on  the  ground  of  the  illegality  of  the  ordinance.  The  injury  most 
be  specified,  and  so  pointed  out  that  the  court  can  see  it  must  be  the  ioevi* 
labia  conieqneoce  of  the  act  threatened  and  complained  of. 
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C.  Parker  J  for  motion. 

James  S.  Green,  contra. 

Thb  Chancellor.  The  object  of  the  bill  is  to  restrain 
the  defendants,  under  certain  alleged  ordinances  of  the 
city  council  of  "  the  Inhabitants  of  the  City  of  Perth 
Amboy,"  from  altering  the  grade  of  the  streets  and  high- 
ways of  the  city  of  Perth  Amboy,  mentioned  in  the  said 
ordinances ;  and  also  to  enjoin  the  treasurer  of  the  city 
from  paying  to  any  member  of  the  city  council  any  money, 
by  way  of  compensation  for  any  services  which  they,  in 
their  official  capacity,  may  render  the  said  city,  and  to  de- 
clare the  said  ordinances  void. 
Tlie  complainants  insist — 

First,  that  the  said  ordinances  are  illegal,  and  should  be 
held  and  declared  void,  because  they  were  passed  in  vio- 
lation of  the  statute  from  which  the  corporation  derives 
its  corporate  powers. 

The  act  to  incorporate  the  City  of  Perth  Amboy  was 
passed  the  27th  of  February,  1844.     It  repealed  an  old 
act,  incorporating  the  said  city,  of  1784,  except  the  ninth 
section  thereof.    Among  other  officers  of  the  said  city, 
the  act  declares  there  shall  be  a  mayor,  a  recorder,  three 
aldermen,  and  six  members  of  common  council ;  that 
these  officers  shall,  before  they  enter  upon  the  duties  of 
office,  respectively  take  and  subscribe  the  oath  or  affirma- 
tion of  allegiance  to  this  state,  and  an  oath  or  affirmation 
that  he  will  faithfully,  impartially,  and  justly  perform  all 
the  duties  of  such  office,  so  far  as  in  him  lies,  and  that 
such  oath  or  affirmation  shall  be  so  taken  and  subscribed 
within  ten  days  after  the  election ;  that  the  said  officers 
shall  be  elected  by  ballot,  by  the  electors  of  the  said  city, 
on  the  second  Monday  of  April  annually,  from  among 
the  citizens  residing  therein ;  that  the  mayor,  recorder, 
aldermen,   and  common  council,  or  the  migor  part,  of 
whom  the  mayor  or  recorder  shall  be  one,  shall  constitute 
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a  city  oooncil,  which  shall  have  power  to  meet  on  their 
own  a^jonmments,  and  the  whole  le^slative  authority 
flhall  be  exclusively  vested  therein ;  provided;  no  ordinance 
or  by-law  be  passed,  altered,  or  repealed,  without  the 
oonsent  of  a  nugority  of  all  the  members  thereof. 

It  thus  appears  that  the  dty  council  is  composed  of 
eleven  members ;  that  all  legislative  authority  is  exclusively 
invested  in  them ;  and  that  no  ordinance  or  by-law  can  be 
passed,  altered,  or  repealed,  without  the  consent  of  six  of 
the  members. 

At  the  meeting  at  which  the  ordinances  in  question  were 
passed,  there  were  six  members  only  present,  the  mayor, 
one  alderman,  and  two  members  of  common  council,  who 
were,  it  is  admitted,  regularly  elected  at  the  annual  meet- 
ing, and  sworn  into  office,  and  one  Robert  Freeman,  who 
assumed  to  act  as  an  alderman,  and  Cornelius  White,  who 
assumed  to  act  as  a  member  of  the  common  council.  It 
is  insisted  that  neither  Freeman  nor  White  had  any  right 
to  act  in  their  assumed  capacities ;  that  Freeman  was  not 
an  alderman,  and  that  White  was  not  a  member  of  the 
common  council;  and  that,  consequently,  the  ordinances 
were  passed  in  violation  of  the  law,  which  requires  all  or- 
dinances to  be  passed  by  a  majority  of  the  city  counciL 

At  the  annual  city  election,  three  aldermen  and  six 
members  of  the  common  council,  the  number  designated 
by  the  charter,  were  duly  elected.  One  of  the  aldermen 
and  one  of  the  members  of  the  common  council,  so  elec- 
ted, neglected  to  take  and  subscribe  the  oaths  or  affirma- 
tions required  within  ten  days  after  the  election.  The 
city  coimcil  thereupon  passed  a  resolution  to  fill  these 
vacancies,  for  the  reason  of  such  neglect,  on  the  part  of 
the  members  elected,  in  not  taking  their  oaths  of  office. 
Freeman  and  White  were  then  elected  to  fill  the  vacancies, 
and  were  sworn  into  office.  Their  election  was  unlawful 
There  is  no  mode  designated  by  the  charter  by  which 
vacancies  are  to  be  supplied.  The  power  of  filling  va- 
cancies being  incident  to  a  corporation,  {Angdl  ^  Amu^ 
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c.  88,  Kyd  79 ;  2  Kevit  277),  it  haa  the  right,  by  its  by-laws, 
to  prescribe  the  manner  in  which  such  vacancy  shall  be 
filled,  provided  it  is  not  inconsistent  with  the  design  of 
the  charter,  and  does  not  infringe  its  provisions.  Newling  v. 
PraneiSy  8  T.  B.  189.  But  the  city  council  had  no  right  to 
declare  who  should  be  the  electors.  No  authority  is,  by  the 
charter,  given  to  that  body  to  elect  its  own  members ;  and, 
by  the  common  law,  there  is  no  such  incident  appertaining 
to  it,  as  a  constituted  body,  under  the  charter  which  cre- 
ates it.  The  law  declares  that  the  members  constituting 
the  city  council  shall  be  elected  by  the  electors  of  the  city 
by  ballot.  The  city  council  cannot  confer  this  authority 
elsewhere,  nor  can  they  usurp  it  themselves.  Kthe  power  to 
supply  vacancies  is  incident  to  this  corporation,  it  must  be 
exercised  by  the  body  at  large.  They  only  have  the  power 
to  elect  their  officers  when  no  other  mode  is  designated." 
The  power  of  election  reposed  in  a  select  body  may  be 
only  of  certain  officers ;  and  one  class  of  officers  may  be 
made  eli^ble  by  one  select  body,  and  another  class  by  a 
different.  And  if  it  is  declared  by  the  charter  by  whom 
some  officers  may  be  elected,  and  no  provision  is  made 
for  the  election  of  others,  the  others  must  be  chosen,  of 
course,  by  the  body  at  large,  by  virtue  of  their  incidental 
authority."  Angell  ^  Ames  on  Cor.  92,  and  lb.  89.  "  The 
power  of  electing  both  officers  and  members  being  inci- 
dent to  every  corporation,  it  is  not  necessary  that  such 
power  should  be  expressly  conferred  by  the  charter.  And 
if  the  power  is  not  expressly  lodged  in  other  hands,  (as, 
for  instance,  in  a  body  of  directors)  it  must  be  exercised 
by  the  company  at  large."  "  The  power  of  election,  or 
the  supplying  of  members  in  the  room  of  such  as  are  re- 
moved by  death,  or  otherwise,  is  said  to  be  a  power  inci- 
dent to  and  necessarily  implied  in  every  aggregate  corpo- 
ration, from  the  principle  of  self-preservation.  But  it 
seldom  happens  that  an  opportunity  is  afforded  for  the  ap- 
plication of  this  principle,  because  the  power  of  election 
must  be  ezeicised  under  the  modification  of  the  charter 
Vol.  n.  o 
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or  statute,  of  which  the  corporation  is  the  mere  creature, 
and  which  UBually  prescribes  the  time  and  manner  of 
corporate  elections,  and  defines  the  qualifications  of  elec- 
tors." 2  KerU's  Com.  298. 

It  does  not  follow  that  because  such  power  to  fill  vacan- 
cies is  incident  to  the  corporation  of  ^'  the  Inhabitants 
of  the  City  of  Perth  Amboy,"  therefore  the  "city  coun- 
cil," a  board  of  officers  of  that  corporation,  in  whom 
certain  powers  of  the  body  corporate  are  specifically  and 
exclusively  vested,  are  authorized  to  supply  a  vacancy  in 
the  office  of  mayor,  or  alderman,  or  member  of  common 
council,  because,  virtute  officii^  they  compose  the  body  of 
officers  who  are  designated  the  "city  council." 

I  am  of  opinion,  therefore,  that  Freeman  and  White 
were  not  lawfully  members  of  the  city  council.  It  fol- 
lows that  the  ordinances  were  not  lawfully  passed,  and 
cannot  be  lawfully  enforced,  as  they  were  not  passed  by  a 
majority  of  all  the  members  of  the  body,  which  is  in  di- 
rect violation  of  a  provision  of  the  act  of  incorporation. 

It  was  further  insisted,  that  the  election  of  Freeman 
and  White  was  unlawful,  for  another  reason,  that  there 
were  no  vacancies  in  the  respective  office  of  alderman 
and  member  of  common  council ;  that  th^  act,  in  pro- 
viding that  the  oaths  of  office  should  be  taken  and  sub- 
scribed within  ten  days  after  the  election,  was  directory 
only ;  and  that  the  alderman  and  member  duly  elected 
did  not  forfeit  their  offices  by  their  neglect  of  being 
sworn  in  within  ten  days  after  their  election. 

The  council,  in  my  judgment,  are  right  in  this  con- 
struction. The  neglect  to  take  the  oath  of  office  did  not 
ipso  facto  vacate  the  office. 

The  officers  elected  would  have  been  legally  qualified 
to  discharge  their  duties  of  office,  had  they  been  sworn 
in  after  the  expiration  of  the  ten  days.  But  an  officer  of 
a  corporation  (unless  there  is  some  provision  to  the  con- 
trary) may  resign  his  office,  or  he  may  refuse  to  act ;  and 
in  either  case,  his  office  may  be  declared  vacant^  and  his 
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place  supplied.  If^  therefore,  he  is  required  to  take  an 
oath  of  office,  and  he  neglects  to  do  it  within  the  time 
prescribed  by  law,  while  such  neglect  does  not  ipso  facto 
vacate  his  office,  the  body  of  which  he  is  a  member  may 
declare  the  office  vacant,  upon  the  ground  of  his  refusal 
or  neglect  to  assume  its  responsibilities  in  the  mode  di- 
rected by  law. 

But  the  second  principal  ground  upon  which  the  com- 
plainants rely  is,  that  it  is  unlawful  for  the  defendants  to 
enforce  these  ordinances,  because  they  establish  no  grade 
for  the  streets,  and  because  no  such  grade  was  in  fact 
established  by  the  council,  either  by  the  ordinances  or 
otherwise. 

By  the  tenth  section  of  the  act  entitled,  "  An  act  to 
regulate  the  laying  out  of  streets  and  highways  in  the 
ciiy  of  Perth  ALmboy,  and  the  grading  and  improvement 
of  the  same,"  it  is  enacted,  "  that  it  shall  and  may  be  law- 
ful for  the  city  council  of  the  said  city  to  make  and  esta- 
blish ordinances  and  regulations  for  the  levelling,  grading, 
regulating,  paving,  curbing,  flagging,  or  gravelling  of  the 
streets  and  sidewalks  of  the  said  city ;  to  require  the 
work  to  be  done  by  the  owner  or  occupants  of  lots  front- 
ing or  adjoining  such  streets,  and  to  be  superintended  by 
a  commissioner  appointed  for  that  purpose,  who,  under 
the  direction  of  the  said  city  council,  shall  prescribe  the 
manner  in  which  such  work  shall  be  done ;  and  if  the 
owner  or  legal  representative,  or  guardian  of  the  owner 
of  any  lot  in  front  whereof  the  street  or  walk  shall,  by 
such  ordinance  or  regulation,  be  directed  to  be  levelled, 
paved,  curbed,  graded,  regulated,  flagged,  or  gravelled, 
shall  neglect  to  comply  with  such  ordinance  or  regulation 
within  two  months  after  the  passage  and  publication  of 
the  same,  it  shall  be  lawful  for  the  city  council  to  cause 
the  work  to  be  done,  agreeably  to  the  ordinance^  for  such 
person  so  neglecting,  and  to  cause  a  particular  account  of 
the  work  to  be  rendered  to  them,  and  recorded  in  their 
minuteSy  wA  properly  filed/'  kc.  The  act  then  provides 
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the  manner  of  notifying  the  owners  of  such  lots  of  th6 
amount,  and  of  the  time  and  place  to  make  payment,  and 
of  selling  such  lots  at  public  auction,  if  default  be  made 
in  the  payment  of  the  sum  assessed  or  allowed  for  the 
work  done.  And  it  gives  the  option  to  the  city  council, 
instead  of  selling  the  lots,  to  prosecute  the  owners  thereof 
in  a  suit  at  law,  and  to  recover  the  amount  paid  by  them 
for  the  work. 

Upon  the  face  of  the  ordinance  of  the  Slst  of  August, 
1853,  and  which  is  the  one  against  which  relief  is  sought, 
no  grades  are  fixed  for  the  streets.  It  is  ordained  that 
the  streets  be  graded  and  regulated,  but  how  graded  or 
regulated,  is  neither  specified  in  the  ordinance,  nor,  by 
the  ordinance,  is  any  reference  made  to  maps,  profiles,  or 
to  any  order  or  proceedings,  by  or  under  the  authority  of 
the  council,  by  which  it  can  be  ascertained  how  the 
grading  is  to  be  done.  Indeed,  it  is  admitted  by  the  an- 
swer, that  at  the  time  this  ordinance  was  passed,  no 
grades  for  any  of  the  streets  had  been  established,  nor 
had  any  preparation  been  made  to  establish  them ;  and 
all  that  the  city  council  has  done  since,  in  reference  to 
the  matter,  is  to  approve  of  a  map  which  the  commissioner 
had  made,  and  order  the  same  to  be  paid  for  out  of  the 
city  treasury. 

How  could  any  owner  of  a  lot,  in  front  whereof  the 
street,  by  such  ordinance,  was  directed  to  be  graded  and 
regulated,  comply  with  its  requirement?  And  yet,  if 
he  did  not  do  the  grading  and  work  required  within  two 
months  after  the  passage  of  the  ordinance,  he  was  de- 
prived of  the  privilege  of  doing  it  himself;  a  privilege, 
which  to  him  might  be  valuable,  but  at  all  events,  which 
the  statute  secured  to  him.  To  enforce  this  ordinance, 
under  such  circumstances,  against  any  land  owner  of  the 
city,  is  in  violation  of  his  rights,  and  is  unlawfiil. 
/  But  although  the  ordinance  is  illegal,  for  the  reasons 
assigned,  the  question  remains,  whether  the  complainants 
are  entitled  to  the  iigunction  of  this  court  prayed  for  in 
the  bUL 
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This  court  is  not  the  proper  tribunal  to  determine  the 
validity  of  an  election  of  an  officer  of  a  municipal  corpo- 
ration, nor  of  an  ordinance  of  such  corporation.  K  a  par- 
ty's rights  are  invaded,  and  an  injury  threatened  to  his 
property,  the  court  may,  in  a  collateral  way,  inquire  into 
the  legality  of  the  proceedings  under  color  of  which  the 
injury  is  threatened,  and  may  interfere  for  his  protection. 
But  the  iiyury  must  not  be  remote  or  contingent.  It  must 
be  direct  and  apparent,  so  that  the  court  may  see  the  ne- 
cessity of  interfering  to  prevent  it.  The  court  has  no  au- 
thority to  interfere  simply  on  the  ground  of  the  illegality 
of  the  ordinance.  It  may  interfere  to  protect  an  indivi- 
dual whose  property  is  attempted  to  be  invaded  under 
color  of  its  authority. 

These  complainants  claim  the  protection  of  the  court 
because  they  "  are  holders  of  real  estate  in  said  city,  and 
the  situation  and  value  of  the  property  of  each  of  them 
is  directly  involved  in  the  said  proceedings  going  on  and 
threatened ;  and  because,  in  most  cases,  the  proceedings 
going  on  are  really  useless,  and  will  tend  to  depreciate 
their  property  in  value.** 

If  the  court  can  interfere  on  these  grounds,  then  the 
owner  of  land  within  the  jurisdiction  of  a  municipal  cor- 
poration may  question,  in  this  court,  the  validity  of  any 
ordinance  of  the  corporate  authorities  respecting  any  real 
estate  within  its  limits,  because  the  value  of  his  property 
may  be  aflfected  by  it.  This  would  be  assuming  a  juris- 
diction to  try  the  lawful  election  of  officers  and  the  vali- 
dity of  ordinances  of  corporate  bodies  upon  too  slight 
grounds.  How  are  "  the  situation  and  value  of  the  pro- 
perty of  each  of  these  complainants  directly  involved  in 
these  proceedings  ?**  The  mere  allegation,  amounting  to 
a  speculative  opinion  only  of  these  complainants,  is  not 
sufficient  for  the  court  to  act  upon.  The  injury  must  be 
specified,  and  so  pointed  out  that  the  court  can  see  it 
must  be  an  inevitable  consequence  of  the  act  threatened 
and  ccmiplttiiied  of.    The  complainants  do  not  show  that 
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the  land  they  own  is  situated  upon  any  of  the  streets  or- 
dered by  the  ordinance  to  be  graded.  They  do  not  show- 
that  their  property  is  invaded,  or  how  the  situation  or 
vahie  of  their  property  is  affected  or  "  directly  involved." 

They  also  allege  that,  as  taxpayers  of  the  city,  they  are 
entitled  to  protection ;  that  the  ordinance  being  illegal, 
the  city  council  cannot  enforce  the  remedy  given  by  the 
statute  against  the  owners  of  property  fronting  on  such 
streets  as  shall  be  graded,  and  that,  consequently,  the  ex- 
penses will  fall  upon  the  city  at  large  and  all  its  taxable 
inhabitants.  But  can  this  court  assume  jurisdiction  in 
order  to  protect  the  complainants  against  any  such  remote 
and  uncertain  injury  as  this  ?  These  land  owners  may  not 
refuse  to  do  the  work,  or,  if  they  should,  they  may  not 
question  the  remedy  against  them.  In  either  event,  the 
apprehensions  of  the  complainants  will  not  be  realized. 

There  are  some  other  questions  involved  in  the  plead- 
ings, but  with  the  view  I  have  taken  of  the  points  already 
considered,  I  deem  it  unnecessaiy  to  notice  them. 

I  would  suggest,  whether  the  corporation  of  "  the  In- 
habitants of  Perth  Amboy"  is  a  proper  party  to  this  bill, 
and  whether  "the  city  council"  is  not  a  necessary  party. 
There  is  no  complaint  made  against  any  act  of  the  corpo- 
ration. It  is  the  proceedings  of  the  city  council  that  are 
complained  of. 

The  motion  for  injunction  is  denied,  with  costs. 


Jacob  Stout  vs.  Benjamin  Vankirk,  Abraham  Cruser, 

and  others. 

a  jtidgment  creditor,  or  his  smgaee,  cannot,  after  the  jadgment  has  been  paid 
in  any  way,  give  it  yitality  against  the  judgment  debtor,  and,  of  coarse,  not 
against  bis  creditors.  The  assignee  takes  it  subject  to  all  the  equities  be- 
tween the  original  parties. 

Nor  can  the  debtor  himself,  after  he  has  paid  the  jadgment,  in  aiqr  way  raviro 
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it  against  a  bona  fide  moitgage  or  judgment  creditor,  who  bad  a  Uen  at  the 
time  of  payment,  or  acquired  prior  to  the  act  of  the  debtor,  by  which  it  ia 
sought  to  affect  his  lien. 
Payment  by  the  debtor  operates  for  the  benefit,  and  as  a  release  in  &vor  of 
creditors  having  liens  on  the  same  fund  bound  by  the  judgment. 


S.  It.  HamiUony  for  complainant. 

M.  Beaslej/j  for  defendant,  A.  Cruser. 

The  Chancellor.    The  bill  is  filed  for  the  foreclosure 
and  sale  of  mortgaged  premises.    The  only  matter  of  dis- 
pute is  between  the  complainant  and  Abraham  Cruser,  • 
who  sets  up  a  judgment  prior  in  date  to  the  mortgage. 

The  mortgaged  premises  formerly  belonged  to  Benja- 
min Vankirk.  While  he  was  the  owner,  Samuel  Terhune 
recovered  against  him  the  judgment  in  question.  Subse- 
quent to  the  judgment,  Vankirk  executed  the  mortgage 
now  held  by  the  complainant. 

The  mortgage  was  given  to  secure  the  payment  of 
^500.  It  was  executed  by  Vankirk  and  wife  to  Charles 
H.  Stout,  on  the  11th  of  May,  1846.  On  the  next  day, 
Charles  H.  Stout  paid  off  tlie  judgment,  which  was  a  lien 
on  the  mortgaged  premises,  and  took  an  assignment  of  it 
from  Samuel  Terhune.  The  title  to  the  mortgage  and 
the  judgment  thus  became  united  in  Charles  H.  Stout. 

Charles  H.  Stout  sold  both  the  mortgage  and  judgment 
to  the  complainant  for  a  full  consideration.  The  mort- 
gage was  formally  assigned,  by  endorsement  under  hand 
and  seal,  and  the  bond  was  delivered  with  the  mortgage 
to  the  complainant.  There  was  no  assignment  of  the 
judgment  The  reason  given  by  Charles  H.  Stout,  why  it 
was  not  assigned,  is,  that  the  squire  did  not  know  how  to 
draw  the  assignment.  But,  he  says,  it  was  "paid,"  by 
him,  over  to  his  brother,  with  the  bond  and  mortgage. 
The  proof  is  very  satisfactory  that  the  complainant  was 
the  b(ma  Jide  owner  of  both  the  bond  and  the  mortgage, 
aad  tiiat  he  paid  for  them  the  full  amount  due  upon  them. 
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The  bond,  the  mortgage,  and  the  assignment  of  the  jadg« 
ment  from  Terhune  to  Charles  H.  Stout  were  all  in  the 
possession  of  the  complainant,  as  the  evidences  of  his 
ownership. 

In  March,  1849,  Benjamin  Vankirk  and  Theodore  H. 
Beed  agreed  to  exchange  some  land  between  them,  but 
the  judgment  held  by  complainant  being  a  lien  upon 
Vankirk's  property,  he  could  not  give  a  clear  title.  It 
was  agreed  that  the  judgment  should  be  satisfied  by 
Reed's  conveying  his  lot  to  Jacob  Stout.  In  conformity 
to  this  arrangement,  Vankirk  and  wife  conveyed  his  lot 
to  Theodore  H.  Reed ;  Reed  conveyed  his  lot  to  Jacob 
Stout,  the  complainant,  and  Charles  H.  Stout,  instead  of 
cancelling  the  judgment,  released  to  Reed  the  premises 
conveyed  to  him.  The  next  we  find  of  the  formal  assign- 
ment of  the  judgment  executed  by  Terhune  to  Charles 
H.  Stout  (and  which  assignment  all  the  parties  seemed  to 
regard  as  a  kind  of  title  deed)  is  in  the  hands  of  Benja- 
min Vankirk,  the  judgment  debtor.  All  these  facts  are 
very  satisfactorily  proved,  and  the  whole  evidence  esta- 
blishes, beyond  a  question,  that  the  debtor  paid  the  judg- 
ment in  the  exchange  between  himself  and  Reed. 

Subsequent  to  this,  Charles  H.  Stout,  by  his  assignment 
under  his  hand  and  seal,  assigned  the  judgment  to  Abra^ 
ham  Cruser,  who  now  sets  it  up,  and  claims  priority  over 
the  complainant's  mortgage. 

A  judgment  creditor,  or  his  assignee,  cannot,  after  the 
judgment  has  been  paid  in  any  way,  give  it  vitality 
against  the  judgment  debtor,  and,  of  course,  not  against 
his  creditors.  The  assignee  takes  it  subject  to  all  the  equi- 
ties between  the  original  parties.  If,  then,  Charles  H. 
Stout  had  assigned  the  judgment  to  Cruser,  and  received 
from  him  the  consideration,  it  would  have  been  a  fr^ud 
on  the  part  of  Stout  The  sufiferer  would  be  Cruser,  and 
not  the  debtor  or  any  other  third  innocent  party. 

Nor  can  the  debtor  himself,  after  he  has  paid  the  judg- 
menty  in  any  way  revive  it  against  a  bona  fide  mort^gage 
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or  jiidgment  creditor,  who  had  a  lien  at  the  time  of  pay- 
ment, or  acquired  prior  to  the  act  of  the  debtor,  by  which 
it  is  sought  to  affect  his  lien.  Payment  by  the  debtor 
operates  for  the  benefit,  and  as  a  release  in  fia.yor  of 
creditors  having  liens  on  the  same  fund  boimd  by  the 
judgment  BoUes  v.  Wade  and  others^  8  Or,  458.  Whether, 
therefore,  Cruser  purchased  the  judgment  of  Charles  H. 
Stout  or  of  Benjamin  Yankirk,  can  make  no  difference, 
as  far  as  the  rights  of  the  complainants  are  concerned. 
In  neither  case  can  the  judgment  be  interposed  to  affect 
Mb  mortgage. 

But,  in  justice  to  Charles  H.  Stout,  the  case  ought  not 
to  be  left  here.  The  evidence  shows  that  no  fraud  is  to 
be  imputed  to  him,  and  that  if  Cruser  is  a  sufferer,  he 
has  no  one  to  blame  but  himself  and  Benjamin  Vankirk. 

Charles  H.  Stout  did  not  receive  one  farthing  for  the 
assignment.  Cruser  does  not  pretend,  in  his  answer,  that 
he  paid  the  money  to  Stout.  He  alleges  he  paid  the  mo- 
ney to  Vankirk,  who  delivered  to  him  the  assignment. 
K  the  statement  of  the  transaction  in  the  answer  is  true, 
Vankirk  obtained  the  money  from  Cruser  through  fraud 
and  false  pretences.  Mr.  Cruser  cannot  be  regarded  as  en- 
tirely innocent  in  the  transaction.  Both  the  Stouts  were 
within  his  call.  K  he  had  have  made  application  to  either 
of  them,  as  he  was  bound  to  do,  he  would  not  have  be- 
come involved  in  the  difiiculty.  He  chose  to  rely  upon 
the  assurances  of  Vankirk,  and  he  must  submit  to  the 
consequences.  It  is  true  Vankirk  produced  an  assign- 
ment from  Stout  to  Cruser,  which,  on  the  face  of  it,  was  an 
assurance,  upon  Stout's  part,  that  ever}i;hing  was  correct. 
But  Vankirk  acted  as  Stout's  agent  in  procuring  that  as- 
signment. The  evidence  shows  he  procured  it  fraudu- 
lently. It  is  right  therefore,  as  between  these  parties,  that 
Cruser  should  be  the  sufferer. 

The  complainant's  mortgage  is  entitled  to  priority  over 
liie  judgment.  If  there  are  no  other  creditors  whose 
iq^  are  affected,  an  account  may  be  taken  on  the  judg* 
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ment.  As  Cruser  paid  the  money  to  Yankirk,  it  is  equit* 
able  that,  as  between  them,  the  judgment  should  stand  as 
valid. 


WiLUAM  Flaqo  et  al.,  executors  of  Isaac  V.  Vandoren, 

vs.  Seth  Bonnel  and  others. 

If  the  defendant  interposes  a  plea  in  bar  to  the  whole  bOl,  and  the  oomplainant 
does  not  reply,  but  is  disposed  to  question  its  validity,  instead  of  the  com- 
plainants  demurring  to  it,  the  defendant  must  set  it  down  for  argument,  and 
thia  answers  to  the  demurrer  at  law.  If  the  plea  should  be  decided  not  to 
be  good,  the  defendant  must  answer  the  bill ;  if  it  if  sustained,  the  com- 
plainant must  reply  to  it. 

When  he  does  reply  and  takes  issue,  the  determination  of  that  issue  ia  final. 


The  bill  alleges  that  James  Price,  William  Flagg,  and 
Henry  M.  Price  were  partners  in  trade,  and  became  em- 
barrassed in  their  business  ;  that  James  Price  was  seized 
in  fee  of  valuable  real  estate  in  New  Brunswick,  and  that, 
without  any  consideration  therefor,  he  conveyed  it  to 
Seth  Bonnel,  one  of  the  defendante,  to  the  end,  and  with 
the  intent  and  purpose,  to  hinder,  delay,  and  defraud  the 
creditors  of  the  said  James  Price  and  of  the  said  partner- 
ship; that  several  judgments,  for  large  amounts,  were 
recovered  against  the  said  partners,  and  executions  issued 
thereon,  and  returns  made  of  no  goods  or  lands  to  satisfy 
the  same ;  that  the  said  judgments  were  assigned  to  Isaac 
V.  Vandoren,  the  complainants*  testator,  and  are  still  un- 
satisfied. The  bill  prays  that  the  said  deed  may  be  de- 
clared fraudulent  and  void,  and  be  set  aside,  as  against 
the  said  judgments,  and  that  the  defendant,  Seth  Bonnel, 
may  make  a  full  discovery,  &c. 

To  this  bill  the  defendant,  Seth  Bonnel,  has  pleaded, 
^^  that  the  said  Isaac  Y.  Vandoren,  the  ori^nal  complain- 
ant in  the  said  bill  of  complaint,  and  who  is  now  de« 
ceased,  never  had,  in  equity,  any  real  title  to  or  benefioial 
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interest  in  the  said  several  judgments  in  the  said  bill  of 
complaint  mentioned,  and  that  he  was  a  mere  nominal 
assignee  of  the  said  judgments,  and  held  the  same  for  the 
nse  and  benefit  of  the  said  William  Flagg,  by  whom  the 
several  considerations  in  the  said  bill  of  complaint  alleged 
to  have  been  paid  for  the  several  assignments  of  the  said 
judgments  were  paid ;  or  if  such  considerations  were  paid 
by  the  said  Isaac  V.  Vandoren,  the  same  were  paid  by 
him  at  the  request  of,  and  for  the  use  and  benefit  of  the  < 
said  William  Flagg,  and  not  for  his  own  use  or  on  his 
own  account ;  and  that  the  said  judgments  now  belong  to 
the  said  William  Flagg  in  his  own  right,  and  not  as  one 
of  the  executors  of  the  said  Isaac  V.  Vandoren,  and  have 
therefore  and  thereby  become  extinguished  and  paid,  and 
ought  to  be  cancelled ;  and  that  the  said  Seth  Bonnel,  the 
defendant,  further  in  jBact  saith,  that  he,  the  said  William 
Flagg,  who  is  now  one  of  the  executors  of  the  last  will 
and  testament  of  the  said  Isaac  V.  Vandoren,  is  the  same 
identical  William  Flagg  in  the  said  bill  of  complaint  men- 
tioned as  one  of  the  said  firm,  consisting  of  James  Price, 
Henry  W.  Price,  and  William  Flagg,  and  that  the  said 
William  Flagg  was  one  of  the  defendants  in  the  said 
several  judgments,"  &c. 

To  this  plea  the  complainants  filed  a  replication,  and 
the  cause  was  heard  on  the  pleadings  and  proofs. 

jff.  V.  SpeeTy  for  complainants. 

J.  W.  Scotty  for  defendants. 

The  Chancellor.  The  defendant  has  failed  to  support 
his  plea.  The  only  controversy  between  the  parties  is, 
whether  the  complainant  is  entitled  to  a  decree  according 
to  his  case  as  made  by  the  bill,  or,  as  the  defendants' 
counsel  insists,  whether  the  court  will  permit  the  ^efend- 
\Dt  to  answer.  The  defendant  has  laid  no  special  ground 
before  the  court  why  the  practice  and  rules  of  pleading 
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should  be  departed  fix)m  in  tliis  case.  The  case  is  an  ordi- 
nary one,  and  must  be  governed  by  the  settled  rules  of 
^tice 
\  The  plea  goes  to  the  whole  bill.  It  is  in  bar  to  the 
k  complainants'  equity ;  and  had  it  been  supported,  would 
I  have  been  final  and  conclusive  between  the  parties.  There 
I  is  no  difficulty  as  to  the  character  or  extent  of  the  plea. 
I  It  is  a  plea  to  the  merits,  and,  as  such,  must  be  disposed 
I  of.  On  behalf  of  the  defendant,  it  is  insisted  that,  as  to 
pleadings  being  conclusive  and  final,  the  practice  of 
courts  of  law  and  equity  is  analogous.  Admitting  the 
analogy,  I  do  not  perceive  how  it  can  aid  the  defendant 
If,  at  law,  the  defendant  interposes  a  plea  in  bar,  the 
plaintiflE"  must  either  demur  or  take  issue  upon  it.  K  he 
demur,  and  the  demurrer  is  sustained,  the  court  will,  in 
its  discretion,  permit  the  defendant  to  plead  anew ;  or  if 
judgment  is  against  the  demurrant,  he  will  be  permitted 
to  take  issue  upon  the  plea.  But  if,  instead  of  demurring, 
the  plaintiff  should  take  issue,  the  trial  of  that  issue  is 
final.  So  in  a  court  of  equity,  if  tlie  defendant  interposes 
a  plea  in  bar  to  the  whole  bill,  and  the  complainant  does 
not  reply  to  it,  but  is  disposed  to  question  its  validity,  in- 
'stead  of  the  complainants  demurring  to  it,  the  defendant 
must  set  it  down  for  argument,  and  this  answers  to  the 
demurrer  at  law.  If  the  plea  should  be  decided  not  to  be 
good,  the  defendant  must  answer  the  bill.  If  it  is  sus- 
tained, the  complainant  must  reply  to  it.  When  he  does 
reply,  and  takes  issue,  the  determination  of  that  issue  is 
.final.  The  practice  is  well  settled,  and  the  decisions  are 
■uniform.  Dan.  C.  P.  224.  "  The  office  of  a  plea  in  bar 
at  law  is  to  confess  the  right  to  sue ;  avoiding  that  by 
matter  dehors^  and  giving  the  plaintifi'  an  acknowledge 
ment  of  his  right,  independent  of  the  matter  alleged  by 
the  plea.  The  plea  alleges  some  short  points,  upon  which, 
if  issue  is  joined,  there  is  an  end  of  the  dispute.  In  this 
court,  in  general  cases  not  classed  among  those  where 
certain  averments  seem  to  have  been  required,  both  by 
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the  plea  and  the  answer,  bnt  where  the  defendant,  pro  hoc 
vietj  for  the  sake  of  the  argument,  admits  the  whole  bill, 
I  have  understood  the  rule  to  be  the  «ame  here  as  at  law, 
that  the  plea  admitting  the  bill  interposes  matter  which, 
if  true,  destroys  it,  and  upon  the  truth  of  which  the^ 
plaintiff  is  at  liberty  to  take  issue."  Boyle  v.  Adams,  6  Ve^. 
jtm.  694.    In  Wood  v.  Strickland,  2  Ves.  ^  Beam,  the  Vic 
Chancellor  says,  upon  a  plea  found  false,  the  plaintifl'  is  en 
titled  to  a  decree.    In  Bogardus  v.  THnity  Church,  4  Paig 
178,  where  issue  is  taken  upon  a  plea,  if  the  truth  of  the  I 
matters  pleaded  is  established,  the  suit  will  be  barred,  soji 
fiEur  as  the  plea  extends.     In  Do}jC3  v.  McMichael,  6  Paige 
144,  the  plea  was,  that  D.  and  D.  were  members  of  the 
firm  of  B.  N.  &  Co.  at  the  time  the  note  was  given,  and 
were  jointly  liable  with  the  defendants  in  the  suit  in  the 
Supreme  Court  for  the  payment  thereof,  as  a  copartner- 
ship debt ;  that  the  judgment  had  been  fully  paid  and  satis- 
fied by  D.,  one  of  the  members  of  D.  &  D.,  before  the  re- 
turn of  the  execution  issued  thereon,  and  that  this  suit  was 
prosecuted  for  the  sole  benefit  of  D.,  who  paid  the  judg- 
ment, the  complainants  having  no  beneficial  interest  there- 
in ;  and  that  the  amount  so  paid  by  D.  was  no  more  than 
his  proportion  of  his  debts  due  from  the  firm  at  the  time 
of  such  payment.    The  case  is  very  similar  to  the  one  be- 
fore the  court.   In  deciding  that  ease,  the  Chancellor  said : 
No  repleader  is  awarded  in  this  court  upon  an  immaterial 
issue  joined  upon  a  plea.    The  court,  therefore,  never  in- 
quires as  to  the  materiality  of  the  allegations  contained     / 
in  the  plea  in  such  a  case.    If  the  truth  of  the  plea  is  '^ 
established  by  the  proofs,  the  complainant's  bill  must  be 
dismissed,  although  the  matters  stated  in  the  plea  con- 
tain, in  fact,  no  valid  defence  to  the  suit.    On  the  other 
hand,  if  the  defendant  fails  in  proving  the  truth  of  his 
plea  upon  the  hearing,  the  plea  must  be  overruled  as 
&lse,  and  the  complainant  will  be  entitled  to  a  decree  ac- 
cording to  his  case,  as  stated  in  the  bill.    And  the  same 
case  is  imported  in  2  Paige  345.    See,  also.  Story's  JEq.  J., 
Vol.  n.  h 


86  CASES  IN  CHANCERY.  [Fn. 

Homor  v.  Leedt. 

I  697  ;  Brawnsword  v.  Edxoardsy  6  Ves.  Rep.  24tl ;  Meeker 
▼.  Marshy  executor  of  Butler,  SaxtorCa  C.  JR.  198* 

IThe  plea  is  overruled,  and  the  complainaDt  is  entitled 
to  a  decree  according  to  the  case  made  by  his  bill. 

) 


I 

4  John  Hornor  vs.  Robert  B.  Leeds  et  al. 

Where  an  iiganetion  has  been  diseoWed  for  want  of  equity  in  the  bill,  the 
court  will  not  grant  an  ex  parte  injunction  upon  an  amended  bill,  or  upon  a 
new  bill  supplying  that  equity. 


• 


On  motion  to  dissolve. 
W,  Hoisted,  for  motion. 
Carpenter  and  Broioning,  contra. 

The  Chancellor.  On  the  12th  of  September  last,  upon 
a  bill  filed  by  this  same  complainant  against  these  same 
defendants,  an  injunction  issued,  similar  in  every  respect 
to  the  injunction  issued  in  the  present  suit.  Both  injunc- 
tions restrained  the  defendants  from  exercising  any  acts 
of  ownership  over  and  upon  certain  tracts  of  land,  at  and 
near  Absecom  Beach,  in  the  county  of  Atlantic,  and  en- 
joined Robert  B.  Leeds  from  further  prosecuting,  until 
other^vi8e  ordered,  a  certain  action  of  ejectment  against 
the  complainant,  John  Homor.  The  ejectment  suit  was 
commenced  in  September  term,  1852,  of  the  Atlantic  Cir- 
cuit Court.  In  the  follomng  December  term  of  tliat 
court,  the  cause  was  set  down  for  trial,  and  was  post- 
poned, on  the  application  of  the  complainant :  and  again, 
in  the  April  term  then  next  of  that  court,  the  trial  was 
further  postponed,  on  the  affidavit  and  application  of  the 
complainant.  The  cause  was  then  noticed  for  the  Septem- 
ber term  of  the  Circuit  Court,  which  commenced  on 
Tuesday,  the  thirteenth  of  that  month.  On  the  12th  of 
September,  the  day  before  the  cause  was  to  have  been 


t854.]  CASES  IN  CHANCBRT.  87 


Hornor  v.  Leeds. 


tried,  the  complainant  filed  his  first  bill,  and  upon  appli- 
cation to  one  of  the  injunction  masten,  obtained  the  first 
injunction  before  referred  to.  The  fiwt,  that  the  eject- 
ment suit  had  been  then  pending  for  a  year,  did  not  ap- 
pear by  the  bill.  The  time  of  its  commencement,  and 
the  cause  of  its  delay,  was  concealed.  The  impression 
produced,  and  without  doubt  intended  to  be  produced^ 
by  the  statement  in  the  bill  respecting  the  suit,  was, 
that  it  had  been  then  laUJy  commenced ;  want  of  dili- 
gence' in  filing  his  bill,  from  anything  apparent  in  it, 
could  not  be  imputed  to  the  complainant  On  a  hearing 
before  the  Chancellor,  the  injunction  was  dissolved  for 
the  want  of  equity  in  the  bill.  The  ejectment  suit  was 
then  noticed  for  trial  for  the  13th  day  of  December  last 
On  the  12th  of  December,  an  order  was  made,  upon  the 
complainant's  application,  dismissing  his  bill  with  costs. 
On  the  same  day,  the  complainant  filed  the  present  bill, 
and  applied  to  the  master  for  an  injunction.  He  produced 
before  the  master  the  usual  aflidavit  as  to  the  truth  of  the 
matters  contained  in  the  bill,  with  an  additional  state- 
ment, in  the  affidavit,  that  the  former  bill  waa  dismissed 
for  certain  informalities^  which  he  was  advised  were  all 
remedied  in  the  present  bill  of  complaint 

This  allegation,  upon  which  the  master  was  induced  to 
grant  the  injunction,  was  neither  technically  nor  substan- 
tially correct  The  bill  was  not  dismissed  for  any  infor- 
mality, but  upon  the  complainant's  own  motion,  upon  the 
usual  tenus.  The  injunction  was  dissolved  for  want  of 
equity;  but  the  bill  was  retained,  and  the  complainant 
was  at  liberty  to  amend,  if  he  had  seen  proper  to  do  so. 
It  is  manifest  that  the  order  to  dismiss  the  bill  was  pro- 
cured to  clear  the  way  for  the  application  to  the  master. 
The  master,  had  he  been  correctly  advised  of  the  fact, 
that  the  court  had  dissolved  the  prior  injunction  for  want 
of  equity  in  the  bill,  would  never  have  allowed  this  in- 
junction upon  an  affidavit  of  the  complainant,  that  the 
preaent  biU  remedied  the  defects  of  the  first  bill.   The 
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complainant  is  not  the  proper  judge  whether  his  Mil  coi^ 
forms  to  an  opinion  of  the  court,  before  expressed  upon 
the  merits  of  his  ease,  and  it  would  never  do  to  place  any 
reliance  upon  such  a  sworn  allegation  of  the  party  in- 
terested.  It  is  not  an  affidavit  as  to  a  fact,  but  as  to  the 
party's  opinion  only,  upon  the  extent  and  effect  of  the 
judgment  of  the  court  upon  his  case.  He  has  nothing  to 
fear  from  any  legal  consequences  of  such  an  oath,  if  it  ia 
founded  in  error ;  and  as  to  any  moral  turpitude,  his  con- 
science may  be  easily  quieted  by  the  advice  of  too  san- 
guine counsel. 

But  I  shall  order  this  injunction  dissolved  upon  broader 
ground  than  this.  I  lay  down  tlie  rule,  that  where  an  in- 
junction has  been  dissolved  for  want  of  equity  in  the  bill, 
this  court  ought  not  to  grant  an  ex  park  injunction  upon 
an  amended  bill,  or  upon  a  new  bill,  supplying  that 
equity.  K  a  complainant  is  willing  to  swear  to  a  case 
fiitinff  the  opinion  of  the  court,  the  rights  of  a  defendant 
should  not  be  interfered  with  upon  such  a  bill,  without 
affording  the  defendant  an  opportunity  of  being  first 
heard.  Any  other  practice  would  bo  oppressive,  and 
would  place  the  interest  and  rights  of  a  party  too  much  in 
the  power  of  his  adversary. 

I  have  not  thought  it  necessary  to  look  for  the  equity 
in  this  bill.  I  am  satisfied  to  dissolve  the  injunction,  for 
the  reasons  stated. 


C.  L.  NiCHOLLs  and  others  vs.  John  O'Xeill  and  wife, 

and  others. 

The  intarest  wkioh  tlie  bosband  aoqiiirM  in  the  wife's  inberitaoce  is  subject  to 
jadgment  and  execation  against  the  husband.  Husband  and  wife  are  joiatly 
seized  in  right  of  the  wife. 

A.  B.  Wo€dniff,  for  complainant. 

B.  BoTtokWy  for  defendant* 
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The  Chancbllor.  The  bill  is  filed  on  a  mortgage  ex- 
ecuted by  John  O'Keill  and  Susan  his  wife  to  the  com- 
plainants, and  prays  a  sale  of  the  mortgaged  premises,  to 
pay  the  debt  which  it  was  given  to  secure.  John  E.  Ross, 
William  S.  Main,  and  Bielby  P.  Parke  are  made  defend- 
ants to  the  bill,  by  reason  of  their  holding  a  judgment 
obtained  against  John  O'Neill  prior  in  time  to  the  date 
of  the  complainants'  mortgage. 

The  complainants  contend  that  this  judgment  is  not  a 
lien  on  the  mortgaged  premises. 

First.  They  insist  it  is  no  lien,  because  Susan  O'Neill 
was  seized  in  fee  of  the  mortgaged  premises  by  descent 
from  her  father ;  that  she  was  never  married  to  the  de- 
fendant, John  O'Neill,  and,  consequently,  the  judgment 
being  against  John  O'Neill,  it  is  no  lien  upon  this  pro- 
perty. How  is  it  possible  that  such  a  question  can  arise 
out  of  these  pleadings?  Not  only  is  it  not  made  an  issue 
by  the  pleadings,  but  the  complainants  are  estopped  by 
their  bill  from  questioning  the  fact.  The  bill  alleges  that 
the  mortgage  was  executed  by  O'Neill  and  his  wife,  and 
to  secure  his  debt,  and  the  prayer  of  the  bill  is,  that  their 
respective  rights,  as  husband  and  wife,  in  the  premises 
may  be  foreclosed.  Notwithstanding  this  position  of  the 
cause  by  the  pleadings,  the  suit  has  been  delayed,  and  the 
controversy  protracted,  and  great  expense  incurred,  by 
these  complainants  and  judgment  creditors,  in  contest- 
ing tliis  question  with  as  much  earnestness  as  if  the  case 
depended  upon  it.  As  the  mortgagors  had  no  part  in 
making  the  expense  of  investigating  this  question,  I  can- 
not permit  the  costs  incurred  in  examining  witnesses  on 
this  point  to  be  raised  out  of  the  mortgaged  premises. 
The  parties  must  have  had  some  other  object  in  view  than 
the  mere  bearing  of  the  fact  upon  the  issue  of  this  cause. 
If  not,  and  it  was  mere  curiosity,  it  is  right  that  they 
themselves  should  be  at  the  expense  of  it. 

Second.  The  complainants  insist  that  the  judgment  is 
no  lien,  because  O'Neill,  as  the  husband  of  Susan,  had 

H* 
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no  such  estate  in  the  mortgaged  premises  as  the  judg- 
ment could  be  a  lien  upon.  The  bill  alleges  that  the  said 
tracts  or  lots  of  land  came  to  the  said  Susan  0*2feill  by 
descent  from  her  father,  and  that  the  said  lots  were  the 
property  of  the  said  Susan  exclusively,  and  charges  that 
the  interest  the  said  Susan  O'Xeill  had  in  the  said  lots,  at 
the  date  of  the  recovery  of  the  said  judgment,  or  at  any 
time  since,  was  only  the  possibility  of  becoming  tenant 
by  the  curtesy  of  the  said  lots  in  case  of  the  death  of  the 
Kaid  Susan,  and  that,  therefore,  the  judgment  is  no  lien 
upon  the  land. 

The  fact,  that  the  mortgaged  premises  were  the  inher- 
itance of  the  wife,  is  not  denied  by  the  answer ;  but  the 
law  arising  upon  that  fact,  as  assumed  by  the  answer,  is 
controverted. 

"The  position  taken  on  behalf  of  the  complainants  is  mani- 
festly erroneous.  It  is  true  the  estate  of  the  husband,  as 
tenant  by  the  curtesy,  is  consummate  only  upon  the  death 
of  the  wife,  but  his  estate  is  iuitiate  on  issue  had.  Some 
question  was  made  as  to  the  wife's  having  "issue."  The 
counsel  insisted  that  if  she  had  no  issue,  then  the  husband 
was  seized  of  no  estate  which  could  be  sold  under  judg- 
ment and  execution.  But  if  any  (question  is  well  settled 
by  authority,  it  is,  that  the  interest  which  the  husband 
acquires  in  the  wife's  inheritance  is  subject  to  judgment 
and  execution  against  the  husband.  The  husband  is  not 
solely  seized,  but  is  seized  jointly  with  the  wife.  The 
technical  phraseology  of  the  common  law  is,  "  that  hus- 
band and  wife  are  jointly  seized  in  right  of  the  wife." 
This  estate  the  husband  may  dispose  of  without  the  con- 
sent of  the  wife.  By  a  deed  of  bargain  and  sale,  he  may 
create  an  estate  of  freehold  in  the  wife's  inheritance  with- 
out her  consent  or  her  uniting  in  the  conveyance.  What- 
ever estate,  then,  O'Neill  had  in  the  inheritance  of  his 
wife  is  subject  to  the  defendants  judgment,  and  as  far  as 
that  interest  extends,  the  judgment  has  priority  over  the 
mortgage.  The  mortgage  is  a  lien  upon  the  whole  estate, 
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both  upon  the  inheritance  of  the  wife,  and  the  estate  of 
the  husband  therein.  The  judgment  is  a  lien  only  upon 
the  estate  of  the  hushand. 

But  it  was  further  insisted  that,  as  between  the  mort- 
gage and  judgment,  the  mortgage  has  priority,  because 
no  execution  was  levied  upon  the  lands  prior  to  the  exe- 
cution of  the  mortgage.  As  between  two  judgment  credi- 
tors, the  one  making  the  first  levy  has  priority  by  virtue 
of  the  statute ;  but  the  statute  does  not  postpone  a  judg- 
ment to  the  mortgage,  because  the  mortgage  was  executed 
prior  to  execution  levied. 

Let  there  be  reference,  and  an  account  taken  upon  the 
judgments  and  mortgages,  and  let  the  property  be  sold, 
and  the  money  brought  into  court,  that  the  rights  of  the' 
several  parties  to  the  proceeds  may  be  ascertained  and  ad- 
justed. 


Amelia  Andrews  vs.  Hiram  Farnham  and  Joel  Smith. 

Where  a  bill  claims  the  execation  of  a  retalting  tnist,  the  facts  from  which  it 
alleges  the  trust  resalts  must  be  proved.  A  complainant  cannot  make  one 
case  by  his  bill,  and  baring  failed  to  prove  it,  abandon  it,  and  recover  npon 
a  different  one  established  by  the  evidence. 


On  bill  and  cross-bill. 

S.  Cassidy  and  Dickinson^  for  complainant. 

T.  Rimyon^  for  Farnham. 

A .  Whitehead^  for  Joel  Smith. 

The  Chancellor.  The  complainant  exhibited  her  bill 
against  Hiram  Farnham,  to  compel  him  to  execute  a  tnist 
in  her  favor  respecting  certain  lands  in  the  county  of 
Essex,  in  this  state.  Joel  Smith  holds  a  mortgage  on  the 
property  of  98000,  executed  to  him  by  Farnham.  The 
complainant  aUeges,  that  Smith  took  the  mortgage  with 
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full  knowledge  of  the  facte;  that  it  is  fraudulent,  as 
against  her,  and  should  be  declared  void  as  a  lien  upon 
the  land.  Joel  Smith  filed  his  cross-bill  to  foreclose  the 
rights  of  the  defendants  in  the  mortgaged  premises,  and 
to  have  them  sold  to  pay  his  mortgage.  Both  suits  have 
been  brought  to  a  final  hearing  upon  the  pleadings  and 
proofs.  If  the  original  bill  is  not  sustained,  Smith  is  en- 
titled to  a  decree  upon  the  cross-bill. 

The  original  bill  alleges,  that  previous  to,  and  at  the 
time  of  the  complainant's  marriage  with  her  husband, 
Philo  Andrews,  who  is  deceased,  she  was  seized  and  pos- 
sessed, in  her  own  right,  of  certain  real  estate  in  the 
county  of  Burlington,  and  that  at  the  time  of  their  maiw 
riage  it  was  agreed  between  her  and  her  husband,  that  in 
case  of  any  sale  of  the  said  real  estate,  the  proceeds 
thereof  should  be  invested  in  other  real  estate  for  her  sole 
benefit,  and  so  with  any  future  investment  of  such  pro- 
ceeds; that  some  time  after  her  marriage  she  sold  the 
Burlington  estate,  and  invested  the  proceeds  in  real  estate 
in  the  city  of  New  York;  that  subsequently  she  ex- 
changed the  estate  in  Xew  York  for  the  farm  in  question 
in  Essex  county,  and  afterwards,  by  the  advice  of  her  hus- 
band, and  for  the  purpose  of  keeping  the  same  free  of  all 
claim  or  charge  of  her  husband,  the  farm  was  conveyed 
to  one  James  Madison  Wells,  who  took  the  deed  in  his 
own  uame,  but  to  hold  in  trust  for  the  complainant ;  that 
then  Philo  Andrews  saw  fit,  from  circumstances  arising 
from  the  situation  of  Wells,  to  take  from  him  a  deed  for 
the  farm  in  his  own  name,  and  finally,  on  the  10th  of 
April,  1837,  the  complainant  and  her  husband  conveyed 
to  the  defendant,  Iliram  Farnham  ;  that  although  the  said 
deed  is  absolute  on  its  face,  yet  the  said  Farnham  was 
told,  and  he  understood,  that  the  farm  was  to  be  held  by 
him  in  trust  for  the  complainant,  until  such  time  as  she 
should  choose  to  dispose  of  the  same. 

Farnham  expressly  denies  the  trust,  and  puts  in  issue 
every  allegation  of  the  bill  from  which  such  a  trust  could 
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be  implied.  The  complainant  has  entirely  fiuled  to  prove 
that  she  ever  owned  any  estate  in  her  own  right,  or  that 
the  property  in  qnestion  was  purchased  with  her  money, 
or  with  funds  the  proceeds  of  any  property  which  be- 
longed to  her.  The  only  fact  in  the  case,  from  which  a 
trust  of  any  kind  could  be  implied,  is,  that  the  convey- 
ance to  Famham  was  a  voluntary  conveyance,  for  which 
no  moneyed  consideration  passed  from  him.  But  a  trust 
resulting  from  that  circumstance  would  be  in  fitvor  of  the 
grantors.  The  property  was  conveyed  to  Famham  by  the 
complainant  and  her  husband  Philander  Andrews ;  and 
she  can  no  more  claim  the  benefit  of  a  resulting  trust  in 
her  favor  from  that  conveyance  than  could  an  entire 
stranger  to  it. 

But  the  complainant  produced  in  evidence  a  paper 
writing,  purporting  to  be  signed  by  Hiram  R  Famham, 
bearing  date  about  the  time  of  the  execution  of  the  deed, 
which  on  its  face  is  a  declaration  of  trust.  It  is  as  follows: 
"  This  may  certify,  that  I  have  taken  into  my  possession 
the  farm  on  which  I  now  live,  to  hold  in  confidential 
secret  trust  for  Amelia  Andrews ;  and,  as  consideration 
for  rent,  I  am  to  keep  the  said  farm  in  good  condition 
and  repair,  and  Philo  Andrews;  Amelia  Andrews,  and 
Caroline  are  to  have  with  myself  upon  the  farm,  at  any 
and  all  times  that  may  suit  their  convenience,  a  home, 
and  Caroline  is  to  be  treated  as  one  of  my  family.  The 
above  fimn  was  formerly  owned  by  Abraham  Reynolds, 
and  exchanged  for  property  in  the  city  of  New  York,  for- 
merly held  in  trust  by  McNeil  Seymour  for  Amelia  An- 
drews. The  above  farm  is  to  be  conveyed  at  any  time, 
subject  to  the  order  of  Amelia  Andrews  or  that  of  her 
husband  and  agent  Philo  Andrews.** 

Thb  writing  is  not  alluded  to  in  any  way  in  the  bill, 
nor  is  any  reference  made  to  it  in  the  answer  of  Amelia 
Andrews  to  the  cross-bill  of  Joel  Smith,  although  she  was 
called  upon  by  that  bill  to  disclose  the  nature  of  the 
trust  Why  ttda  paper  was  kept  out  of  view  in  the  plead* 
ings,  is  not  explained  by  anything  appearing  in  the  cmq« 
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In  the  argument,  counsel  attempted  to  excuse  this  very 
singular  omission  by  stating  that  the  paper  had  been  lost, 
and  was  discovered  only  after  the  pleadings  were  com- 
pleted. But  the  loss  of  such  a  paper,  instead  of  ftimish- 
ing  any  reason  or  excuse  for  concealing  it,  made  it  the 
more  necessary  and  important  to  call  upon  Famham  for 
a  discovery  of  its  contents.  The  concealment  of  the  paper 
by  the  complainant,  its  production  only  when  the  com- 
plainant's case  had  become  utterly  hopeless  without  a  re- 
liance upon  some  better  evidence  of  a  trust  than  she  had 
until  then  been  able  to  produce,  the  obligations  upon  the 
fiEU^e  of  the  paper,  and  the  fact  that  its  genuineness  has  been 
very  seriously  questioned,  all  these  circumstances  produce  a 
very  unfavorable  impression  against  the  complainant's  ease. 
If  this  paper  is  genuine,  does  it  help  the  complain- 
ant? By  her  bill,  she  claims  the  execution  of  a  re- 
sulting trust.  She  has  failed  to  prove  the  fects  from 
which  she  alleges  the  trust  results.  This  paper  is  admis- 
sible as  evidence  for  no  other  purpose  than  to  prove  the 
trust  set  out  in  the  bill.  If  it  proves  the  fects  from  which 
that  trust  results,  it  may  be  competent  for  such  purpose. 
The  counsel  of  the  complainant  admitted  that  the  paper 
did  not  establish  the  trust  alleged  in  the  bill,  but  con- 
tended that  it  did  prove  the  fact  that  Farnham  held  the 
property  in  trust  for  Amelia  Andrews,  and,  therefore,  the 
court  ought  to  establish  such  trust.  A  complidnant  can* 
not  make  one  case  by  his  bill,  and,  having  failed  to  prove 
it,  abandon  it,  and  recover  upon  a  different  one  esta- 
blished by  the  evidence.  The  rule  is  not  a  technical  one. 
Without  it  the  pleadings  are  useless.  The  propriety  of  it 
is  manifest  in  this  case.  If  this  declaration  of  trust  had 
been  made  the  foundation  of  the  suit,  the  issue  between 
the  parties  would  have  been  entirely  diflferent  from  that 
made  by  their  pleadings.  This  paper  is  a  naked  declara* 
tion  of  trust.  If  the  complainant  relied  upon  it,  the  de* 
fendant  should  have  had  the  opportunity  of  making  an 
issue  upon  that  paper.  This  has  been  denied  him.  The 
trust  upon  which  the  complainant  relied  in  her  bill  waa 
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one  which,  if  established,  the  court  would  have  executed. 
Having  fiailed  to  establish  that  trust,  she  cannot  resort  to 
another.  I  think  it  unnecessaiy  to  examine  the  question, 
whether  the  signature  of  Hiram  Famham  to  the  paper  in 
question  is  genuine  ?  It  is  worthy  of  remark,  in  connec- 
tion with  this  question,  that  the  complainant  had  two  op- 
portunities, in  her  bill  and  in  her  answer  to  the  cross-biU, 
to  aflirm  under  oath  her  belief  in  the  genuineness  of  that 
paper.  Her  omission  to  do  so,  to  say  the  the  least  of  it, 
looks  suspicious.  I  am  of  opinion  that,  even  with  the  aid 
of  that  paper,  the  complainant  has  failed  to  prove  her  case. 
There  is  still  another  aspect  of  the  case  unfavorable  to  the 
complainant's  claim.  The  paper  produced  states  that  the 
trust  is  a  secret  conjGidential  trust,  and  the  evidence  shows 
that  it  was  for  years  kept  a  family  secret,  if  it  ever  existed. 
Famham  lived  upon  the  fiirm,  worked  it,  improved  it, 
and  used  it  as  his  own.  He  was  the  reputed  absolute 
owner  of  it  among  his  neighbors,  and  Philo  Andrews  or 
his  wife  never  interfered  with  his  claim  as  owner.  The 
bill  alleges  that  the  property  was  conveyed  for  the  purpose 
of  keeping  the  same  free  from  all  claim  or  charge  of  her 
husband,  and  it  shows  that  the  property  stood  in  the  name 
of  several  different  individuals  in  the  course  of  a  few 
years.  Why  the  trust  was  to  be  secret,  and  why  it  was 
concealed,  is  not  attempted  to  be  explained.  It  is  shown 
that,  in  less  than  three  months  after  the  deed  to  Farnham, 
a  judgment  was  recorded  in  the  Essex  Pleas  agaiust  Philo 
Andrews  for  upwards  of  four  hundred  dollars,  and  re- 
mains still  unsatisfied.  It  is  very  clear,  from  the  whole 
evidence,  that  unless  the  fiinn  was  conveyed  to  Fam- 
ham bona  JidCy  as  he  states  in  his  answer,  the  conveyance 
was  a  fraudulent  one,  and  was  made  for  the  puq^ose  of 
defrauding  the  creditors  of  Philo  Andrews.  The  original 
bill  is  dismissed  with  costs.  The  complainant  in  the 
cross-bill  is  entitled  to  a  reference  to  a  master,  to  take  an 
account  of  what  is  due  on  his  mortgage,  to  a  decree  of 
foreclosure  and  sale  of  the  mortgaged  premises. 
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Aaron  S.  Farley  and  others  vs.  Henry  Woodburn  and 

others, 

*A  testator  at  his  death  left  a  widow,  since  deceased,  and  three  minor  cbildreo. 
His  widow  took  a  life  estate  only  in  the  land  and  premises  under  bis  wilL 
Some  years  after  the  death  of  testator,  his  widow  conveyed  the  premuea  in 
question  to  a  trustee,  in  trust  for  the  benefit  of  her  minor  children,  with 
power  to  dispose  of  and  convey  the  same  to  the  best  advantage.  The  tma* 
tee  sold  the  premises,  and  the  possession  of  the  premises  had  since  followed 
his  conveyance.  The  court  refused  to  enjoin  the  minor  children  from  proae- 
riitiug  an  action  of  ejectment,  or  to  order  them  to  execute  conveyances  or 
releases,  as  there  was  no  evidence  that  they,  after  arriving  at  age,  had  as- 
sented to  the  sale,  or  received  any  cousideratiou  for  it. 

The  trustee  who  had  given  a  warranty  deed  for  the  laud,  and  remained  liable 
upon  it,  was  excluded  as  a  witness  on  account  of  interest. 


G.  A.  AUeUj  for  complainant. 
A.  Wiiris,  for  defendant. 

The  Chancellor,  Tlie  will  of  Henry  Woodburn  is  not 
set  out  at  length  in  the  bill,  nor  has  it  been  made  an  ex- 
hibit in  the  cause  by  any  of  the  parties.  The  complain- 
ants, however,  admit  that,  by  the  will,  Sarah  Woodburn, 
the  widow  of  Henry  Woodburn,  took  only  a  life  estate  in 
the  land  and  premises.  This  is  undoubtedly  so,  if  the 
clause  of  the  will  given  in  the  bill  is  the  only  part  of  the 
will  bearing  upon  that  question.  Henry  AVoodbum,  at 
his  death,  left  a  widow,  since  deceased,  and  three  children, 
Henry,  aged  six  years,  Catharine,  aged  four  years,  and 
Jacob,  aged  six  months,  which  children,  with  Tunis  Case, 
the  husband  of  Catharine,  are  the  defendants  in  this  suit 

Some  years  after  the  death  of  the  testator,  his  widow, 
Sarah  Woodburn,  conveyed  the  premises  in  question  to 
one  Jacob  C,  Apgar,  in  trust  for  the  benefit  of  her  minor 
children,  with  power  to  dispose  of  and  convey  the  same 
to  the  best  advantage.  On  the  first  of  April,  1831,  Jacob 
C.  Apgar  sold  and  conveyed  the  premises  to  Minard  Far- 
ley, for  the  sum  of  9200.   The  possession  of  the  premises 
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has  Bince  followed  this  conveyance.  After  arriving  at  age, 
Catharine  and  Jacob  conveyed  their  interest  in  the  land  to 
their  brother,  Henry  Woodbum.  The  bill  alleges  that, 
after  the  defendants  came  of  age,  Jacob  C.  Apgar  paid 
them  the  consideration  money  he  had  received  for  the  land, 
and  that  they  accepted  the  same  in  payment.  Henry 
Woodbum  commenced  an  action  of  ejectment,  and  the 
complainants,  who  are  the  heirs  at  law  of  Minard  Farley, 
filed  this  bill  to  enjoin  Henry  Woodbum  from  further 
prosecuting  his  suit  The  bill  prays  that  the  defendants 
may  be  decreed  to  execute  to  the  complainants  good  and 
sufficient  releases  and  conveyances  for  the  said  land  and 
premises,  or,  if  more  equitable,  that  they  be  decreed  to 
refund  and  return  to  the  complainants  the  several  sums 
of  money  each  has  received  in  payment  for  the  land.  In 
considering  the  case,  the  testimony  of  Jacob  C.  Apgar 
must  be  laid  out  of  view.  He  is  not  a  competent  witness. 
He  gave  to  Farley  a  warranty  deed  for  the  land.  He  is 
liable  upon  that  warranty,  and  must  be  excluded  as  a  wit- 
ness on  account  of  interest. 

As  to  Catharine  and  Jacob,  there  is  no  evidence  that 
they,  or  either  of  them,  after  arriving  at  age,  in  any  way 
assented  to  the  sale  of  the  land,  or  received  any  considera- 
tion for  it  There  is  not  the  slightest  ground  for  the 
court's  interfering  with  their  interest  in  the  land  or  making 
a  decree  against  them. 

As  to  William,  he  admits,  in  his  answer,  that  several 
years  after  he  was  of  age,  in  settlement  of  accounts  be- 
tween himself  and  Apgar,  Apgar  gave  him  a  note  of  hand 
for  9205,  and  that  when  he  handed  him  the  note,  said  to 
him,  that  this  note  included  his  share  of  the  land.  He 
says  that  no  explanation  was  made  to  him  as  to  the  sale, 
or  its  terms ;  and  that,  at  that  or  any  other  time,  Apgar 
did  not  give  any  further  explanation  upon  the  subject.  A 
balance  on  this  note,  more  than  equal  to  what  William 
Washburn  was  entitled  to  for  his  interest  in  the  land, 
still  remains  onpud.    Apgar  is  insolvent 

Vol,  il  i 
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The  evideace  mmkes  no  stronger  cise  against  Willkm 
than  this  admission  in  his  answer.  The  dedaraticHis  he 
16  proved  to  have  made  amount  to  no  mote.  The  case,  as 
it  is  made  by  the  bill,  is  not  a  strong  one,  and  the  proo& 
taken,  fitdl  very  fiir  short  of  sustaining  the  ImIL 

The  biU  must  be  dismissed  with  costs. 


Thbockmobton  Obert  r^.  Peter  6.  Obset  and  others. 

A  oomplaiiMot  may  haTe  puthioa  and  ao  aoooont  bj  the  wuae  bilL 

AltboQgfa  an  ejectment  aait  doet  not  eondode  the  partiea  from  further  lureiti 
gation,  thk  ooort  will  look  at  the  qnealioni  which  were  leallj  faifolved  in 
that  imt;  and  if  the  legal  qoeftkm  aa  to  the  title,  which  ia  raiaad  hgr  the 
bill,  was  decided  by  the  coort  of  law,  and  the  partj  had  bj  the  jadgment 
and  proceM  of  the  court  been  pat  in  poatcwioa,  thit  court  cannot  reqntre 
better  proof  of  legal  title. 

On  a  bill  for  partition,  if  the  title  it  denied,  and  there  are  aerioot  dooblB  raiMd. 
the  ooart  will  not  order  the  oommiMion :  nor  will  it  disnuM  the  bill,  bat  will 
retain  the  bill,  and  afiurd  the  complainant  an  opportnnitj  to  eatabliah  hb 
title  at  law. 

Thia  coart  b  not  the  proper  tribaaal  to  tiy  the  legal  title  to  land,  bat  it  ia  iu 
peculiar  province  to  determine  qnestiona  of  fraod,  and  to  aet  aaida  firandn- 
lent  oonTejancea  interpoted  to  defeat  the  legal  title. 

The  fiict,  that  a  parchaaer  at  an  administrator's  n)e  was  a  man  of  no  means, 
that  on  the  same  day  the  administrator  conreyod  the  property  to  hin^  he 
reoonveyed  it  to  the  administrator,  is  saflSdent  proof^  withoat  any  explaao- 
tion  of  the  transaction,  that  the  parcbase  was  made  for  the  benefit  of  the 
administrator. 

The  deed  in  sach  cases  is  Toidable. 

See  8eea  v.  OambU  and  wife,  1  Sicek,  335,  and  Uulford  v.  Bowttu.    A.  797. 


H.  V.  SpeeTj  for  complainant 

C  S.  ScoU  and  J.  W.  Scotiy  for  defendants. 

The  Chancellor.  The  object  of  the  bill  is  for  parti- 
tion. It  alleges,  also,  that  some  of  the  defendants  have 
been  in  possession  for  a  number  of  years,  and  prays  an 
account    It  is  objected  that  the  bill  is  incongruous,  and 
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that  a  complainant  cannot  have  paftition  and  an  account 
by  tiie  same  bill.  I  can  see  no  objection  to  the  bill  for 
the  reason  alleged.  There  are  numerous  authorities  for 
it.  I  do  not  know  that  the  matter  was  ever  questioned. 
In  Tuckfield  et  ux.  v.  BuJler  and  son,  1  Dickens  241,  the  bill 
alleged  that  BuUer  the  elder  had  got  into  possession  of 
the  estate,  and  cut  down  timber ;  the  bill,  besides  pray- 
ing partition,  prayed  an  account,  &c.  In  Wills  v.  Sladej 
6  Ves.  488,  the  decree  was  made  for  an  account,  and  a 
commission  for  partition  between  the  plaintiffs  and  de- 
fendants, according  to  the  prayer  of  the  bill.  In  Turner 
V.  Morgan^  8  Ves.  143,  the  bill  was  for  partition  and  ac- 
count. A  question  arose  as  to  the  mode  of  taking  the 
account,  but  no  doubt  was  expressed  as  to  the  propriety 
of  the  bill.  It  seems  to  be  in  conformity  to  precedents. 
Also  Agar  v.  Fairfax,  17  Vts.  533.  The  complainant 
may  properly  include  in  his  bill  an  account  for  rent,  for 
timber  cut,  and  for  improvements.  It  has  always  been 
the  practice,  and  I  know  of  no  authority  or  good  reason 
to  the  contrary. 

The  only  serious  question  involved  is,  as  to  the  title  of 
the  respective  parties.  The  defendants  insist  that  the 
complainant  has  no  title.  Peter  G.  Obert  disclaims,  by 
hiB  answer,  any  interest.  William  Simpson  claims  title  to 
the  whole  property.  The  other  parties  to  the  suit  have 
not  answered. 

As  to  the  complainant's  title  to  the  one-twentieth,  which 
he  claims  by  descent  from  his  grandfather,  I  think  it  is 
very  clear.  It  has  been  tried  at  law,  and  the  character 
and  result  of  the  trial  is  satisfactory  as  to  the  title.  It  is 
true  it  was  an  ejectment  suit,  which  does  not  conclude 
the  parties  from  further  investigation.  But  this  court  will 
look  at  the  questions  which  were  really  involved  in  that 
stdt ;  and  if  the  legal  question  as  to  the  title,  which  is 
raked  on  this  bill,  was  decided  by  the  court  of  law,  and 
HUMB  especially  if  the  party  was,  by  the  judgment  and 
piooiB6S  of  the  court,  put  in  possession  under  his  titles 
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what  better  proof  of  legal  title  ought  this  court  to  reqmire? 
If  the  title  is  denied,  and  there  are  serious  doubts  raised^ 
the  court  will  not  order  the  commission,  nor  wiU  it  dis- 
miss  the  bill ;  but  will  retain  the  bill,  and  afford  the  com- 
plainant an  opportunity  to  establish  his  tiUe  at  law. 

Thus,  on  a  bill  for  writings  and  a  partition,  the  defendant 
insisted  that  the  plaintiff  had  no  title,  and  that  there  was 
an  entail  subsisting.  The  court  gave  plaintiff  a  year  to 
try  his  title,  and  in  ejectment  he  got  a  verdict.  The  cause 
came  on  upon  the  equity  reserved,  and  the  defendant  in- 
sisted lie  ought  not  to  be  bound  by  one  trial  in  a  matter 
of  right  of  inheritance,  sed  non  allocatur  being  a  decree 
only  for  partition.  Tlie  reporter  adds,  tamen  qaere  [BKynan 
v.  Brown,  2  Vem.  232).  But  in  this  case  I  have  no  doubt 
as  to  the  propriety  of  considering  the  trial  at  law  satisfac- 
tory and  conclusive.  The  title  set  up  by  the  plaintiff  was 
not  Cjuestioned.  It  was  the  same  title  alleged  in  his  bill. 
He  claims  under  George  Obert,  as  one  of  his  heirs  at  law. 
The  adverse  title  is  under  the  administrator  of  George 
Obert,  deceased,  who  sold  the  land  by  virtue  of  an  order 
of  the  Orphans  Court.  The  only  question  in  the  eject- 
ment was  as  to  the  validity  of  the  title  under  the  admiii- 
istrator's  deed.  The  court  decided,  that  if  the  purchase 
was  made  by  the  administrator,  per  inierpositam  personaviy 
it  was  invalid.  The  question  of  fact,  viz.  whether  the 
purchase  was  made  in  fact  for  the  administrator,  though 
in  the  name  of  another,  was  submitted  to  the  jury.  The 
jury  found  in  the  affirmative,  and  judgment  was  rendered 
for  the  plaintiff.  He  was  put  in  possession,  and  then  filed 
his  bill.  His  possession  under  that  judgment  has  never 
been  disturbed.  It  would  be  oppressive  to  compel  the 
complainant  to  litigate  further  as  to  this  one-twentieth. 

But  the  complainant  claims  title  to  five-twentieths  more 
under  the  same  title,  but  not  as  the  heir  at  law  of  George 
Obert,  deceased.  He  claims  as  purchaser  under  other 
heirs.  Simpson  claims  the  whole  premises  under  the  ad- 
ministrator's deed.    The  complainant  insists  tha^  having 
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been  put  in  possession  of  the  one-twentieth,  and  being 
entitled  at  the  time  to  six-twentieths  under  the  same  title, 
he  then  became  legally  seized  according  to  his  title  and 
the  extent  of  his  interest.  By  his  bill,  he  alleges  he  was 
put  in  possession  of  one-twentieth,  and  does  not  allege 
that  he  has  enjoyed  an  actual  possession  of  any  greater 
interest.  But  it  is  not  necessary  to  determine,  for  the 
purposes  of  this  suit,  what  legal  protection  was  afforded 
to  any  additional  interest  the  complainant  might  have  had 
in  the  premises  by  his  possession  of  one-twentieth  under 
the  ejectment  suit. 

All  parties  who  have  any  interest  in  the  partition,  claim 
titie  under  George  Obert.  The  complainant  purchased 
five-twentieths  under  George  Obert's  heirs.  The  validity 
of  this  titie  is  not  controverted.  Simpson  claims  title  to 
the  whole  premises,  and  the  foundation  of  his  title  is  the 
administrator's  deed.  The  complainant  alleges  that  this 
deed  is  fraudulent,  because  there  was  actual  iraud,  and  for 
the  reason  that  while  the  property  was  struck  off,  and  the 
conveyance  made  to  David  Smith,  the  administrator  was 
the  real  purchaser,  and  the  purchase  was  for  his  benefit. 

Can  the  court  determine  this  question  in  this  suit  ?  and 
if  it  can,  how  does  the  administrator's  deed  affect  the  com- 
plainant's titie,  and  what  are  the  equities  of  the  parties  ? 

It  is  true  this  is  not  the  proper  tribunal  to  try  the  legal 
titie  to  land ;  and  although  the  court  has  jurisdiction  for 
the  purpose  of  partition,  if  the  kgal  title  is  drawn  in  ques- 
tion, the  court  will  not  determine  it.  But  the  court  has 
jurisdiction,  and  it  is  its  peculiar  province  to  determine 
questions  of  fraud,  and  to  set  aside  fraudulent  conveyances 
interposed  to  defeat  the  legal  title.  The  only  question 
involved  here  is,  as  to  whether  the  administrator  was  the 
real  purchaser  at  the  sale.  That  question  determined, 
the  law  is  plain,  and  it  requires  no  interposition  of  a  court 
of  law  to  make  its  proper  application  or  to  determine  its 
effect  upon  the  deed.  If  the  fact  is  clearly  established  by 
the  evidence,  the  court  will  determine  the  tsdstj  or  in  case 
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of  difficulty,  may  refer  the  question  to  the  proper  tribu- 
nal for  the  purpose.  This  is  a  very  different  question 
from  one  where  the  legal  construction  of  a  deed  or  of  a 
will  is  involved.  In  Coxe  and  others  v.  Smith  and  other 8 j  4 
J.  C.  B.  271,  which  was  a  bill  for  partition,  the  Chancel- 
lor says,  when  the  question  arises  upon  an  equitable  title 
set  up  on  the  part  of  the  defendants,  this  court  must  de- 
cide the  title,  for  equitable  titles  belong  peculiarly  to  this 
couii:,  and  the  parties  cannot  be  sent  to  law.  The  com- 
plainant does  not  deny  the  authority  of  the  court  to  order 
the  sale,  or  the  right  of  the  administrator  to  make  sale 
and  convey  the  land  under  the  order ;  but  he  alleges  that 
the  deed  is  fraudulent,  and  cannot  prevail  against  his  legal 
title.  There  can  be  no  doubt  that  the  heir  at  law  may  file 
his  bill  in  this  court  to  set  aside  an  administrator's  deed 
under  such  circumstances.  This  is  the  proper  tribunal  for 
such  an  investigation.  There  certainly  can  be  no  objec- 
tion, then,  to  the  court's  trying  the  question  of  fraud,  be- 
cause it  is  involved  in  a  suit  the  object  of  which  is  par- 
tition. K  it  is  a  question  of  title  which  this  court  may 
try,  it  can  determine  it  as  well  in  this  suit  as  in  any  other. 
It  is  not  the  fact,  that  the  question  of  title  arises  in  a  suit 
for  partition  merely,  that  deprives  the  court  of  jurisdiction. 
The  question  is,  is  it  a  legal  title,  which  exclusively  be- 
longs to  a  legal  tribunal  ? 

How  does  the  complainant's  case  then  stand  affected  by 
the  administrator's  deed  ?  The  bill  alleges  that  the  order 
of  the  Orphans  Court  was  procured  by  fraud ;  that  it  was 
procured  upon  a  fia.lse  representation  made  by  the  ad- 
ministrator as  to  the  decedent's  debts.  If  it  was  proper 
for  the  court  to  inquire  into  the  fraud  as  to  the  order  be- 
tween these  parties,  the  evidence  is  not  satisfactory  to 
sustain  the  charge  of  fraud  in  this  respect.  It  is  insisted, 
also,  that  the  sale  was  fraudulent,  and  that  the  deed  is 
void,  not  simply  on  the  ground  that  the  administrator 
was  seller  and  buyer,  but  because,  through  the  manage- 
ment of  the  administrator,  the  property  sold  at  a  price 
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much  below  its  value.  There  was  much  testimonj  taken 
on  this  point  There  was  no  evidence  as  to  what  took 
place  at  the  sale,  or  as  to  how  it  was  conducted.  There 
is  evidence  to  excite  a  strong  suspicion  that  the  adminis- 
trator did  not  act  bona  fide  in  conducting  the  sale ;  but  a 
very  large  portion  of  the  testimony  was  wholly  illegal ; 
and  laying  out  of  view  this  evidence,  the  proof  is  not 
satis&ctory  as  to  any  positive  fraud  on  the  part  of  the  ad- 
ministrator. 

Was  he  the  real  purchaser  at  the  sale  ?  The  property 
was  struck  off  to  David  Smith,  for  the  sum  of  3500.    The 
&ct,  that  he  was  a  man  of  no  means,  and  that  on  the  same 
day  the  administrator  conveyed  the  property  to  Smith,  he 
reconveved  it  to  Peter  G.  Obert,  who  was  the  administra- 
tor,  is  sufficient  proof,  without  any  explanation  of  the 
transaction,  that  the  purchase  was  made  through  Smith 
for  the  benefit  of  Obert.    There  is  other  evidence  to  cor- 
roborate this.    That  deed  cannot  stand,  then,  against  the 
title  of  the  complainant.    But  the  deed  is  not  absolutely 
null  and  void.   It  is  a  matter  of  right,  however,  in  the 
complainant,  and  not  of  discretion  in  the  court,  to  have 
the  deed  removed  out  of  his  way,  and  set  aside.    I  will 
not  refer  to  the  authorities  on  this  point,  as  I  have  had 
occasion  lately  to  refer  to  and  examine  them  in  the  case 
of  Scoii  v.  Gamble  and  vnfej  1  Stock,  235.  They  were,  also, 
lately  examined  by  the  Court  of  Errors  and  Appeals,  in 
the  case  of  Mvlford  v.  Bowen  and  others,  1  Stock.  797,  and 
the  principle  was  fully  sustained  by  that  court.  In  setting 
aside  such  a  deed,  this  court  will  do  it  on  equitable  terms. 
There  is  no  difficulty  in  adjusting  the  equities,  if  any  ex- 
ist, in  a  case  like  this.    In  the  case  of  Michoud  ei  al.  v. 
Harris  et  a/.,  4  How.  563,  it  was  part  of  the  directions  to 
the  master,  where  a  similar  deed  was  set  aside,  to  make 
partition  of  the  lands,  if  necessary  for  the  purpose  of 
settling  the  equitable  rights  of  the  parties. 

The  consideration  money  paid  by  Peter  G.  Obert  was 
1500.    This  money  was  appropriated  to  pay  off  the  debts 
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of  the  estate  which  were  liens  upon  the  laad.    It  is  eqoi- 
table,  therefore,  that  the  land  should  pay  this  amount 

But  Peter  G.  Obert  has  no  interest  in  this  partition. 
The  title  under  the  administrator's  deed  is  now  in  Wil- 
liam Simpson,  and  the  equities  are  to  be  adjusted  with 
him.  It  is  insisted  that  the  conveyance  to  him  was  fraud- 
ulent, and  made  to  defeat  the  creditors  of  Peter  G.  Obert, 
and  that  he  purchased  with  full  knowledge  of  the  de- 
fendants* title  and  of  the  defect  in  the  title  of  Peter  G. 
Obert  These  questions  are  not  in  issue  by  the  plead- 
ings. The  bill  merely  alleges  that  William  Simpson 
claims,  or  did  claim,  some  portion  of,  or  interest  in  the 
premises,  and  "  leaves  him  to  mal^  out  by  proof  to  the 
satisfaction  of  the  court,  in  the  mode  that  may  be  desig- 
nated therefor,  in  case  the  same  becomes  necessary." 
Simpson  discovers  his  title  by  his  answer,  and  affinns 
that  he  is  a  bona  fide  purchaser  for  a  valuable  considera- 
tion without  notice.  If  the  complainant  desired  to  im- 
peach his  title  for  fraud,  he  should  have  made  the  proper 
allegations  by  his  bill ;  or,  after  his  title  was  discovered, 
should  have  amended  his  bill  for  that  purpose.  The  6ona 
fides  of  Simpson's  title  is  not  put  in  issue.  He  was  not 
bound  to  rebut  any  evidence  upon  a  question  not  in  issue 
by  the  pleadings.  What  equitable  claim,  then,  can  he 
make  upon  the  land  before  a  partition  is  decreed  ?  He 
does  not  state  in  his  answer  what  consideration  he  paid 
for  the  land,  nor  does  the  evidence  show  he  paid  any- 
thing, except  the  payment  he  made  to  the  sheriff,  which 
I  shall  notice.  I  think  the  evidence  is  satisfactory  that  he 
did  not  pay  anything  to  Peter  G.  Obert.  Although  the 
conveyance  to  him  was  a  voluntary  conveyance,  it  is  good 
as  between  the  parties  to  it.  But  if  the  complainant's 
title,  which  he  obtained  through  Peter  G.  Obert,  cost  him 
nothing,  he  can  claim  nothing  for  its  redemption.  He  did, 
however,  make  a  payment  on  the  land.  Peter  G.  Obert 
mortgaged  the  premises  for  $500.  This  mortgage  was 
fbrech^dy  and  Simpson  purchased  in  the  property  «t  tilie 
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sheriff's  sale.  Thus  Peter  G.  Obert  raised  out  of  the  land 
the  money  to  indemnify  him  for  the  payment  he  had  made 
of  the  debts  of  the  intestate.  William  Simpson,  having 
paid  this  mortgage  debt,  it  is  equitable  he  should  be  in- 
demnified. But  he  must  account  for  the  rents  and  profits 
of  the  premises  during  the  time  he  has  occupied  them. 

It  remuns  to  decide  between  whom  this  partition  is  to 
be  made.  The  complainant  is  entitled  to  six-twentieths. 
As  to  one-twentieth,  he  is  to  receive  it  without  any  abate- 
ment, is  entitled  to  one-twentieth  of  the  rents  and  profits, 
to  be  charged  to  Simpson.  Of  this  part  he  is  in  possession 
under  a  judgment  at  law.  The  administrator's  deed,  as  to 
that  portion,  having  been  set  aside  by  a  court  of  law,  this 
court  is  not  called  upon  to  remove  the  deed  out  of  the 
complainant's  way  to  entitle  him  to  a  partition  as  to  this 
one-twentieth.  Of  course  the  court  can  impose  no  terms 
upon  him  as  to  that.  Upon  the  other  portions  of  his  in- 
terest, it  is  right  that  equitable  terms  should  be  imposed, 
because,  in  order  to  grant  the  partition,  the  court  is  called 
upon,  in  the  exercise  of  its  equitable  powers,  to  remove 
a  deed  which  is  an  obstacle  in  the  way  of  granting  the  ob- 
ject of  the  bill. 

There  are  other  defendants  in  this  suit,  Peter  G.  Obert, 
George  Obert,  Samuel  Magie  and  Nancy  his  wife,  and 
Stephen  Verity  and  Susan  his  wife.  Peter  G.  Obert  dis- 
claims all  interest  in  the  partition ;  whatever  interest  he 
had  has  been  conveyed  to  "William  Simpson.  George 
Obert  is  one  of  the  heirs  at  law  of  George  Obert,  deceased, 
under  whom  all  parties  claim.  He  has  no  interest  in  the 
partition,  unless  the  administrator's  deed  is  removed  out 
of  his  way.  That  deed  is  not  a  nullity  and  absolutely 
void-  George  Obert  may  avoid  it,  but  until  he  does  so 
the  deed  is  valid,  and  conveys  the  interest  it  purports.  A 
stranger  cannot  avoid  the  deed.  The  complainant  may 
avoid  it  as  it  affects  him,  but  he  cannot  interfere  with  it 
as  between  other  parties.  Nor,  because  the  deed  is  avoided 
and  set  iaside  as  to  six-twentieths,  does  it  follow  that  the 
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decree  which  affects  that,  interferes  in  any  way  as  to  the 
relative  rights  of  other  parties  under  the  deed  as  to  the 
remaining  fourteen-twentieths.  Qeorge  Obert  has  never 
avoided  the  administrator's  deed.  He  has  not  appeared 
in  this  suit,  and  asks  no  aid  of  the  court  on  his  behal£ 
The  court  will  not  volunteer  in  this  matter.  It  may  be 
that  George  Obert  is  willing  to  have  the  deed  stand.  He 
may  consider  it  his  pecuniary  interest  not  to  interfere 
with  the  deed,  and  be  unwilling  to  submit  to  the  equita* 
ble  terms  imposed  by  the  court  in  decreeing  its  avoid- 
ance, or  other  considerations  may  influence  him.  He  msy 
be  unwilling  to  interfere  with  his  brother  in  a  matter 
which  he  may  consider  merely  technical  in  its  character. 
As  between  George  Obert  and  William  Simpson,  Simp- 
son's title  must  stand.  Samuel  Magie  and  Nancy  his  wife, 
the  bill  alleges,  are  entitled  to  one-twentieth  through 
Nancy,  as  one  of  the  children  and  heirs  at  law  of  Qeorge 
Obert,  deceased ;  and  Stephen  Verity  and  Susan  his  wife 
claim  one-twentieth  through  Susan,  as  one  of  the  children 
and  heirs  at  law.  These  interests  stand  precisely  on  a 
footing  with  that  of  George  Obert's.  The  administrator's 
deed  has  never  been  interfered  with,  and  the  parties  do 
not  now  ask  the  interference  of  the  court 

There  is  no  one,  then,  interested  in  the  partition,  ex- 
cept  the  complainant  and  William  Simpson.  As  to  the 
other  parties,  the  bill  must  be  dismissed. 

William  Simpson  sets  up  in  his  answer,  as  a  bar  to  the 
complainant's  title,  the  statute  of  limitations.  As  to  two- 
twentieths,  the  statute  can  have  no  application,  on  ao- 
count  of  the  nonage  of  the  parties.  As  to  the  other  one- 
fifth,  or  four-twentieths,  Nancy,  under  whom  the  com- 
plainant holds,  was  of  age  at  the  time  of  the  administra- 
tor's deed.  But  I  do  not  think  the  statute  should  be  ap- 
plied. Although  courts  of  equity  generally  adopt  the 
statute  of  limitations,  yet  within  what  time  a  constructive 
fraud  will  be  barred,  must  depend  upon  the  circnmiitmcefl 
of  the  case,  and  these  are  examinable.  Mtehaud  etixLr. 
Oirod  et  al.j  4  Haw.  508. 
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There  is  some  difficulty,  as  to  the  bonndaries  of  the 
land,  which  must  be  settled  by  the  master.  There  mtist 
be  a  reference  for  this  purpose,  and  for  an  aceonnt,  di- 
recting the  master  to  allow  William  Simpson  the  sum  of 
four  hundred  and  ninety-five  dollars,  with  interest  from 
the  time  of  its  payment  to  the  sheriff,  and  chai^^g  five- 
twentieths  of  the  six-twentieths  owned  by  the  complain- 
ant with  their  proportional  part,  and  charging  William 
Simpson  with  the  rents  and  profits  during  the  time  of  his 
possession  of  nineteen-twentieths,  and  crediting  five- 
twentieths  of  comphdnant's  interest  with  its  proportion. 
Simpson  claims  nothing  for  improvements.  Upon  coming 
in  of  the  master's  report,  the  court  will  settle  the  terms 
upon  which  the  decree  will  be  made. 


James  T.  Speer  vs.  William  Whitfield,  Abraham  J. 

Jeroloman,  and  others. 

Parol  evidence  is  not  admissible  to  explain  a  written  agreement,  when  there 

is  DO  ambtgnity  apparent  on  the  face  of  it 
If  the  mortgagee  purchases  the  morgaged  premises  aubject  to  the  mortgage^  he 
cannot  hold  the  land,  and  enforce  the  mortgage  debt  against  the  mortgagor. 
If  the  mortgagee  purchases  the  mortgaged  premises  upon  an  execution  at  law 
against  the  mortgagor,  in  favor  of  a  third  person,  he  purchases  sobject  to  the 
mortgage,  and  thereby  extinguishes  his  debt :  if  be  purchases  upon  an  exe- 
cotion  at  law  upon  a  judgment  for  his  mortgage  debt,  then  he  extinguishes 
his  debt  agaiast  the  mortgagor  to  the  amount  only  he  gives  for  the  land. 
A  mortgage  was  executed  to  William  Whitfield.    This  mortgage  is  absolute 
upon  the  face  of  it.    Bnt  it  was  executed  in  trust,  and  the  trust  is  declared 
in  an  instrument  of  writing  between  Abraham  J.  Jeroloman  and  the  mort- 
gagee. By  the  plain  construction  of  the  instrument,  it  secured,  first,  to  Wil- 
liam Whitfield,  John  Kennedy,  and  Abraham  V.  Speer,  such  sum  or  sums  of 
mooey  as  were  due  and  owing  to  them,  or  to  either  of  them,  from  Abraham 
J.  Jeroloman  at  the  time  of  ila  execution,  as  well  as  all  such  sums  of  money 
as  they  should  advance  on  account  of  any  judgments,  or  other  claim,  or 
debt,  then  existing  against  Jeroloman,  and  the  interest  accruing  thereon ; 
tid  seeond,  H  aeenres  to  John  8.  King,  William  H.  Brant,  Peter  Oooman, 
lod  MiBird  Ooonauit  the  serenl  amoonti  of  mooey  then  doe  and  owing  to 
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them,  or  either  of  them,  and  to  Joaeph  Badd,  the  mm  of  one  haodred  dolp 
lars.  Held,  the  debt  dae  Speer  at  the  time  of  the  ezecation  of  the  writiiig 
has  a  preference  over  any  advanoea  iubsequently  made  by  any  of  the  partiet 
to  the  instmrnent. 

A  judgment  creditor  may  aaaign  a  part  of  his  interest  in  a  judgment.  If  ha 
assigns  the  debt,  a  ooart  of  equity  will  secare  to  the  assignee  the  benefit  of 
the  jadgment.  Where  a  tmstee  pays  a  debt  which  is  a  prior  lien  on  the 
trust  fund,  and  which  it  is  necessary  to  pay  in  order  to  protect  the  fund,  hr 
the  benefit  of  the  trust,  the  trustee  is  entitled  to  be  reimbursed  oat  of  the 
trust  fund,  and  this  constitutes  a  first  lien  on  the  fund. 

Gase  stated  where  a  cross-bill  is  necessary. 


The  case  is  sufficiently  stated  in  the  opinion  of  the 
Chancellor. 

A.  CM.  Pennington^  for  complainant 
W.  K.  McDaruddj  for  defendant 

The  Chancellor.  As  to  the  mortgage  executed  by 
Abraham  J.  Jeroloman  and  others  to  John  Williams,  and 
by  Williams  assigned  to  the  complainant,  there  is  no  dis- 
pute, either  as  to  the  amount  due  upon  the  mortgage,  or 
of  its  being  a  valid  lien  upon  the  mortgaged  premises. 

The  first  question  in  controversy  between  the  parties 
grows  out  of  the  mortgage  executed  to  William  Whit- 
field. This  mortgage  is  absolute  upon  the  face  of  it  But 
it  was  executed  in  trust,  and  the  trust  is  declared  in  an 
instrument  of  writing  between  Abraham  J.  Jeroloman 
and  the  mortgagee.  Parol  evidence  was  taken  to  show  the 
intention  of  the  parties,  and  the  construction  they  put 
upon  the  writing.  The  evidence  is  altogether  inadmissi- 
ble. There  is  nothing  in  the  case  to  justify  the  court  in 
receiving  it.  There  is  no  ambiguity  in  the  instrument  it- 
self^ and  the  allegation  of  fraud  or  mistake  is  not  sustained 
by  any  proof.  The  writing  must  speak  for  itself,  and  must 
settle  the  rights  of  the  parties  who  have  any  interest  se- 
cured by  it  By  the  very  plain  construction  of  the  instra- 
ment|  it  secures,  first,  to  William  Whitfield,  John  Ken- 
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nedy,  and  Abraham  Y.  Bpeer  snch  sum  or  stims  of  money 
as  were  due  and  owing  to  them,  or  to  either  of  them,  from 
Abraham  J.  Jeroloman  at  the  time  of  its  execution,  as 
well  as  all  such  sums  of  money  as  tliey  should  advance 
0X1  account  of  any  judgments,  or  other  claim  or  debt 
then  existing  against  Jeroloman,  and  the  interest  accru- 
ing thereon;  and  second,  it  secures  to  John  8.  King,  Wil- 
liam H.  Brant,  Peter  Cooman,  and  Minard  Cooman,  the 
several  amounts  of  money  then  due  and  owing  to  them, 
or  either  of  them,  and  to  Joseph  Budd  the  sum  of  one 
hundred  dollars.  All  these  individuals  are  made  parties 
to  this  suit.  They  none  of  them  make  any  claim  to  the 
trust  fund.  It  is  admitted  that  these  claims  have  all  been 
extinguished,  except  those  of  the  complainant  and  of 
Abraham  V.  Speer  and  John  S.  King.  The  complainant 
alleges  that  the  claims  of  Speer  and  King  were  assigned 
to  him,  and,  as  assignee  of  their  respective  interests,  he 
claims  payment  out  of  the  trust  fund. 

The  bill  alleges,  that  all  the  debts  secured  by  the  mort- 
gage under  the  declaration  of  trust,  except  those  claimed 
by  the  complainant,  and  all  the  advances  made  under  it, 
if  any  were  made,  have  been  paid  off  and  satisfied  by 
Abraliam  J.  Jeroloman.  The  evidence  is  very  satisfactory 
that  the  trustee  has  never  been  paid  the  debt  secured  to 
him ;  that  all  the  claims  that  have  been  satisfied  were 
paid  by  the  trustee ;  and  that,  for  these  payments,  and  the 
farther  advances  made  by  him,  he  is  entitled  to  the  full 
amount  secured  by  the  mortgage,  subject  to  such  liens  as 
may  exist  upon  the  fund  for  the  debts  of  Speer  and  Bang. 
The  settlement  made  between  the  trustee  and  Jeroloman 
appears  to  have  been  a  bona  fide  one,  and  is  in  noway  im- 
peached. Jeroloman  admitted,  in  the  settlement,  that  the 
whole  amount  due  upon  the  mortgage  had  been  advanced 
by  the  trustee;  and  Jeroloman  does  not  now  question 
that  settlement  It  cannot  be  questioned  by  any  one  else, 
except  a  creditor  whose  rights  are  impaired  by  it. 

As  to  the  Speer  claim,  Whitfield  insists,  in  the  first 

Vol.  n.  k 
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place,  that  it  has  been  extingaished.  On  the  6th  of  Jaiiii- 
ary,  1844,  Abraham  V.  Speer  recovered  a  judgment  against 
Jeroloman  for  the  sum  of  about  9700.  It  is  admitted  that 
Speer's  debt  secured  by  the  mortgage  was  included  is 
that  judgment  An  execution  was  issued  upon  the  judg^ 
ment,  and  all  the  lands  embraced  in  the  mortgage,  t9» 
gether  with  considerable  other  real  estate,  were  sold^  and 
purchased  by  Speer,  for  about  $200.  For  the  land  em- 
braced in  the  Whitfield  mortgage,  he  gave  988.  Whitfield 
insists,  that  Speer  having  purchased  the  mortgaged  pre* 
mises,  thereby  extinguished  his  debt  It  is  true,  if  the 
mortgagee  purchases  the  mortgaged  premises  subject  to  thi 
mortgage^  he  cannot  hold  the  land,  and  enforce  the  pay- 
ment of  the  mortgage  debt  against  the  mortgagor ;  but 
he  may  hold  his  mortgage  to  protect  his  title.  If  he  piuv 
chase  the  mortgage  premises  on  an  execution  at  kw 
against  the  mortgagee  in  £a.vor  of  a  third  person,  he  pmv 
chases  subject  to  the  mortgage,  and  thereby  extinguishes 
his  debt  Or  if  he  purchases  the  mortgaged  premises  un* 
der  an  execution  upon  a  judgment  for  his  mortgage  debt| 
he  thereby  extinguishes  his  debt  to  the  amount  he  gave 
for  the  land. 

In  this  case,  Speer  sold  the  mortgaged  premises  to  sa- 
tisfy his  debt  secured  by  the  mortgage,  and  he  purchased 
t^em  for  988.  Had  the  premises  been  sold  for  this  debt 
alone,  Speer  would  be  obliged  to  give  a  credit  of  988 
upon  his  interest  in  the  mortgage ;  but,  as  his  judgment 
was  for  a  much  larger  sum  than  the  amount  of  his  interest 
in  the  mortgage,  the  988  must  be  credited  on  the  whole 
judgment  debt,  and  the  credit  upon  the  mortgage  must  be 
in  the  proportion  the  mortgage  debt  bears  to  the  judg- 
ment debt  I  name  the  sum  of  988.  This  may  not  be  the 
correct  amount   That  is  to  be  ascertained. 

Whitfield  further  objects  to  the  Speer  claim,  that  by 
the  true  construction  of  the  trust  writing,  Whitfield  was 
secured,  not  only  in  such  sums  of  money,  as  at  the  time 
of  its  execution  Jeroloman  actually  owed  him,  but  all 
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advances  he  might  thereafter  make  for  Jeroloman,  and 
that  the  advances  so  made  have  priority  over  Speer's  in- 
terest in  the  mortgage.  This  is  not  the  proper  constmc- 
tion  of  the  writing.  The  deht  -due  Speer  at  the  time  of 
the  execution  of  the  instmment  had  a  preference  over 
any  advances  that  were  subsequently  made  by  any  of  the 
parties  to  the  instrument 

Another  objection  is  made  to  the  complainant's  title  to 
Speer's  interest  in  the  mortgage.  The  complainant  claims 
that  interest  in  the  mortgage  under  an  assignment  exe- 
cuted to  him  by  Speer.  By  the  assignment,  Speer  assigns 
to  the  complainant  the  debt  due  him  from  Jeroloman,  se- 
cured to  him  by  the  mortgage,  and  which  was  embraced 
in  the  $700  judgment,  and  all  Speer's  interest  in  the 
mortgage  security,  and  also  certain  promissoiy  notes  which 
were  the  evidences  of  the  debt.  The  complainant  insists 
that  Speer,  having  obtained  a  judgment  for  the  debt, 
ought  to  have  made  an  assignment  of  the  judgment ;  and 
further,  that  a  part  of  the  judgment  debt  could  not  be 
separated  from  the  whole,  and  the  part  only  assigned.  The 
judgment  was  only  a  further  security  for  the  debt,  and 
did  not  affect  the  mortgage  security.  There  certainly  is 
no  difficulty  in  a  judgment  creditor's  assigning  a  part  of 
his  interest  in  a  judgment.  That  the  judgment  is  not 
qiecially  mentioned  in  the  assignment,  is  a  mere  techni- 
cal objection.  Whatever  the  complainant  receives  of  the 
Speer  claim  under  this  mortgage,  Jeroloman  will  be  enti- 
tled to  have  credited  on  the  judgment  It  is  a  bona  fide 
SBsignment  of  the  debt  due  Speer  under  the  mortgage 
and  of  the  mortgage  security.  Such  was  the  intention  of 
ihe  parties ;  and  this  court  will  carry  out  such  intention, 
and  will  not  permit  any  mere  technical  objection  to  de- 
feat it 

The  next  question  is,  as  to  the  debt  secured  John  S. 
Sng  under  the  mortgage.  I  do  not  think  there  is  any 
^flbmlty  as  to  the  complainant's  title  to  this  claim.  The 
evidence  of  the  debt  was  a  promissory  note,  which  the 
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complainant  now  holds.  Having  a  legal  claim  to  the  debt 
in  equity,  he  is  entitled  to  the  benefit  of  the  security. 
The  attempt  to  impeach  the  transfer  of  the  note  was  not 
successful.  But  in  the  question,  as  to  who  is  entitled  to 
the  proceeds  of  this  claim,  Whitfield  is  not  interested, 
except  as  trustee.  The  Xing  debt  is  secured  by  the  mort- 
gage. It  has  never  been  paid.  Its  lien,  therefore,  upon 
the  mortgage  fund  is  still  subsisting.  The  only  serious 
difficulty  is,  as  to  priority  between  this  debt  and  the  ad- 
vances which  Whitfield  made  subsequent  to  the  execution 
of  the  trust  writing.  We  cannot  speculate  as  to  the  in- 
tention of  the  parties.  The  language  of  the  instrument 
will,  I  think,  bear  but  one  interpretation.  The  debts  of 
^Vliitfield,  Kennedy,  and  Speer,  then  due,  and  any  ad- 
vances they  should  make  on  account  of  any  judgment,  or 
other  claim,  or  debt,  then  existing  against  Jeroloman, 
were  first  secured,  and  then  the  King  and  other  debts 
particularly  mentioned.  Whitfield  then  is  to  be  paid  any 
debt  due  him  from  Jeroloman  at  the  time  the  mortgage 
was  executed,  as  well  as  any  advances  he  has  made  since 
on  account  of  any  judgment,  claim,  or  debt,  then  exist- 
ing against  Jeroloman;  and  these  advances,  having  been 
made  according  to  the  terms  of  the  instrument,  have  a 
preference  in  payment  over  the  King  debt. 

Independent  of  these  several  matters,  there  are  some 
payments  which  were  made  by  Whitfield,  as  trustee,  for 
the  purpose  of  protecting  the  trust  fund,  for  which  he  is 
entitled  to  be  reimbursed,  and  for  which  the  trust  fund  is 
first  liable.  He  paid  9^0  on  the  complainant's  mortgage, 
which  has  priority  over  the  trust  mortgage.  It  being  a 
prior  lien,  the  trust  fund  was  subject  to  it,  and  the  com- 
plainant, having  paid  the  money  for  the  relief  of  the 
fund,  must  be  repaid.  The  trust  mortgage  was  also  sub- 
ject to  a  judgment  of  some  two  or  three  hundred  dollars. 
The  complainant  relieved  the  fund  from  this  encum- 
brance. For  this  amount,  likewise,  he  is  to  be  indemm* 
fied. 
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This  dispoBes  of  all  the  questions  that  arise  u&der  the 
Whitfield  mortgage.  The  result  of  the  views  I  have  taken 
of  the  several  matters  in  controversy  is — 

First  That  Whitfield  is  entitled  to  the  first  lien  on  the 
trust  ftin^  for  the  amount  paid  by  him  for  its  protection, 
being  the  sum  paid  to  the  complainant  for  interest  due  on 
his  mortgage,  and  the  sum  paid  on  the  Joseph  H.  Wil- 
liams' judgment,  together  with  interest  on  those  advance- 
ments. 

Second.  Whitfield  is  to  be  paid  such  sums  of  money 
as  were  due  and  owiag  to  him  from  Jeroloman  at  the 
date  of  the  mortgage,  and  the  interest. 

Third.  The  complainant  is  to  be  paid  the  amount  of 
any  such  sums  of  money  as  were  due  and  owing  from  Je- 
roloman to  Abraham  Y.  Speer  at  the  date  of  the  mort- 
gage, and  the  interest,  after  crediting,  in  the  manner  be- 
fore specified,  the  amount  Speer  paid  for  the  mortgaged 
premises  at  the  sheriff's  sale  under  his  judgment  and  ex- 
ecution. 

Fourth.  Whitfield  is  to  be  paid  any  such  sums  of  mo- 
ney, and  the  interest,  as  he  has  advanced  on  account  of 
any  other  claims  or  debts  existing  against  Jeroloman  at 
the  date  of  the  mortgage. 

Fifth.  The  complainant  is  to  be  paid  the  amount  of  the 
Elng  debt  secured  by  the  mortgage,  together  with  the 
interest 

The  next  controverted  question  is,  as  to  the  deed  exe- 
cuted by  Abraham  J.  Jeroloman  and  wife,  and  Gitty  Je- 
roloman, to  William  Whitfield,  for  a  part  of  the  mort- 
gaged premises.  The  bill  alleges,  that  Gitty  Jeroloman 
having  executed  that  deed  without  her  husband,  it  is  void. 
It  is  true  that,  for  the  reason  alleged,  the  deed  does  not 
pass  any  interest  Gitty  Jeroloman  had  in  the  land ;  but 
it  passed  the  title  of  Abraham  J.  Jeroloman  and  his  wife. 
The  oomplidnant,  however,  has  no  interest  in  this  ques- 
tkm»  The  conveyance  is  subject  to  both  mortgages,  and 
Uie  vididity  of  the  deed,  therefore,  cannot  affect  any 
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interest  under  the  mortgages.  The  question  is  only  im- 
portant Bs  between  the  defendants  claiming  an  interest  in 
the  surplus  money.  Abraham  V.  Speer  claims  an  interest 
in  the  surplus  by  virtue  of  his  purchase  and  deed  under 
his  judgment.  But  as  to  Speer 's  claim,  it  can  cover  no 
more  than  the  interest  which  Abraham  J.  Jeroloman  had 
in  the  premises  at  the  date  of  the  judgment.  I  cannot 
see,  therefore,  that,  by  virtue  of  his  purchase  under  the 
judgment,  it  becomes  of  any  importance  to  Speer  whether 
the  interest  of  Qitty  Jeroloman  passed  under  that  deed 
or  not.  With  regard  to  the  land  conveyed  to  William 
Whitfield,  it  must  not  be  sold,  unless  there  is  a  deficiency 
after  a  sale  of  the  other  land  embraced  in  the  mortgages, 
to  satisfy  the  mortgage  debts. 

There  is  one  other  question  involved  in  this  contro- 
versy. On  the  21st  of  April,  1843,  Abraham  J.  Jeroloman 
released  to  Gitty  Jeroloman  all  his  right  and  interest  in  a 
part  of  the  mortgaged  premises.  This  deed  bears  date 
prior  to  the  judgment  of  Speer  against  Jeroloman.  The 
bill  alleges,  that  this  deed  of  release  is  fraudulent,  and 
was  executed  with  the  intent  and  purpose  of  defrauding 
the  creditors  of  the  grantor.  A.  V.  Speer,  by  his  an^cver, 
sets  up  the  same  defence  against  the  deed,  alleging  that 
it  is  void  and  of  no  effect  against  his  judgment  K  the 
question  of  fraud  was  the  only  one  involved  as  to  this 
part  of  the  case,  I  could  not  decide  the  question  as  it  is 
presented  by  these  pleadings.  It  is  a  question  in  which 
the  complainant  is  not  interested.  Before  I  could  decide 
it,  it  would  be  necessary  for  Speer  to  file  a  cross-bill  to 
set  aside  the  conveyance.  But  there  are  other  difiiculties, 
which  render  a  cross-bill  necessary.  Admitting  the  deed 
to  be  fraudulent,  and  for  that  reason  void  as  to  Speer's 
judgment,  what  interest  in  the  premises  did  Jeroloman 
convey  by  this  deed,  and  what  interest  in  the  surplus 
would  Speer  then  have  by  virtue  of  his  judgment  ?  He 
would  be  entitled  to  the  interest  which  Abraham  J.  Je* 
roloman  would  be  entitled  to.   What  is  that  interest  t  It 
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cannot  be  ascertained  from  these  pleadings.  The  bill  al- 
leges that  Abraham  and  his  wife,  and  James  J.  Jerolo- 
man  and  his  wife,  were  seized  of  the  fee,  and  so  the  an- 
swers admit ;  but  what  were  their  respective  interests  in 
the  fee  does  not  appear.  Abraham  Y.  Speer  having  par- 
chased  only  the  equity  of  redemption  of  Abraham  J.  Je- 
loloman,  Speer's  right  cannot  be  determined  without 
first  ascertaining  what  the  interest  of  Abraham  J.  Jerolo- 
man  was.  That  issue  is  not  made  by  the  pleadings.  To 
settle  the  controversy,  as  to  the  release  of  Abraham  Je- 
roloman  to  Gitty  Jeroloman,  and  what  Speer's  rights  are 
under  his  purchase,  it  is  necessary  that  he  should  file  a 
cross-bill. 

This  cause  must  therefore  stand  over,  in  order  to  give 
Speer  an  opportunity  of  presenting  his  case  by  proper 
pleadings.  If  he  fails  to  file  his  bill  within  thirty  days,  a 
decree  will  be  made  to  sell  the  mortgaged  premises  to 
pay  off  the  mortgage  debts,  and  the  surplus  will  be  or- 
d^^  to  be  brought  into  court  to  abide  its  further  order. 


John  McKelwa?  vs.  Alexander  H.  Armour  and  others. 

Parol  eridence  is  admissible  for  the  purpose  of  showing  a  mistake  ia  a  deed. 
It  Imids  one  of  the  exceptions  to  the  general  role,  which  excludes  parol  eri 
dance  offered  to  vary  a  written  contract. 

Complainant  erected  a  valuable  dwelling  house,  by  mistake,  on  the  land  of 
defendant;  defendant  lived  in  the  vicinity,  saw  complainant  progressing, 
from  day  to  day,  with  the  improvements,  and  admitted  that  he  did  not  sus- 
pect the  erections  to  be  upon  his  lot  uutil  some  time  af^r  their  actual  erec- 
tion, when,  by  actual  measurement,  to  his  surprise,  he  discovered  the  mis- 
take. The  court  relieved  the  complainant,  putting  the  defendant  to  as  little 
inoonveiuence  as  possible. 

Jo8.  F.  Majidolphy  for  complainant 
Bt  €fummere^  for  defendant,  Bedmond. 
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M.  Beaslej/j  for  defendant^  Annoar. 

Jos.  S.  Oreen^  for  defendant,  Mn.  Harrison. 

Thb  Chakobllor.  The  facta  of  this  case  will  be  found 
in  4  HalsL  Ch.  JR.  822,  JPoits  v.  AmwuTy  reported  by  mis* 
take  as  Potts  v.  Amow.  That  bill  was  filed  for  a  dififerent 
purpose  from  that  of  the  present  one.  The  decision,  how* 
ever,  involved  the  same  equities  as  exist  here.  That  bill 
was  dismissed,  for  want  of  prosecution,  upon  the  fiulure 
of  the  complainant  to  amend  his  bill,  the  Ohancellor 
having  decided  that  to  be  necessary,  although  this  does 
not  appear  in  the  case  as  reported. 

The  object  of  the  present  bill  is  to  relieve  the  com- 
plainant from  the  embarrassment  of  having  erected  a  valu- 
able  dwelling  house,  by  mistake,  on  the  land  of  the  de^ 
fendant,  Armour.  The  prayer  of  the  bill  is,  that  the  deed 
from  Redmond  to  Armour  may  be  so  reformed  as  to  ez* 
elude  the  lot  upon  which  the  complainant  has  erected  his 
buildings,  and  so  as  to  embrace  a  lot  of  the  same  dimen* 
sions  adjacent  thereto,  which,  it  is  alleged,  was  intended, 
by  both  grantor  and  grantee,  as  the  lot  to  be  conveyed, 
or  that  Armour  may  be  decreed  to  take  the  improvements 
upon  equitable  terms. 

If  th^  mistake  was  in  the  deed  from  Redmond  to  Ar- 
mour, the  court  has  power  to  correct  the  mistake ;  and 
parol  evidence  is  admissible  for  the  purpose  of  showing 
the  mistake.  It  forms  one  of  the  exceptions  to  the  gene- 
ral rule,  which  excludes  parol  evidence  offered  to  vary  a 
written  contract 

It  will  be  perceived,  by  the  Chancellor's  opinion  in  4 
M.  C.  JR.  828,  that  he  considered  the  evidence  before  him 
as  satisfactorily  establishing  the  mistake  to  be  in  the  deed 
from  Redmond  to  Armour.  K  I  could  reach  the  same 
conclusion  from  the  evidence,  I  should  have  no  hesita- 
tion in  adjusting  the  equities  of  the  parties  according  to 
the  principles  laid  down  by  him  in  that  case.  Redmond's 
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testimony  does  prove  the  mistake  to  have  been  there  be- 
yond a  doubt.  But  Redmond  is  not  a  competent  witness. 
Both  the  complainant  and  Armour  hold  under  Bedmond's 
warranty.  Redmond  first  conveyed  the  lot  to  Armour, 
and  warranted  the  title.  Afterwards,  with  like  warranty, 
Redmond  conveyed  to  Cook,  through  whom  the  com- 
plainant derived  his  title.  If,  by  this  suit,  the  first  deed 
is  so  reformed  as  to  convey  a  diflferent  lot  of  land,  it  re- 
lieves Redmond  fipom  the  consequences  of  having  war- 
ranted to  Cook  title  to  the  same  lands,  which  before  he 
had  conveyed  to  Armour.  K  the  complainant  succeeds 
in  this  suit,  it  relieves  Redmond  from  his  warranty ;  if  the 
complainant  fails,  then  Redmond  must  respond  to  Cook, 
or  to  the  complainant,  who  holds  under  him,  for  a  breach 
of  warranty.  His  interest  is  not  balanced.  He  will  be  di- 
rectly benefited  by  the  complainant's  success  in  this  suit. 
Setting  aside  the  testimony  of  Redmond,  I  cannot  say 
that  the  evidence  is  sufficient  to  establish  the  mistake  to 
have  been  in  the  deed  to  Armour.  Armour  denies  it  in 
his  answer.  He  declares  that  he  purchased  the  very  lots 
which  Redmond  conveyed  to  him,  and  that  there  was  no 
mistake.  There  is  no  positive  evidence  to  conflict  with 
this  statement  in  Armour's  answer.  The  complainant  re- 
lies upon  circumstances,  but  they  are  susceptible  of  an 
interpretation  quite  as  consistent  with  another  hypothesis. 
But  it  is  proved,  beyond  all  doubt,  that  the  complainant 
erected  his  improvements  on  this  lot  by  mistake :  he  sup- 
posed that  it  was  the  lot  next  that  belonged  to  Armour. 
Armour  labored  under  the  same  mistake.  He  lived  in  the 
vicinity ;  he  saw  the  complainant  progressing,  from  day 
to  day,  with  these  improvements.  If  he  knew  this  to  be 
his  lot,  his  silence  was  a  fraud  upon  the  complainant ;  but 
this  is  not  pretended.  He  admits  that  he  did  not  suspect 
the  erections  to  be  upon  his  lot,  until  some  time  after 
their  erection,  when  by  actual  measurement,  to  his  sur- 
prise, he  discovered  the  mistake.  Under  such  circum- 
stances, it  would  be  most  unjust  to  permit  Armour  to 
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take  these  improvements,  and  to  send  the  complainant 
away  remediless. 

It  is  very  true,  as  was  urged  upon  the  argument^  the 
complainant  is  the  most  to  blame  in  this  matter.  A  dili- 
gent examination  of  the  deed  to  Armour,  and  an  actual 
measurement  of  the  land,  would  have  decided  the  diffi- 
culty. But  it  was  a  vacant  lot  of  land,  plotted  out  upon 
a  map  only,  and  the  mistake  waa  one  which  might  occur 
to  the  most  careful  and  diligent  man.  The  feet  of  Ar- 
mour's standing  by,  and  participating  in  the  mistake,  is 
an  important  feature  in  the  case. 

In  adjusting  the  equities  of  the  parties,  a  decree  should 
be  made,  which,  while  it  relieves  the  complainant^  must 
put  Armour  to  as  little  inconvenience  as  possible. 

I  have  concluded,  therefore,  to  offer  Armour  the  privi- 
lege of  taking  the  improvements  at  a  value  to  be  ascer* 
tained  upon  equitable  principles  by  a  master ;  or,  if  he 
prefers  it,  to  order  a  reference  to  a  master  to  ascertain  the 
value  of  the  lot,  and  to  decree  a  release  to  the  complain- 
ant upon  his  paying  the  valuation.  Twenty  days  will  be 
allowed  Armour  to  make  his  selection  of  tiiese  offers,  if 
he  desires  it.  Should  he  decline  selecting  either  of  them 
within  the  time  limited,  I  shall  order  a  decree  to  the  fol- 
lowing effect :  that  Bedmond  convey  to  Armour  lot  No. 
82  free  and  clear  of  all  encumbrances,  and  that  Armoar 
release  to  complainant  lot  No.  34.  As  between  the  com- 
plainant and  Armour,  this  will  be  just  and  equitable,  for 
it  appears,  by  the  evidence,  that  lot  32  is  more  valtuible 
than  lot  34.  As  to  Bedmond,  he  admits  this  to  be  correct, 
and  agreeable  to  his  original  intention,  and  tenders  him- 
self ready  to  do  this. 

As  to  Mrs.  Harrison's  mortgage,  I  cannot  put  her  to  any 
hazard.  I  will  decree  her  mortgage  to  be  a  lien  on  lote 
82  and  83,  but  lot  84  must  stand  to  make  good  any  defi* 
ciency. 
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JoHK  L  Blaib  and  James  Blair  vs.  Sarah  Ward,  Thomas 

Cook,  et  al. 

Swah  Ward  •xocatad  two  boncLi  to  ber  son,  J.  L.  Ward,  and  at  tlie  same  tuoe^ 
a  mortgage  to  secore  the  lame  on  three  tract*  of  land.  Ward,  on  Itt  De- 
cember, 1847,  aaiigned  these  bonds  to  complainants,  and  on  the  same  day 
executed  and  deliTered  to  oomplainants,  as  collateral  security,  a  mortgage 
OD  three  tracts  of  landt  This  mortgage  included  the  land  in  the  Sarah  Ward 
mortgage,  together  with  some  other  land.  All  the  said  lands  had  descended 
to  J.  li.  W.,  as  the  heir  of  his  father.  The  land  included  in  the  Sarah  Ward 
mortgage  had  been  conveyed  to  her  by  J.  L.  W.,  and  a  mortgage  given  to 
aecnrs  the  purchase  money.  Complainants  find  on  the  record  a  deed,  made 
by  J.  I*.  W.  to  Thomas  Cook,  embracing  a  portion  of  tbe  land  embraced  by 
the  collateral  mortgage;  bat  this  deed  was  not  recorded  until  the  I8th  of 
January,  1848,  whereas  the  mortgage  to  complainants  was  recorded  on  9th 
December,  1847.  Defendants  insisted  that  complainants  had  notice  of  the 
conveyance  to  Cook  at  the  time  of  the  execution  of  their  mortgage,  and  re- 
lied on  the  testimony  of  John  L.  Ward,  one  of  the  defendants,  who  was  ex- 
amined, subject  to  exception.  Held,  that  there  being  no  question  as  to 
Cook's  having  lost  his  priority  by  any  mere  neglect  on  his  part  to  record  hia 
deed  with  proper  diligence,  that  Ward  was  interested  in  the  event  of  the 
suit,  and  was  therefore  not  a  competent  witness. 

Where  a  mortgagee  has  released  landt,  primarily  liable  for  bis  debt,  to  the  pre- 
judice of  another  mortgagee,  who  has  a  lien  upon  a  part  only  of  the  lands 
embraced  in  the  first  mortgage,  the  court  may  prevent  the  first  mortgagee 
firom  enforcing  his  mortgage  upon  the  portion  of  the  land  common  to  both 
mortgages  until  be  deducts  from  his  debt  the  value  of  the  laud  released. 
But  the  mortgagee  will  not  be  liable  to  such  consequences,  unless  he  has 
knowingly  and  wrongfully  prejudiced  the  rights  of  the  other  mortgagee. 
He  mast  have  knowledge  of  tbe  other  mortgagees'  rights.  If  he  releases 
without  notice,  he  is  not  to  be  a  sufiferer.  If  the  other  mortgagee  wishes  to 
protect  himself,  he  must  give  notice  of  bis  rights. 

The  etatnte  does  not  make  the  record  notice  fur  any  such  purpose. 


The  bill  alleges  tliat,  on  the  15th  day  of  November, 
1847,  Sarah  "Ward  executed  her  two  bonds,  one  of  91^0 
and  one  of  91000,  to  her  son,  J.  L.  Ward,  and  at  the  same 
time  a  mortgage  to  secure  the  same  on  three  tracts  of 
land — Ist,  of  10  acres,  2d,  of  2  acres,  and  3d,  of  10  acres, 
and  that,  on  the  1st  December,  1847,  the  said  J.  L.  W. 
assigned  the  said  bonds,  the  one  of  $1500  to  John  I.  Blair, 
and  the  other  of  91000  to  James  Blair,  and  the  said  mort- 
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gage  to  J.  I.  B.  and  J.  B.  to  secure  them  9^500,  which  on 
that  day  they  had  advanced  to  J.  L.  W. ;  that,  on  the 
same  day,  J.  L.  W.  executed  and  delivered  to  the  com- 
plainants, as  collateral  security,  and  to  secure  any  defi- 
ciency upon  the  two  bonds  by  the  nonpayment  of  the 
same,  a  mortgage  of  $2500  on  three  tracts  of  land — 1st, 
lot  of  4  acres,  2d,  lot  of  20  acres,  and  3d,  lot  of  1  acre ; 
that  the  collateral  mortgage  includes  the  land  in  the  Sa- 
rah Ward  mortgage,  together  with  some  other  land.  AU 
the  said  lands  had  descended  to  J.  L.  W.,  as  the  heir  of 
his  father.  The  land  included  in  the  Sarah  Ward  mort- 
gage had  been  conveyed  to  her  by  J.  L.  W.,  and  the 
mortgage  of  $2500  given  to  secure  the  purchase  money. 

The  bill  further  alleges,  that  Daniel  Crane  held  a  mort- 
gage of  $2000,  dated  July  15, 1846,  given  to  him  by  Icha- 
bod  B.  Ward,  the  father  of  J.  L.  W.,  and  which  covers 
the  1st  and  2d  lots  in  Sarah  Ward's  mortgage  and  the  Ist 
and  2d  lots  in  the  collateral  mortgage. 

The  bill  further  alleges,  that  the  complainants  find  on 
the  record  a  deed  made  by  J.  L.  W.  to  Thomas  Cook,  em- 
bracing the  1st  and  2d  lots  in  the  collateral  mortgage ; 
but  that  this  deed  was  not  recorded  until  the  18th  of 
January,  1848,  whereas  the  said  mortgage  to  J.  I.  B.  and 
J.  B.  was  recorded  on  the  9th  December,  1847 ;  that  the 
complainants  had  no  notice  of  the  deed  to  Cook,  and 
they  insist  it  is  void,  as  against  their  said  mortgage. 

The  bill  further  states,  that  on  the  23d  December,  1847, 
Daniel  Crane  released  to  Thomas  Cook  the  lot  conveyed 
to  him,  and  insists  that  if  T.  Cook's  conveyance  is  valid  as 
against  their  collateral  mortgage,  then  that  Daniel  Crane 
must  be  postponed  on  his  mortgage,  to  the  Sarah  Ward 
mortgage,  to  the  amount  of  the  value  of  the  lot  released. 

Sarah  L.  Ward  and  Thomas  Cook  separately  answered 
the  bill,  and  the  principal  defence  set  up  is,  that  the 
Blairs  had  notice  of  the  conveyance  to  Cook. 

A.  Whitehead^  for  complainants. 
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D.  A.  HayeSy  for  Daniel  Crane. 

F.  T.  Fi^elinghuyseTiy  for  Thomas  Cook. 

The  Chancellor.  There  are  two  important  questions 
involved  in  this  controversy. 

First.  Is  the  conveyance  to  Thomas  Cook  void  and 
of  no  effect  as  against  the  mortgage  executed  by  John  L. 
Ward  to  the  complainants  ? 

Second.  If  that  conveyance  is  not  void  as  against  the 
mortgage,  must  Daniel  Crane's  mortgage  of  $2000  be 
postponed  in  payment  to  the  Sarah  Ward  mortgage  as- 
signed to  the  complainants,  to  an  amount  the  value  of 
the  premises  which  Daniel  Crane  released  from  his  mort- 
gage? 

As  to  the  first  question.  Thomas  Cook's  deed  bears 
date,  and  was  acknowledged,  prior  to  the  date  and  ac- 
knowledgment of  the  complainant's  mortgage,  but  was 
not  recorded  until  more  than  six  weeks  after  the  mort- 
gage was  placed  on  record.  By  the  record,  then,  the  deed, 
as  declared  by  the  statute,  is  void  and  of  no  effect  as 
against  the  mortgage.  But  the  defendants  insist  that  the 
complainants  had  notice  of  the  conveyance  to  Cook  at 
the  time  of  the  execution  of  their  mortgage,  and  this  is 
the  controverted  point  between  the  parties.  To  establish 
this  fact,  the  defendants  rely  upon  the  testimony  of  Jolm 
L.  Ward.  He  is  the  only  witness  that  testifies  upon  this 
point.  He  is  a  defendant  in  the  suit,  and  was  examined 
under  an  order  of  the  court,  subject  to  any  exception  that 
might  be  taken  at  the  hearing. 

The  complainants  intei^pose  the  objection  to  his  evi- 
dence, that  he  is  not  a  competent  witness,  on  account  of 
interest. 

In  looking  into  the  competency  of  this  witness,  it  is 
proper  to  remark,  that  there  is  no  question  between  the 
parties  as  to  Cook's  having  lost  his  priority  in  conse- 
quence of  any  mere  neglect  on  his  part  to  record  his  deed 
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with  proper  diligence.  When  Ward  executed  the  mort- 
gage to  the  complainants,  the  contract  between  Ward  and 
Cook  was  not  completed.  Cook  had  not  the  control  of 
his  deed,  so  as  to  have  it  in  his  power  to  record  it  until 
after  the  execution  of  the  mortgage.  K  Ward,  when  he 
executed  the  mortgage  to  the  complainants,  did  not  no- 
tify them  of  the  deed  he  had  executed  to  Cook,  he  com- 
mitted a  fraud  in  executing  the  mortgage,  and  that  fraud 
operated  to  the  injury  of  Cook.  K  he  did  notify  the 
complainants,  then  their  lien  is  subject  to  Cook's  convey- 
ance. 

Under  these  circumstances,  is  Ward  interested  in  the 
event  of  this  suit  ?  K  the  complainants'  mortgage  is 
established  as  a  lien  upon  the  premises  embraced  in 
Cook's  deed,  then  Ward  is  liable  upon  his  warranty  to 
Cook.  But  if  the  complainants  are  not  successful.  Ward 
is  not  in  any  way  legally  responsible  to  them.  They  have 
got  his  mortgage,  but  it  is  without  covenants.  It  is  only 
as  collateral,  and  to  secure  any  deficiency  in  the  payment 
of  Sarah  Ward's  bonds.  John  L.  Ward  is  not  personally 
liable  for  any  such  deficiency.  He  did  not  guaranty  the 
bonds.  It  is  thus  apparent  that  it  is  Ward's  interest  to 
defeat  the  complainants  in  this  suit,  for  if  they  recover, 
it  involves  him  in  a  pecuniary  loss.  My  opinion  is,  there- 
fore, that  Ward  is  interested  in  the  event  of  this  suit,  and 
is  not  a  competent  witness.  I  regret  this  conclusion,  be- 
cause my  mind  was  perfectly  satisfied  from  the  evidence 
of  Cook,  corroborated  by  circumstances  confirming  his 
evidence,  that  the  complainants  had  such  notice  of  Cook's 
conveyance,  that  they  should  not  be  permitted  to  enforce 
their  lien  against  the  premises  embraced  in  his  deed.  But 
satisfied,  as  I  am,  of  Ward's  incompetency  as  a  witness, 
I  have  no  option  as  to  the  admission  of  his  testimony. 
However  much  I  may  regret  the  eflfect  in  this  case,  a 
plain  rule  of  law  compels  me  to  reject  the  evidence  of 
the  witness. 

But  the  counsel  of  Thomas  Cook  insisted  that  the 
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equities  existing  between  these  parties  are  such,  that  the 
court  ought  not  to  permit  the  complainants  to  enforce 
their  mortgage  against  the  property  conveyed  to  Cook ; 
that  the  consideration  money  paid  by  Cook  was  appro- 
priated to  the  payment  of  liens  having  priority  over  the 
complainants'  mortgage,  and  of  which  the  complainants 
had  notice,  and  subject  to  which  they  took  their  mort- 
gage ;  that  the  complainant  ought  not  to  have  the  benefit 
of  Cook*s  money  in  paying  off  prior  encumbrances,  and 
be  permitted  to  take  the  land,  also,  to  pay  off  their  own. 
The  fiicts  proved  are  not  such  as  to  give  to  the  defendant, 
Cook,  the  benefit  of  the  argument.  It  is  rather  singular 
that  Cook  did  not  frame  his  answer  with  a  view  of  deriv- 
ing the  full  benefit  of  this  feature  of  his  case,  if  the  facts 
would  sustain  him.  I  have  no  doubt,  from  what  is  before 
me,  that  Cook  might  have  put  in  a  defence,  and  proved 
it,  BO  as  to  have  secured  the  full  benefit  of  this  argument. 
But,  in  his  answer,  he  neither  states  how  he  paid  the  pur- 
chase money,  nor  for  what  purpose  it  was  appropriated. 

Daniel  Crane  holds  a  mortgage  originally  executed  to 
secure  the  payment  of  $2000.  The  consideration  of  it 
was  for  money  loaned  to  Ichabod  C.  Ward,  the  father  of 
Thomas  L.  Ward.  At  the  time  of  its  execution,  the  title 
to  all  the  land  in  question  was  in  Ichabod  C.  Ward.  The 
complainants  admit,  in  their  bill,  that  they  knew  of  the 
Crane  mortgage,  and  took  their  mortgage  subject  to  that 
encumbrance.  The  purchase  money  agreed  to  be  paid 
by  Cook,  for  the  land  conveyed  to  him,  was  $1108.18.  He 
paid  in  cash  $608.18,  and  for  the  balance,  $500,  he  exe- 
cuted his  bond  to  Daniel  Crane,  and,  to  secure  it,  gave  a 
mortgage  upon  the  land.  As  to  this  $500,  the  equities 
between  the  parties  are  very  plain.  The  court  would 
never  permit  the  complainants  to  foreclose  their  mort- 
gage under  such  circumstances,  and  leave  Cook  to  pay 
his  bond  to  Crane,  and  thus  allow  the  complainants  the 
benefit  of  that  payment.  Crane  has  credited  this  $600 
on  his  bond  and  mortgage,  and,  in  consideration  of  it^  he 
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executed  a  deed  of  release  to  Cook.  The  complainants 
are  not  entitled  to  the  benefit  of  this  release.  Daniel 
Crane's  mortgage  must  stand  for  its  full  amount  for  his 
own  benefit,  as  well  as  for  the  relief  of  Thomas  Cook. 
This  is  equitable.  The  complainants  have  no  right  to 
complain  of  it,  for  they  took  their  mortgage  subject  to 
the  ^2000  mortgage.  This  matter  is  entirely  within  the 
control  of  the  court,  and  they  will  adjust  the  equities  be- 
tween the  parties.  The  complainants  claim  the  land  as 
their  own.  To  compel  Cook  to  pay  the  purchase  money, 
and  then  gjve  the  complainants  the  land,  would  be  unjust, 
and  in  violation  of  every  principle  of  equity. 

As  to  the  §608.18,  tlie  cause  was  argued  upon  the  as- 
sumption that  this  money  was  appropriated  to  pay  off  the 
debts  of  Ichabod  C.  Ward,  which  were  a  lien  upon  the 
mortgaged  premises  entitled  to  priority  over  the  com- 
plainants' mortgage.  It  was  insisted  that  to  this  amount 
Cook  should  be  substituted  in  the  place  of  those  cred- 
itors. Independent  of  the  consideration,  whether  the 
pleadings  are  so  framed  as  to  justify  the  court  in  making 
a  decree  in  conformity  with  this  view,  it  is  suflicient  to 
say,  that  there  is  no  evidence  to  show  that  tliere  were  any 
such  debts  which  were  a  lien  upon  the  premises.  And, 
besides,  it  is  not  shown  that  the  money  was  appropriated 
for  such  purpose.  Zenas  S.  Crane,  the  only  witness  who 
testified  touching  the  payment  of  the  money,  says  that 
he  counted  the  money  in  the  presence  of  Thomas  L. 
Ward  and  Timothy  Ward,  the  administrator,  and  that 
it  was  paid  to  one  of  them.  The  presumption  is,  that  the 
money  was  paid  to  Thomas  L.  Ward,  and  there  is  no  evi- 
dence to  rebut  this  presumption.  I  am  of  opinion,  there- 
fore, that  the  conveyance  to  Cook  is  subject  to  the  com- 
plainants' mortgage ;  but  that  the  mortgage  of  Daniel 
Crane  must  stand  for  its  full  amount,  so  as  to  relieve 
Cook  from  the  payment  of  his  bond  of  five  hundred  dol- 
lars, which  is  held  against  him  by  Daniel  Crane. 

If  the  view  I  have  taken  is  correct,  then  the  question 
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as  to  the  effect  of  Daniel  Crane's  release,  as  between  him- 
self and  the  complainants,  is  of  no  moment  But  as  this 
question  was  very  fully  discussed  upon  the  argument,  and 
the  parties  may  see  proper  to  take  the  opinion  of  another 
court  upon  the  case,  it  may  be  more  satisfiactory  that  I 
should  give  my  judgment  on  this  question. 

Upon  the  assumption  that  Cook's  deed  is  valid  as 
against  the  complainants'  mortgage,  Daniel  Crane's  mort- 
gage covering  not  only  the  other  lands  embraced  in  the 
complainants'  mortgage,  but  the  premises  conveyed  to 
Cook,  it  is  insisted  that,  according  to  the  equities  existing 
between  these  mortgagees,  the  complainants  have  a  right 
to  throw  Crane's  mortgage  upon  Cook's  land,  before  Crane 
can  resort  for  payment  to  the  land  which  is  common  to 
both  mortgages ;  and  that  Crane,  having  voluntarily  re- 
leased the  land,  which  was  exclusive  as  to  his  mortgage, 
he  has  thus  disturbed  the  equities  existing  between  the 
parties,  and,  as  a  consequence,  must  be  postponed  to  the 
value  of  the  land  released. 

The  general  principle  is  not  denied,  that  if  A.,  as  the 
owner  of  100  acres  of  land,  mortgages  all  of  it  to  B.,  and 
subsequently  60  acres  of  it  to  C,  A.  will  be  compelled, 
by  a  court  of  equity,  to  resort  to  the  50  acres  not  em- 
braced in  C's  mortgage  before  he  can  have  recourse  to 
the  land  common  to  both  mortgages.  This  principle  of 
equity  is  not  confined  to  the  original  owner  and  his  im- 
mediate grantees,  but  is  applicable  to  all  future  aliena- 
tions of  the  land,  as  long  as  it  can  be  applied,  without  in- 
jury or  manifest  injustice,  to  any  of  the  parties  in  interest. 
It  follows,  that  if  any  of  the  parties  wrongfully  disturb 
these  equities,  so  as  to  deprive  another  of  his  just  rights, 
it  is  a  wrong  which  he  cannot  commit  with  impunity ;  and 
a  Court  of  Chancery  will  adjust  the  equities  between  the 
parties,  whenever  it  attains  jurisdiction  so  as  to  enable  it 
to  do  so.  But  this  is  a  principle  of  equity  to  be  applied 
as  each  case  arises,  according  to  its  circumstances,  and  for 
the  purpose  of  doing  equity  between  the  parties.  It  is  not 
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au  inflexible  rule  of  law,  which  a  party  has  a  right  to  ask 
may  be  applied  without  regard  to  the  circumstances  of  the 
case  or  its  consequences  upon  third  parties.  The  court  will 
never  put  in  jeopardy  the  interest  of  the  first  encum- 
brancer by  applying  this  principle.  It  will  refuse  to  do  so 
where  it  can  be  seen  that  such  will  be  its  effect. 

Where  a  mortgagee  has  released  land  primarily  liable 
for  his  debt,  to  the  prejudice  of  another  mortgagee,  who 
has  a  lien  upon  part  only  of  the  lands  embraced  in  the 
first  mortgage,  the  court  may  prevent  the  first  mortgagee 
from  enforcing  his  mortgage  upon  the  portion  of  the  lands 
common  to  both  mortgages  until  he  deducts  from  his 
debt  the  value  of  the  land  released.  But  the  mortgagee 
will  not  be  liable  to  such  consequences,  unless  he  has 
knowingly  and  wrongfully  prejudiced  the  rights  of  the 
other  mortgagee.  He  must  have  knowledge  of  the  other 
mortgagee's  rights.  If  he  releases  without  notice,  he  is 
not  to  be  a  sutterer.  If  the  other  mortgagee  wishes  to 
protect  himself,  he  must  give  notice  of  his  rights.  The 
counsel  of  the  complainants  insisted  that  the  record  fur- 
nished him  with  such  notice.  But  the  statute  does  not 
make  the  record  notice  for  any  such  puipose,  nor  is  it  rear 
sonable  that  it  should  be  notice.  If  this  is  so,  every  mort- 
gagee, before  he  takes  a  step  to  secure  his  own  rights, 
must  resort  to  a  search  of  the  record  to  ascertain  how  his 
act  will  affect  the  rights  and  interest  of  others.  I  can  find 
no  case  going  to  this  extent.  In  Guion  and  others  v.  Knapp 
and  otherSy  6  Paige  43,  the  Chancellor  says,  the  conscience 
of  the  party  who  holds  the  encumbrance  is  not  affected, 
unless  he  is  informed  of  the  existence  of  tlie  facts  upon 
which  this  equitable  right  depends ;  or  he  has  a  suflicient 
notice  of  the  probable  existence  of  the  right  to  make  it 
his  duty  to  inquire,  for  the  purpose  of  ascertaining  whe- 
ther such  equitable  right  does  in  fact  exist.  If,  therefore, 
the  prior  purchasers  are  so  negligent  as  to  leave  the  holder 
of  the  encumbrance  to  deal  with  the  mortgagor,  or  with 
a  subsequent  grantee  of  a  portion  of  the  premises,  under 
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the  erroneous  supposition  that  the  lands  conveyed  to  the 
prior  purchasers  still  belongs  to  the  mortgagor,  the  mort- 
gagee will  not  lose  his  lien  by  executing  a  release  to  one 
who  happens  to  be  a  subsequent  grantee.  In  the  case  of 
CheeseboroitghY.  Millard,  1  J.  C.  R.  414,  where  a  judgment 
creditor  claimed  this  equity  against  a  mortgagee  who  had 
released,  Chancellor  Kent  says  the  mortgagees  were  not 
bound  to  search  for  the  judgment,  and  the  record  was  no 
constructive  notice  to  them  ;  and  as  this  rule  of  substitu- 
tion rests  on  the  basis  of  mere  equity  and  benevolence, 
the  creditor  who  has  thus  disabled  himself  from  making 
it  is  not  to  be  injured  thereby,  provided  he  acted  without 
knowledge  of  the  other's  rights,  and  with  good  faith  and 
just  intention,  which  is  all  that  equity  in  such  case  re- 
quires. 

In  the  present  case,  the  bill  does  not  charge  that  Daniel 
Crane  had  notice  of  the  complainants*  mortgage.  The 
circumstances  attending  the  transaction  in  regard  to  his 
release  were  not  such  as  to  put  any  prudent  man  upon 
inquiry  to  ascertain  whether  there  were  subsequent  en- 
cumbrancers, whose  rights  would  be  prejudiced  by  his  re- 
lease. On  the  contrary,  they  were  such  as  would  reason- 
ably lead  him  to  the  conclusion  that  no  one  could  be  pre- 
judicially aflfected  by  his  act.  I  do  not  think  that  the  re- 
lease should  operate,  in  any  manner,  to  the  embarrassment 
or  injury  of  Daniel  Crane's  rights  under  his  mortgage. 

Let  there  be  a  reference  to  a  master,  to  take  an  account 
of  what  is  due  on  Daniel  Crane's  mortgage,  without  de- 
ducting the  $500  bond  and  mortgage  credited  as  a  pay- 
ment on  his  bond ;  and  also  to  take  an  account  of  the 
amount  due  on  the  complainants'  mortgage.  And  let  the 
decree  be  so  drawn  as  to  sell  the  land  conveyed  to  Cook, 
to  make  up  any  deficiency  after  the  sale  of  the  other  lands 
embraced  in  the  mortgages. 
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Samuel  S.  Hartwell  vs.  Albert  Camman  and  others. 

A  deed  may  convey  a  distinct  inheritance  in  yninett  the  fee  to  the  land  remain* 
ing  in  the  grantor.  When  nut  severed  from  the  general  title  to  the  laudi» 
they  will  pass  with  the  lands  without  being  expressly  mentioned  in  the  deed. 

Construction  of  a  deed  conveying  mines  and  minerals,  and  the  respective  rights 
of  grantor  and  grantee. 

By  a  conveyance  of  all  '*  nUnet  and  mneraltf^  the  grant  does  not  embrace 
anything  in  the  mineral  kingdom,  as  distinguished  from  what  belongs  to  the 
animal  and  vegetable;  nor  is  snch  a  grant  confined  to  any  one  of  the  tabor- 
dinate  divisions  into  which  the  mineral  kingdom  is  subdivided  by  chemiatt. 

Where  a  term  of  art  is  ased  which  has  a  popular  signification  among  acientific 
men,  parol  testimony  is  admissible  to  ascertain  the  technical  and  proper 
use  of  the  term,  but  such  testimony  is  not  admissible  to  show  that  the  par- 
ties to  the  writing  placed  upon  the  term  used  any  limited  or  definite  mean- 
ing. 

When  parol  testimony  admissible  to  dispel  a  doubt  upon  the  true  senae  and 
meaning  of  words.    BrooftCi  MaxitM. 

Parol  testimony  sometimes  admitted  ex  neeeitUate^  and  when  the  ambiguity 
in  an  instrument  is  created  by  extrinsic  evidence,  it  may  be  removed  by  the 
same. 

A  paint  gtoney  which  is  found  in  gtraia  below  the  surface  of  the  soil,  and  dia- 
tinct  from  the  ordinary  earth,  and  worked  by  the  ordinary  means  of  mining, 
will  pass  under  the  terms  minet  and  minerals. 
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The  bill  alleges,  that  one  Thomas  A.  Hartwell  did,  by 
deed  dated  on  the  2d  of  February,  1846,  convey  to  Albert 
Camman  certain  mining  rights  and  interest  in  certain  pre- 
mises in  said  deed  described,  and  that  T.  A.  H.,  on  the  23d 
of  June,  1847,  by  deed  of  that  date,  did  sell  and  convey  to 
the  complainant  and  to  his  heirs  and  assigns  for  ever  the 
same  tract  of  land  with  full  warranty,  excepting  out  of  the 
same  the  right  of  mining  so  conveyed  to  the  said  A.  C. ; 
that  previous  to  this  conveyance,  there  had  been  many  ex- 
periments made  for  copper  ore,  supposed  to  abound  in  the 
premises ;  that  shafts  had  been  sunk  and  worked  for  cop- 
per ore  Avithin  a  few  hundred  yards,  and  tliat  no  other 
mineral  had  been  sought  for  on  the  said  premises ;  that 
the  said  conveyance  from  T.  A.  H.  to  A.  C.  was  made  in 
contemplation  of,  and  with  reference  to  the  character  of 
the  range  of  hills  as  a  deposit  of  copper  ore ;  that  in  the 
latter  part  of  the  year  1850,  the  said  A.  C.  discovered  upon 
the  surface,  and  just  below  it,  a  hard  substance  like  red 
shale ;  that  he  had  it  analyzed,  and  in  December,  1851, 
commenced  digging  and  excavating  said  substance,  and 
grinding  the  same  into  paint,  and  disposing  of  the  same ; 
that  said  C.  procured  the  stock  of  a  company,  called  the 
South  Branch  Mining  Company,  and,  on  the  17th  of  Sep- 
tember, 1851,  conveyed  to  the  said  company  all  his  mining 
rights  in  the  premises  aforesaid,  and  afterwards  obtained 
from  the  legislature  a  change  of  the  name  of  the  said  com- 
pany to  that  of  "  the  President  and  Directors  of  the  Bridge- 
water  Paint  Manufacturing  Company** ;  that  the  said  com- 
pany have  dug  out,  and  ground  into  paint,  and  sold  large 
quantities  of  the  same,  and  threaten  to  continue  said 
operations.  The  prayer  is,  that  the  said  defendants  may  be 
restrained  by  injunction  from  digging  and  removing  from 
off  the  said  premises  the  said  stone  from  which  paint  is 
manufactured,  or  for  any  other  purpose,  save  in  such  in- 
considerable quantities  as  might  be  necessary  and  inci- 
dental to  ordinary  mining  for  ores  and  minerals,  usually 
and  pioperly  so  called ;  and  that  they  may  be  distrained 
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from  disfiguring  and  destroying  the  surface  of  the  said 
premises  to  any  greater  extent  than  would  be  proper  and 
necessary  in  mining  for  such  minerals  and  ores. 

To  this  bill,  the  defendants  filed  a  joint  and  several 
answer.  The  principal  allegations  of  the  bill  are  admitted, 
except  that  Camman  denies  that  at  the  time  of  his  pur- 
chase he  had  in  contemplation  copper  ore  only,  or  any 
particular  mineral.  And  the  answer  insists  that  this  paint 
stone  is  a  mineral  within  the  meaning  of  the  term,  as  it 
is  used  in  the  deed.  The  answer  further  alleges,  that  the 
excavating  of  this  material  has  been  carried  on  with  the 
consent  of  the  complainant ;  that  he  aided  in  the  organ- 
ization of  the  company,  and  became  an  original  stock- 
holder to  the  amount  of  fifty  shares,  which  stock  he  still 
retains. 

On  filing  the  bill,  a  temporary  injunction  was  granted 
by  the  master,  which  was  dissolved  upon  the  coming  in 
of  the  answer  on  motion. 

Both  parties  having  taken  their  proof,  the  cause  came 
up  for  final  hearing. 

Gaston  and  W.  L.  Dayton^  for  complainant. 

6r.  H.  Brown  and  J.  S.  Neviits^  for  defendants. 

The  Chancellor.  As  to  the  construction  of  the  deed 
from  Thomas  A.  Hartwell  to  Alfred  Camman,  in  refer- 
ence to  the  interest  which  passed  to  the  grantee,  I  have  no 
doubt  it  was  intended  to  convey  to  Camman  an  estate 
of  inheritance  in  the  mines.  The  words  used  are  appro- 
priate to  the  conveyance  of  such  an  estate,  and  such  is 
the  legal  construction  to  be  put  upon  the  instrument. 
Such  an  estate  in  Camman  is  not  inconsistent  with  the 
general  title  to  the  lands  in  which  the  mines  are  situated 
remaining  in  Hartwell,  the  grantor.  The  mines  may  form 
a  distinct  possession,  or  inheritance,  from  the  lands.  They 
are  capable  of  living,  and  of  being  made  the  Bubject  of 
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ejectment.  Comyn  v.  Kyneto^  Cro.  Jac.  150;  Barnes  v. 
Mmos(nii  1  Mavl  and  S.  77.  When  not  thus  severed  from 
the  general  title  of  the  lands  in  which  they  are  situate, 
they  are  part  of  the  lands  or  demesnes  themselves,  and 
will  pass  with  the  lands,  without  heing  expressly  men- 
tioned in  the  conveyance.  The  deed  under  consideration 
is  in  the  usual  form  of  a  deed  of  bargain  and  sale.  In 
the  premises  of  the  deed,  the  language  of  the  grant,  and 
description  of  the  thing  granted,  is,  "  doth  give,  grant, 
bargain,  sell,  and  convey,  unto  the  said  party  of  the  se- 
cond part,  his  heirs  and  assigns  for  ever,  the  right,  title, 
and  interest  in  and  to  all  mines  and  minerals  opened,  or 
to  be  opened,  with  free  ingress  and  egress  to  the  same  for 
the  purpose  of  mining  in  all  its  various  branches,  of,  in, 
and  to  the  following  described  tract  of  land,"  &c.  The 
language  of  the  habendum  and  tenendum  is  as  follows : 
"  To  have  and  to  hold  all  and  singular  the  interests,  right, 
and  privilege  of  mining  in  and  to  the  said  lands  and  pre- 
mises unto  him,  the  said  Albert  Camman,  his  heirs  and 
assigns  for  ever."  Then  the  covenants,  that  the  grantor 
is  the  rightful  owner;  that  the  premises  are  unencum- 
bered; that  the  grantor  hath  full  power  to  grant,  and 
that  he  will  warrant  and  defend.  Then  follows  this  ex- 
planation or  qualification :  "  This  agreement  and  this  con- 
veyance is  upon  this  condition,  that  the  said  second  party 
is  not  to  have  any  right  or  privilege  to  said  premises, 
other  than  for  general  mining  purposes ;  that  neither  said 
second  party,  his  heirs  or  assigns,  shall  cut,  damage,  or 
destroy  any  wood  or  timber  on  said  premises,  except  it 
shall  be  actually  necessary  so  to  do  for  mining  purposes, 
and  in  that  case  to  pay  a  reasonable  compensation  to  the 
said  party  of  the  first  part,  his  heirs  and  assigns,  for  the 
same."  This  condition,  as  it  is  called,  neither  contradicts, 
or  is  it  repugnant  to  the  estate  before  granted.  The  estate 
was  clearly  one  of  fee  simple  in  the  mines.  The  condi- 
tion neither  lessened,  enlarged,  or  qualified  that  estate. 
It  was  nothing  more  than  a  farther  expression  of  the 
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iatention  of  the  parties,  that  nothing  was  intended  to 
pass  by  the  deed  except  the  "mines  and  minerals,"  and 
that  the  general  title  to  the  lands  remained  in  the 
grantor. 

Albert  Camman  subsequently  conveyed  the  estate 
which  he  took  in  the  mines  and  minerals  to  the  defend- 
ants, **  the  President  and  Directors  of  the  Bridgewater 
Paint  Manufacturing  Company,*'  and  they  are  now  en- 
titled to  the  enjoyment  and  to  all  the  benefits  of  that 
estate. 

If  such  be  the  correct  construction  of  the  deed,  then 
the  position  taken  by  the  defendants'  counsel,  that  Tho- 
mas A.  Hartwell  retained  no  further  or  other  interest  in 
the  land  except  that  reserved  to  him  as  to  the  wood  and 
timber,  and  that  he,  or  his  assignee,  has  no  right  to  carry 
away  from  off  the  land,  for  his  own  benefit,  this  substance 
which  has  given  rise  to  this  controversy,  even  if  it  is  not 
embraced  in  what  was  conveyed  to  Camman,  cannot  be 
maintained.  Camman  took  the  estate  in  all  the  mines  and 
minerals,  and  has  a  right  to  the  possession  of  them  and  to 
their  enjoyment,  and  to  anything  necessary  and  incidental 
to  that  enjoyment.    The  title  to  the  lands  where  those 
"mines  and  minerals"  are  found  remained  in  Hartwell, 
and  he  and  his  assignee  are  entitled  to  the  enjoyment  of 
everything  else   appertaining  to  those  lands  except  the 
"mines  and  minerals."    If  the  material,  then,  which  the 
defendants  are  carrying  away,  and  converting  to  their 
own  use,  is  a  "  mineral"  which  passed  by  the  deed,  the 
complainant  cannot  interfere  with  the  right  of  ownership 
which  the  defendants  are  exercising.    If  it  is  not  a  "  min- 
eral," in  the  sense  intended  by  the  parties,  then  the  com- 
plainant has  rightfully  invoked  the  aid  of  this  court,  and 
he  himself  is  entitled  to  the  enjoyment  of  the  material, 
and  may  enter  upon  the  land,  and  collect  and  convert  the 
material  in  it  to  his  own  exclusive  use. 

Did  this  material  pass  with  the  estate  conveyed  to 
Camman  ?  K  it  is  embraced  within  the  terms  "  mined 
and  minerals"  it  did,  otherwise  it  did  not. 
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I  admit  that  I  have  experienced  very  great  embarrasa- 
ment  in  giving  an  answer  to  this  question  satisfactory  to 
myself.  Perplexed  with  doubts,  I  found  I  could  only  ex- 
tricate myself  from  difficulty  by  making  most  of  the 
maxim,  "  The  words  of  an  instrument  shall  be  taken 
most  strongly  against  the  party  employing  them."  Co. 
lAtt  86,  a. 

By  the  use  of  the  terms  "  mines  and  minerals,"  it  is  clear 
the  grantor  did  not  intend  to  include  everjthing  embraced 
in  the  mineral  kingdom,  as  distinguished  from  what  be- 
longs to  the  animal  and  vegetable  kingdoms.  If  he  did, 
he  parted  with  the  soil  itself.  Such  a  construction  would 
be  inconsistent  with,  and  repugnant  to  the  whole  tenor  of 
the  grant.  Nor  can  I  see  any  more  propriety  in  confining 
the  meaning  of  the  terms  used  to  any  one  of  the  subordi- 
nate divisions  into  which  the  mineral  kingdom  has  been 
subdivided  by  chemists,  either  earthy,  metallic,  saline,  or 
bituminous  minerals.  By  his  bill,  the  complainant  en- 
deavors to  confine  the  terms  to  a  more  restricted  sense,  or 
definition,  than  either  one  of  these  subordinates ;  for  he 
claims  a  construction  should  be  put  upon  the  words,  by 
the  aid  of  circumstances  surrounding  the  parties,  and  re- 
lating to  the  subject  matter  of  the  grant  at  the  time  the 
grant  was  made ;  and  by  a  construction  thus  derived,  he 
confines  the  t^rms  not  to  the  metallic  ores,  but,  more  lim- 
ited still,  to  copper  ore  alone. 

As  to  the  extent  to  which  parol  testimony  is  admissible 
in  giving  an  interpretation,  or  proper  definition,  to  the 
words  used  here,  I  have  no  difficulty.  Where  a  term  of 
art  is  employed,  or  a  word  connected  with  some  depart- 
ment of  the  •natural  world,  which  has  become  technical 
and  popular  in  its  use  among  scientific  men  and  men  of 
letters,  a  court,  when  called  upon  to  give  a  construction 
to  such  words,  may  avail  itself  of  parol  testimony  to  as- 
certain the  technical  and  popular  use  of  the  word.  But 
parol  testimony  is  not  admissible,  under  any  circum- 
0tance6,  to  rihow  that  the  parties  to  an  instrument  of  writ- 
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ing  under  seal  placed  upon  a  particular  word  or  phrase- 
ology which  controls  the  whole  effect  and  value  of  the 
writing,  any  limited  or  definite  meaning  for  the  purposes 
of  that  particular  instrument.  "Where  the  construction 
depends  upon  the  definition  to  be  given  to  any  particular 
words,  and  there  is  an  ambiguity  created  from  the  man- 
ner of  their  use,  and  in  such  use  the  words  cannot  be  said 
to  have  any  popular  or  technical  scientific  meaning,  or 
the  learned  diflfer  as  to  such  meaning,  then  the  only  re- 
course left  is  to  adopt  the  next  most  comprehensive  mean- 
ing not  excluded  by  the  expressed  or  plain  intention  of 
the  parties.  This  is  a  salutary  mode  of  construction,  for, 
as  Mr.  J.  Blackstone  remarks,  the  principle  of  self-preser- 
vation will  make  men  sufficiently  careful  not  to  prejudice 
their  own  interest  by  the  too  extensive  meaning  of  their 
words,  and  hereby  all  manner  of  deceit  in  any  grant  is 
avoided ;  for  men  would  always  aftect  ambiguous  and  in- 
tricate expressions,  provided  they  were  afterwards  at 
liberty  to  put  their  own  construction  upon  them.  2  -Bfci. 
Com.  380.  No  extrinsic  evidence  is  admissible  for  the  pur- 
pose of  showing  that  the  grantor  intended  to  confine  the 
words  "mines  and  minerals"  to  copper  ore  only.  If  the 
grantor  can  do  this,  then  it  follows  he  may,  by  parol  evi- 
dence, show  that  the  parties  fixed  an  arbitrary  meaning  to 
words  upon  which  the  whole  efficacy  of  the^deed  depends, 
contrary  to  their  natural  and  ordinary  import  and  popular 
acceptation.  But  the  complainant  may  introduce  parol 
evidence  to  show  the  scientific  and  popular  meaning  of 
the  words  "  mines  and  minerals"  under  an  exception  to 
the  general  rule.  Where  any  doubt  arises  upon  the  true 
sense  and  meaning  of  the  words  themselves,  or  any  diffi- 
culty as  to  their  application  under  the  surrounding  circum- 
stances, the  sense  and  meaning  of  the  language  may  be 
in^restigated  and  ascertained  by  evidence  dehors  the  Id- 
Btrument  itself;  for  both  reason  and  common  sense  agree 
that  by  no  other  means  can  the  language  of  the  instni* 
ment  be  made  to  speak  the  real  mind  of  the  party.  Bromis 
Legal  Maxims  266. 
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In  this  case  parol  evidence  is  admissible  ex  necessitate. 
The  ambiguity  is  created  by  extrinsic  evidence,  and  it 
may  be  removed  in  the  same  manner.  The  allegation  is, 
that  the  defendants  are  removing  from  the  complainant's 
soil  a  particular  substance  or  material.  The  answer  is, 
that  the  defendants  have  a  right  to  remove  it,  because  it 
was  conveyed  to  them  under  the  terms  "  mines  and  min- 
erals." The  complainant  rejoins,  that  those  terms  did  not 
include  the  substance  in  question.  The  parties  must 
therefore  give  evidence  as  to  the  character  of  the  material, 
and  they  may  show  that  it  is  or  is  not  embraced  in  the 
scientific  and  popular  use  of  the  terms  employed  by  the 
grantor. 

The  character  of  the  substance,  or  stone  paint,  as  the  wit- 
nesses call  it,  is  given  in  the  bill,  and  the  correctness  of  the 
description  there  given  is  admitted  by  the  answer,  and  con- 
firmed by  the  evidence.  It  is  a  substance  resembling  in  gen- 
eral appearance  red  shale,  so  soft  as  to  be  easily  cut  with  a 
knife  when  first  excavated,  but  differing  in  appearance  and 
quality  from  the  surrounding  earth.  It  is  found  in  irregular 
strata  or  boulders  of  various  si^es.  It  hardens  when  exposed 
to  the  air,  and  when  broken  up  and  ground  it  is  used  as 
a  paint,  and  is  valuable  for  that  purpose.  The  manner  in 
which  it  is  procured  from  the  earth,  and  its  particular  loca- 
tion below  the  surface,  are  particularly  described  by  a  wit- 
ness, who  was  the  foreman  in  carrying  on  the  works.  They 
commenced  working  in  an  old  shaft,  which  had  been  used 
for  raising  copper  ore.  As  they  proceeded  with  the  excava- 
tion, the  dip  of  the  paint  stone  was  about  one  foot  in  eight 
or  ten,  perhaps  a  little  more.  At  the  point  of  the  pit  oppo- 
site to  the  side  at  which  the  excavation  was  commenced  the 
the  paint  stone  was  from  eighteen  to  twenty  feet  from  the 
surface  of  the  earth.  The  work  was  carried  on  by  making 
regular  mine  shafts  of  timber,  one  of  which  was  extended 
about  fifly-six  feet  in  length,  and  penetrated  about  twelve 
feet  in  the  mountain  beyond  the  open  pit  Other  pits  were 
made  vai;  similar  in  character.    The  stratum  of  the  paint 
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stone  in  the  largest  pit  was  found  to  vary  fix)m  six  to  fifteen 
feet  in  thickness.  The  stratum  was  uniform,  increasing 
in  thickness  as  progress  was  made  into  the  mountain.  It 
does  ^not  crumble  like  red  shale,  but  goes  off  in  square 
pieces.  It  is  ground  in  a  mill,  and  is  then  fit  for  use,  as 
a  paint,  by  mixing  it  with  oil.  Its  value  is  from  twenty 
to  thirty  dollars  per  ton. 

Professor  Dorenius  is  the  only  scientific  witness  exam- 
ined. He  says,  "  it  may  be  called  an  argillaceous  sandstone, 
allumina  and  silica  being  the  prominent  ingredients — ^it  is 
not  an  ore  of  iron.  This  comes  under  the  head  of  argilla- 
ceous rocks.  I  wish  to  distinguish  these  chisses  from 
ores  or  metalliferous  rocks.  The  position  of  this  paint 
material,  as  it  lies  in  the  mountain,  is  not  in  reins,  but  in 
strata.  The  extracting  of  this  material,  as  I  saw  it  there, 
would  not  be  called  mining." 

I  think  I  have  extracted  all  the  facts  from  the  whole 
case  which  can  shed  any  light  upon  this  investigation. 
The  analysis  only  establishes  the  fact,  that  this  is  not  a 
metalliferous  ore.  If  the  terms  "mines  and  minerals" 
u»ed  in  the  deed,  could,  by  any  fair  construction,  be  con- 
fined to  metallic  substances,  the  question  involved  would 
be  of  easy  solution ;  for  the  metallic  property  found  in 
this  paint  stone  is  so  small,  that  for  the  purpose  of  ex- 
tracting the  metal  it  is  of  no  value.  But  I  do  not  think 
the  terms  should  be  confined  to  the  metals  or  to  metallic 
ores.  I  cannot  doubt,  if  a  strata  of  salt,  or  even  a  bed  of 
coal,  had  been  found,  they  would  have  passed  under  this 
grant. 

Can  this  stone  paint,  then,  be  fairly  and  naturally  em- 
braced in  the  term  "  mineral  ?"  It  is  a  body  which  is  des- 
titute of  organization,  and  which  naturally  exists  within 
the  earth.  It  is  below  the  surface,  distinct  from  the  ordi- 
nary earth.  It  is  in  strata,  and  is  worked  by  the  ordinary 
means  of  mining.  And  although  Professor  Doremus  says 
that  it  is  not  in  veins,  but  in  strata,  and  that  he  would  not 
call  the  mode  of  extracting  it  mining,  yet  this  teat  of  his 
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would  exclude  salt  from  the  class  of  minerals ;  for  salt, 
too,  is  found  in  strata^  and  not  in  veinSj  and  is  obtained  by 
shafts,  and  by  the  same  mode  of  operation  by  which  this 
material  is  extracted  from  the  earth.  It  is  valuable  for  its 
mineral  properties,  and,  by  a  cheap  and  easy  process  of 
grinding,  is  converted  into  a  merchantable  article  adapted 
to  the  mechanical  and  ornamental  arts.  It  is  embraced  in 
the  definition  given  by  men  of  science  to  the  term  "min- 
eral." In  BakewelVs  Mmercdoffy,  page  7,  it  is  said  "the 
term  mineral,  in  common  life,  is  generally  applied  to  de- 
note substances  dug  out  of  the  earth  or  obtained  from 
mines."  In  Cleaveland's  Mineralogy^  page  1>  the  definition 
is  given  thus :  "  Minerals  are  those  bodies  which  are  des- 
titute of  organization,  and  which  naturally  exist  within 
the  earth  or  at  its  surface."  My  conclusion  is,  that  this 
paint  stone  passed  by  the  grant,  and  that  the  defendants 
have  a  right  to  excavate  and  remove  it,  and  to  convert  it 
to  their  own  use. 

The  position  which  the  complainant  occupies  in  this 
cause  before  the  court,  is  one  which  entitles  him  to  no- 
thing more  than  strict  right.  The  defendants,  "  the  Pre- 
sident and  Directors  of  the  Bridgewater  Paint  Manufac- 
turing Company,"  were  organized  for  the  very  purpose  of 
procuring  this  paint  stone  from  the  premises,  and  prepar- 
ing it  for  market.  Camman  conveyed  to  them,  for  these 
purposes,  the  estate  which  had  been  granted  to  him  by 
Thomas  A.  Hartwell.  The  general  title  to  the  land  had 
been  conveyed  by  Thomas  A.  Hartwell  to  the  complain- 
ant, Samuel  Swan  Hartwell.  The  complainant  became  an 
original  stockholder,  to  the  amount  of  fifty  shares,  in  the 
company,  and  still  continues  to  hold  those  shares.  At  the 
commencement  of  the  undertaking,  it  was  a  matter  of 
doubtful  experiment  whether  this  paint  stone  could  be 
made  a  valuable  article  of  merchandise.  While  a  matter 
of  uncertainty,  this  complainant  was  a  partner,  contribut- 
ing himself,  and  in  encouraging  others  to  contribute,  to 
do  that  which  he  now  complains  is  an  invasion  of  his  free- 
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hold.  He  gave  a  construction  to  the  grant  by  his  own 
acts,  and  encouraged  others  to  expend  their  money  to 
make  this  property  valuable. 

There  is  another  ground  upon  which  the  complainant 
asks  the  interference  of  the  court  on  his  behalf.  He  com- 
plains that  the  defendants  are  disfiguring,  removing,  and 
destroying  the  surface  of  the  premises  to  a  greater  extent 
than  is  necessary  for  proper  and  ordinary  mining  pur- 
poses. The  evidence  does  not  sustain  the  allegation. 
Only  one-third  of  an  acre  of  the  surface  of  the  ground 
has  been  removed.  The  value  of  the  land  damaged  is 
about  eighty-three  cents,  and  that  of  the  wood  about  three 
dollars. 

The  bill  must  be  dismissed  with  costs. 


Mary  Yule  vs,  Peter  Yule. 

L'pou  a  bill  filed  for  aUmony  ouly,  the  coart  may  make  an  order  for  a  ne  exeat 
before  alimony  is  fixed. 

The  affidavit  of  the  wife  alone  is  safBcient  to  support  the  order. 

The  affidavit  need  not  state,  in  io  many  words,  that  the  defendant  is  about 
leaving  the  state  to  avoid  the  jurisdiction  of  the  court ;  it  is  sufficient,  if  the 
facts  seem  to  show  that  the  defeudant's  departure  will  defeat  the  complain- 
ant's claim,  or  that  the  defendant  is  leaving  the  state  for  that  purpose. 

The  affidavit  should  show  that  tlie  defendant  intends  going  abroad.  It  most  be 
positive  as  to  this  point,  or  to  his  threats  or  declarations  to  that  effect,  or  to 
fact}  evincing  it,  or  circumstances  amounting  to  it. 

In  some  cases  it  will  be  sufficient  if  the  intention  of  the  defendant's  going 
abroad  is  sworn  to  upon  information  and  belief;  but  the  writ  should  not  be 
issued  in  a  doubtful  case.  The  debt,  or,  in  a  case  between  husband  and 
wife,  the  duty,  should  be  certain. 

The  husband  was  about  moving  from  Newark  to  the  city  of  New  York,  and 
upon  his  insisting  that  the  wife  should  go  with  him,  she  lef^  her  husband's 
house,  and  filed  her  bill.  She  is  not  entitled  to  select  her  own  place  of  resi- 
dence, and  under  such  circumstances  to  an  order  for  alimony. 

The  Court  of  Chancery  has  no  power  to  decree  alimony,  except  as  incident  to 
divorce,  except  in  the  single  case  provided  for  by  the  10th  section  of  the 
statute. 
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The  complainant's  bill  is  for  alimony.  On  filing  the 
bill,  an  order  for  a  ne  exeat  was  made.  The  defendant  an- 
swered the  bill.  Mr.  Keashey^  for  complainant,  now  moved 
to  discharge  the  order  for  ne  exeat  upon  the  following 
grounds: 

First.  Ne  exeat  will  not  be  allowed  until  alimony  fixed. 
Ooglar  v.  CoglaVj  1  Ves.  94 ;  Shafioe  v.  Shaftoe,  7  Ves.  171 ; 
Dawson  v.  Iktwson^  lb.  173. 

Second.  The  affidavit  is  insufficient,  inasmuch  as  it  is 
only  made  by  the  wife,  and  that  upon  belief  merely,  and 
does  not  attest  that  the  defendant  is  about  departing  the 
state  of  New  Jersey  in  order  to  avoid  the  jurisdiction  of  tlie 
court.  Etches  v.  Lance,  7  Ves,jun.  417 ;  Jones  v.  Alephsin, 
16  Ves.  470 ;  Amsink  v.  Barklay,  8  Ves.  599 ;  Sedicick  v. 
WaikiiiSy  1  Ves.  49. 

Third.  The  answer  is  a  denial  of  the  allegations  upon 
which  the  order  was  nrade. 

Fourth.  This  is  a  bill  for  alimony  only,  based  upon 
cruel  treatment.  There  is  no  prayer  for  divorce.  The  bill 
cannot  be  sustained.    Laivs  of  JN.  J.  924,  §  10. 

3fr.  Bradley,  in  reply,  cited  Denton  v.  Denton,  1  J.  C. 
i?.  364,  441 ;  Gilbert,  administrator,  and  3fary  E.  Laineer  v. 
Colt,  1  Hopk.  496 ;  Mitchell  v.  Breneh,  2  Paige  617 ;  Jloff- 
num's  Ch.  P.  96 ;  1  Barb.  C.  P.  655. 

The  Chancellor.  Mary  Yule  filed  this  bill  against  her 
husband,  Peter  Yule,  for  alimony.  It  is  a  bill  for  alimony 
only ;  there  is  no  prayer  for  divorce.  The  bill  prays  for  a 
ne  exeat.  There  is  no  affidavit  annexed  to  the  bill,  except 
that  of  the  complainant  herself.  When  the  bill  was  filed, 
an  application  for  the  order  of  ne  exeat  was  made.  To  sup- 
port the  motion,  the  bill  and  the  annexed  affidavit  was 
relied  upon.  A  ne  exeat  was  ordered.  The  defendant  has 
answered  the  bill,  and  now  moves  to  discharge  the  order. 

Several  grounds  are  relied  upon  to  sustain  the  motion. 

First.  That  the  complainant  is  not  entitled  to  the  writ 
until  alimony  is  fixed.  The  authorities  referred  to,  CogUr 
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V.  OogUr^  1  Ves.  jun.  94 ;  Shaftoe  v.  ShafioCj  7  Ves.  171 ; 
and  Dawson  y.  Dawson,  lb.  178,  very  fiilly  sustain  this 
objection.  But  in  Denton  v.  Denton,  1  J.  C.  B.  364,  the 
Chancellor,  upon  the  ex  parte  application  of  the  wife,  or- 
dered a  ne  exeat  prior  to  a  decree  for  alimony.  And  upon 
an  application  to  discharge  the  order  (1  J.  C.  i?.  441) 
upon  this  ground,  the  Chancellor  reviewed  the  above,  and 
other  authorities,  relied  upon  to  sustain  the  objection, 
and  overruled  them,  after  examining  the  principles  upon 
which  the  decisions  were  put.  The  Court  of  Chancery, 
in  this  state,  has  uniformly  followed  the  decision  of  Den- 
ton  V.  Denton,  and  the  question  must  be  considered,  there- 
fore, as  settled. 

Second.  It  is  objected  that  the  affidavit  of  the  wife,  as 
to  the  intention  of  the  husband's  leaving  the  state,  is  in- 
sufficient ;  that  the  affidavit  is  founded  upon  her  belief 
only;  and  it  is  further  objected,  that  the  affidavit  of  the 
wife,  alone,  is  not  sufficient  to  warrant  an  order  for  the 
writ. 

It  is  true,  in  Sedwick  v.  Walkifis,  1  Ves.  jun.  49,  the 
Lord  Chancellor  refused  a  ne  exeat  where  the  affidavit  of 
the  wife,  alone,  was  offered  to  support  the  motion.  But 
the  case  was  virtually  overruled  in  Shaftoe  v.  Shaftoe,  7 
Ves.  171 ;  and  in  the  case  of  Denton  v.  Denton  the  order 
was  made  upon  the  affidavit  of  the  wife  alone. 

The  sufficiency  of  the  affidavit  is  further  objected  to, 
because  it  does  not  allege  that  the  defendant  is  about 
leaving  the  state  to  avoid  the  jurisdiction  of  the  court 
In  Etches  v.  Lance,  7  Ves.  jun.  417,  the  Lord  Chancellor 
asks  the  question,  "  Must  not  something  more  positive  be 
sworn  as  to  the  facts  of  his  going  abroad,  or  declaration ; 
and  ought  not  the  affidavit  to  state  that  he  is  going  to 
avoid  the  jurisdiction  of  the  court?"  But  such  an  alle- 
gation is  not  necessary,  if  the  facts  stated  show  that  the 
defendant's  departure  will  defeat  the  complainant's  claim, 
or  that  he  is  leaving  the  state  for  that  purpose.  Boekm  ▼. 
Wood^  Tur.  f  Buss.  844 ;  Atkinson  v.  Leonard^  8  Bro.  0. 
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H.  318,  In  Tomhnson  v.  Harrisor^  8  Ves.  82,  the  Lord 
Chancellor  expressed  some  doubt  whether  the  affidavit 
was  sufficient,  not  alleging  that  the  defendant  was  going 
abroad  to  avoid  the  demand.  Bat,  upon  being  reminded 
by  Mr.  Leach  {amicus  curice)  of  the  search  for  precedents, 
when  the  question  was  asked  by  Lord  Eldmij  and  the  re- 
sult of  that  investigation,  the  order  was  made. 

Another  objection  to  the  affidavit  is,  that  it  states  the 
bdief  only  of  the  complainant  as  to  the  intention  of  the 
defendant's  departing  the  state.  The  objection  is  not  well 
taken  in  point  of  fact.  The  affidavit  states  that  the  de- 
fendant threatened  the  complainant,  that  he  would  aban- 
don her  without  making  any  provision  for  her  support, 
and  that  he  intended  to  take  with  him  another  woman  ; 
that  he  had  then  his  goods  packed,  and,  as  she  believes^ 
with  the  intention  of  leaving  the  state  of  New  Jersey,  and 
leaving  the  complainant  and  her  infant  child  perfectly 
destitute."  The  affidavit  should  show  that  the  defendant 
intends  going  abroad.  It  must  be  positive  as  to  this  point, 
or  to  his  threats  or  declarations  to  that  effect,  or  to  facts 
evincing  it,  or  circumstances  amounting  to  it.  1  J3arb.  C. 
P.  649.  I  think  the  affidavit  sufficiently  precise  in  the 
particulars  required.  In  some  cases,  it  will  be  sufficient 
if  the  intention  of  the  defendant's  going  abroad  is  sworn 
to  upon  information  and  belief.  ColUnson  v.  Collinson,  18 
Ves.  352.  The  court  should  exercise  a  sound  discretion 
in  ordering  this  writ.  It  should  not  be  issued  in  a  doubt- 
ful case.  The  debt,  or,  in  a  case  between  husband  and 
wife,  the  duty,  should  be  certain,  and  the  intention  of  de- 
parture beyond  the  court's  jurisdiction  should  sufficiently 
appear.  There  is  no  technical  form  in  which  these  par- 
ticulars need  be  stated.  It  is  sufficient  if  they  appear  by 
proper  proof  before  the  court.  The  debt  need  not  appear 
by  affidavit  It  is  sufficient  if  established  by  a  master's 
report,  as  in  the  case  of  ColUnson  v.  CoUinson,  before  re- 
ferred to. 

Third.  It  is  insisted  that  the  answer  and  the  acoom- 
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panying  affidavits  show  a  case  which  renders  it  improper 
for  the  court  to  interfere  with  the  liberty  of  the  defend- 
ant The  bill  alleges,  in  general  terms,  that  the  defendant 
abused  and  ill-treated  the  complainant  in  the  most  cruel 
and  inhuman  manner.  The  only  specification  of  such 
abuse  is,  that  he  accused  the  complainant  of  infidelity  to 
her  marriage  vows,  and  refused  to  provide  her  and  her 
in&nt  child  with  the  necessaries  of  life.  The  defendant 
denies  that  he  ever  refused  to  make  a  suitable  provision 
for  the  maintenance  and  support  of  his  wife  and  child, 
and  alleges  that  he  has  always  provided  for  them,  and  fiir- 
nished  them  with  the  necessaries  and  comforts  of  living 
suitable  to  their  station  in  life.  He  does  not  deny  the  fact 
of  having  accused  her  of  infidelity  to  her  marriage  vows. 
But,  as  to  this  particular,  the  bill  itself  is  very  meagre. 
Whether  this  charge  was  made  in  the  presence  of  a  third 
person,  or  was  the  mere  ebullition  of  angry  feelings,  made 
in  an  excited  altercation  between  the  parties,  is  not  stated. 
The  occasion,  and  the  circumstances  under  which  the 
charge  was  made,  would  very  materially  affect  the  aggra- 
vation of  the  offence.  But  the  defence  made  by  the  de- 
fendant, as  to  the  allegation  of  his  intention  to  abandon 
his  wife  and  child,  and  to  depart  from  the  state  for  the 
purpose  of  avoiding  his  legal  responsibility  to  provide  for 
them,  is  satisfactory,  and  entitles  him  to  have  the  ne  exeat 
discharged.  The  defendant  has  for  a  long  time  been  a 
foreman  in  an  extensive  tailoring  establishment  in  the 
city  of  Newark.  About  ten  months  prior  to  filing  the  bill, 
the  establishment  removed  its  place  of  business  to  the 
city  of  New  York ;  and  the  defendant,  although  keeping 
house  with  his  wife  in  the  city  of  Newark,  was  obliged 
to  go  daily  to  New  York  to  discharge  his  duties  as  fore- 
man. Finding  this  inconvenient  and  expensive,  he  deter- 
mined to  remove  to  New  York,  and  made  his  arrange- 
ments accordingly.  His  wife  refused  to  go  with  him;  and 
upon  his  insisting,  she  actually  abandoned  her  home  in 
Newark,  and  took  up  her  residence  with  a  neighbor.  The 
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complainant  went  to  New  York,  and  pursued  his  business 
there ;  but  before  going,  left  in  the  hands  of  a  friend  some 
money,  to  be  applied  for  the  support  of  his  wife  and  child. 
Subsequently,  on  coming  out  to  Newark  to  look  after  his 
property,  he  was  arrested  upon  this  writ  of  ne  exeat  I 
have  not  stated  the  defendant's  case  as  strong  as  it  is  made 
by  the  answer  and  affidavits.  For  a  Court  of  Chancery, 
under  such  circumstances,  to  undertake  to  restrain  the 
liberty  of  a  husband,  in  order  to  compel  him  to  support 
his  wife,  would  be  adopting  the  wildest  notions  of  the 
most  sanguine  enthusiasts  in  favor  of  women's  rights. 
What  is  left  us  of  the  principles  of  the  common  law  re- 
specting the  relationship  existing  between  husband  and 
wife,  this  court  must  adhere  to.  The  husband  is  bound 
to  provide  a  proper  maintenance  for  his  wife,  but  she 
must  share  his  fortunes  under  his  own  roof  If  she  seeks 
another  shelter  for  her  own  pleasure  or  convenience,  it 
must  be  at  her  own  expense.  Whatever  may  be  done 
elsewhere,  this  court,  while  any  discretion  is  left  to  it  in 
administering  the  laws,  will  not  countenance  a  relaxation 
of  any  of  those  wholesome  rules  which  make  the  mutual 
dependencies  between  husband  and  wife,  and  child,  the 
best  security  for  the  peace  and  happiness  of  them  all. 

The  fifth,  and  last  ground,  upon  which  the  defendant 
relies  to  have  the  order  discharged,  is  also  well  taken,  that 
the  bill  is  for  alimony  founded  upon  extreme  cruelty,  and 
that  in  such  a  case  this  court  has  no  jurisdiction  to  decree 
alimony,  except  as  incident  to  a  divorce ;  and  as  that  is 
not  asked  for,  the  complainant  is  not  entitled  to  relief. 
The  general  proposition  is  contended  for,  that  this  court 
can  grant  alimony  only  as  incident  to  divorce. 

Bishop  on  Marriage  and  Divorce,  551  to  561,  after  dis- 
cussing the  doctrine,  and  referring  to  the  numerous  au- 
thorities bearing  upon  it,  says,  "  It  is  upon  this  principle," 
the  principle  just  stated  by  the  author,  that  the  law  casts 
upon  the  husband  the  duty  suitably  to  maintain  the  wife, 
according  to  his  ability  and  condition ;  '^  that,  as  a  gene- 
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ral  proposition,  a  decree  for  separation  in  favor  of  the 
wife  must  be  accompanied  or  followed,  if  she  ask  it,  by 
a  decree  for  alimony.  And  upon  the  same  principle  rests 
the  better  and  general  doctrine,  which  we  have  already 
discussed,  that  no  court  can  grant  alimony  when  that  is 
the  only  thing  sought ;  because,  in  the  nature  of  the  case, 
an  adjudication  that  the  wife  may  live  separate  from  the 
husband,  is  a  necessary  foundation  for  an  adjudication 
that  he  shall  pay  her  a  separate  support." 

The  jurisdiction  of  this  court  in  cases  of  divorce  and 
alimony  is  prescribed  by  statute.  The  third,  fourth,  and 
eighth  sections  of  the  statute  (iZ.  L.  923,  924,)  specify  the 
grounds  upon  which  the  court  may  assume  jurisdiction. 
The  ninth  section  {R.  L,  924)  enacts,  "that  when  a  di- 
vorce shall  be  decreed,  the  court  may  take  such  order 
touching  the  alimony  and  maintenance  of  the  wife,  and 
also  touching  the  care  and  maintenance  of  the  children 
by  the  husband,  as  from  the  circumstances  of  the  parties 
and  the  nature  of  the  case  shall  be  fit,  reasonable,  and 
just."  The  tenth  section  of  this  statute  specifies  a  single 
case  in  which  it  declares  it  shall  be  lawful  for  the  court 
to  order  alimony,  without  connecting  such  order  with  a 
decree  for  divorce,  and  that  is  in  a  case  where  the  court 
is  not  authorized  by  statute  to  decree  a  divorce,  viz.  where 
the  husband,  without  any  justifiable  cause,  shall  abandon 
his  wife,  or  separate  himself  from  her,  and  refuse  or  ne- 
glect to  maintain  and  provide  for  her.  Admitting  that 
there  is  nothing  in  the  statute  itself  to  prohibit  the  court 
from  making  a  decree  for  alimony  alone,  in  those  cases 
specified  in  the  statute  where  the  court  may  decree  di- 
vorce and  alimony  as  incident  to  it,  we  are  then  thrown 
back  upon  the  question,  as  a  matter  of  principle,  whether 
the  court  ought,  except  in  cases  expressly  authorized  by 
statute,  to  decree  alimony,  except  upon  a  decree  for  di- 
vorce, as  a  necessary  foundation  for  it.  The  weight  of  au- 
thority, as  has  been  before  stated,  is  against  the  jurisdic- 
tion.  Although  we  have  no  express  adjudication  in  this 
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court  upon  the  point,  the  opinion  of  the  Chancellors  in 
cases  which  have  been  decided,  not  however  turning  upon 
that  point  alone,  would  seem  to  incline  in  fevor  of  the 
doctrine,  as  I  have  stated  it.  In  Mehny  v.  Mehny^  decided 
by  Chancellor  Williamson,  in  1828,  a  decree  was  made 
for  alimony.  The  bill  was  filed  for  divorce  and  alimony. 
But  the  case  was  brought  within  the  provision  of  the  tenth 
section  of  the  statute.  The  Chancellor  says,  "  I  think  it 
sufficiently  proved  that  the  complainant  has  offered  to  re- 
turn and  live  with  the  defendant,  and  that  he  refuses  to 
live  with  her,  and  neglects  to  provide  for  her,  or  to  main- 
tain her  according  to  his  circumstances  and  situation  in 
life."  In  the  case  of  Miller  v.  Miller^  Saxton  389,  the  mas- 
ter, sitting  for  the  Chancellor,  after  citing  JBcUl  v.  MonU 
gcmery,  2  Ves.  jun.  195,  in  which  Lord  Thurlow  says,  "  I 
take  it  to  be  the  established  law,  that  no  court,  not  even 
the  ecclesiastical  court,  has  any  original  jurisdiction  to 
give  a  wife  separate  maintenance,**  goes  on  to  say,  "But 
in  this  state,  I  consider  this  court  has  original  jurisdic- 
tion." And  he  then  cites  the  tenth  section  of  the  statute 
to  sustain  his  opinion. 

The  present  case  is  not  within  the  tenth  section  of  the 
statute.  The  husband  has  not  abandoned  his  wife,  or 
separated  himself  from  her,  nor  refused  or  neglected  to 
maintain  and  provide  for  her.  She,  as  the  bill  admits, 
left  his  home,  and  abandoned  him. 

With  the  view  I  have  taken  respecting  the  jurisdiction 
of  the  court,  I  think  I  may  safely  conclude,  that  it  is  at 
least  extremely  doubtful  whether  the  complainant  is  enti- 
tied  to  the  relief  she  seeks  by  her  bill.  As  the  court  ought 
not,  in  a  case  of  doubt,  to  order  a  ne  exeaiy  I  consider  this 
objection  to  the  jurisdiction  of  the  court,  for  the  purposes 
of  this  argument,  to  be  well  taken. 

Vol.  ul  n 
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David  B.  Cornish  vs.  Isauh  Bbtan  et  al. 

This  ooart  has  tho  power  to  order  a  bond  or  other  iDitroment  to  be  deliTerod 
ap  to  be  cancelled,  and  the  court  may  properly  exerciie  the  power,  although 
the  groands  apon  which  the  jurudiction  of  the  ooart  ia  invoked  may  oomti* 
tnte  a  valid  defence  at  law  against  the  writing. 

An  assignee  of  a  bond,  takes  it  subject  to  all  the  eqoities  which  existed  at  the 
time  of  the  assignment,  between  the  obligor  and  obligee. 

Bat  if  A.  executes  to  B.  his  bond,  and  takes,  as  a  consideration  lor  it,  B's  pro- 
missory note  at  ninety  days,  if  B.  assigns  the  bond  to  C.  before  the  note 
becomes  dae,  A.  cannot  resist  the  payment  of  his  bond  in  the  assignee's 
hand  on  the  ground  of  a  &ilare  of  consideration. 


The  bill  alleges,  that  on  or  about  the  8d  day  of  Jane, 
1858,  Edward  Mumford  was  engaged,  in  the  city  of  Phila- 
delphia, in  the  business  of  vending  tickets,  entitling,  or 
purporting  to  entitle,  the  holders  thereof  to  a  passage 
from  the  city  of  New  York  to  California,  representing 
himself  to  be  the  accredited  agent  of  the  proprietors  of 
certain  lines  of  steam  ships  for  the  conveyance  of  passen- 
gers between  the  places  aforesaid ;  that  the  complainant 
was  desirous  to  secure  a  passage  from  New  York  to  San 
Francisco,  and  for  that  purpose  applied  to  Mumford  for 
the  purchase  of  a  passage  ticket ;  that  upon  such  applica- 
tion, Mumford  demanded  of  him,  as  the  price  of  soch 
ticket,  one  hundred  and  eighty  dollars,  and  that  the  com- 
plainant, being  unprovided  with  cash,  proposed  to  Mum- 
ford to  execute  to  him  a  bond  conditioned  for  the  pay- 
ment of  two  hundred  dollars,  to  be  secured  by  a  mortgage 
on  certain  real  estate  belonging  to  the  complainant,  situ- 
ate in  the  city  of  Camden,  in  this  state ;  that  Mumford 
refused  this  proposition,  but  at  the  same  time  proposed  to 
sell  the  complainant  a  ticket  for  a  conveyance  from  New 
York  to  San  Francisco  at  the  price  of  one  hundred  and 
sixty  dollars,  and  to  give  him  the  sum  of  one  hundred 
dollars  in  money,  and  an  acknowledgment  of  the  receipt 
by  him,  the  said  Mumford,  from  the  complainant  of  the 
forther  sum  of  three  hundred  dollars,  and  that  the  oom- 
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plainant  should  execute  and  deliver,  in  turn  to  Mumford, 
the  complainant's  bond  conditioned  to  pay  six  hundred 
dollars,  viz.  three  hundred  dollars  in  one  year,  with  inte- 
rest, and  three  hundred  dollars  in  two  years,  with  inte- 
rest, and  a  mortgage  on  the  Camden  lands,  to  secure  the 
said  bond ;  that  Mumford  represented  that  the  bond  and 
mortgage  in  such  case  should  be  held  good  for  three 
hundred  dollars  only ;  that  the  receipt  of  three  hundred 
dollars  would  always  remain  as  a  discharge  for  so  much 
of  the  bond ;  that  he  wished  the  bond  and  mortgage  to 
be  six  hundred  dollars,  for  his  own  convenience,  and 
that  he  would  not  furnish  the  ticket  on  any  other  terms ; 
that  the  complainant,  confiding  in  Mumford,  did,  on  the 
8d  of  June,  1852,  execute  and  deliver  to  M.  a  bond  and 
mortgage  to  secure  9^00,  according  to  the  terms  afore- 
said, and  upon  the  delivery  thereof,  received  from  M.,  as 
the  only  consideration  therefor,  the  sum  of  one  hundred 
dollars  in  money,  together  with  a  receipt,  signed  by  M., 
tor  the  sum  of  9300,  and  a  memorandum  in  writing,  that 
he  would  furnish  the  complainant,  in  the  city  of  New 
York,  a  passage  ticket  from  said  city  to  San  Francisco 
by  a  steam  ship,  to  sail  from  New  York  on  the  ninth  of 
June  then  next ;  that  in  pursuance  of  said  arrangement, 
complainant  went  to  New  York  to  receive  his  passage 
ticket,  and  sail  for  California,  and  remained  in  New  York 
until  after  the  sailing  of  the  steamer  of  the  said  9th  of 
June,  and  made  frequent  demands  upon  M.  for  his  ticket, 
but  which  M.  neglected,  and  failed  to  furnish ;  that,  on 
the  14th  of  same  month  of  June,  complainant  called  upon 
M.,  in  the  city  of  Philadelphia,  and  paid  back  to  him,  at 
hiB  request,  ihe  said  sum  of  one  hundred  dollars,  so  re- 
ceived from  him  as  aforesaid,  and,  upon  like  request,  sur- 
rendered and  delivered  to  M.  the  memorandum  agreeing 
to  furnish  the  passage  ticket,  and  also  delivered  up  to 
said  M.  the  receipt  for  three  hundred  dollars,  the  said 
money,  ticket,  and  receipt  being  the  whole  and  only  con- 
sideration for  the  bond  and  mortgage ;  that  at  that  time 
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complainant  demanded  the  bond  and  mortgage,  when  M. 
replied,  that  they  were  not  conveniently  at  hand,  or  in 
the  actual  possession  of  him,  the  said  M.,  and  he,  the 
said  M.,  thereupon  executed  and  delivered  to  complain- 
ant, and  prevailed  on  him  to  accept,  a  bond,  in  the  pen- 
alty of  91200,  conditioned  for  the  payment  of  the  instal- 
ments and  interest  mentioned  in  the  condition  of  the 
bond  and  mortgage  from  complainant  to  M.,  acknowledg- 
ing the  receipt  of  the  money  received  by  the  bond  and 
mortgage,  and  covenanting  to  make  good  all  payments 
on  account  thereof,  and  to  take  up  and  release  the  com- 
plainant from  the  said  bond  and  mortgage  as  soon  as  pea- 
sible,  and  at  the  same  time  M.  delivered  to  complainant 
a  receipt  for  said  $600  and  an  undertaking  to  pay  off  said 
bond,  and  which  bond  and  receipt  the  complainant  re- 
ceived as  temporary  security  for  the  surrender  of  the 
bond  and  mortgage  ;  that  between  the  day  of  the  date  of 
the  said  bond  and  mortgage  and  the  26th  day  of  the 
same  month  of  June,  Mumford  assigned  and  delivered 
the  said  bond  and  mortgage  to  the  other  defendant 
in  this  suit,  Isaiah  Bryan,  of  the  city  of  Camden  afore- 
said, and  that  afterwards,  to  wit,  on  the  said  26th  day 
of  June,  the  said  mortgage  was  put  upon  record,  and 
that  B.  now  claims  from  complainant  the  money  due  on 
the  bond  and  mortgage ;  that  complainant  has  lately  dis- 
covered that  the  said  M.  never  was  the  accredited  agent 
of  any  line  of  steam  ships,  and  had  no  authorily  to  sell 
passage  tickets  by  any  line  of  conveyance  from  the  own- 
ers thereof,  or  for  any  other  person  authorized  therefor; 
that  complainant  is  a  man  of  color,  ignorant  of  ihe  forms 
of  business,  and  particularly  of  the  nature  and  effect  of 
the  bond  and  mortgage  so  executed  by  him,  as  aforesaid, 
to  M. ;  that  he  is  advised  by  counsel  that  the  said  bond 
and  mortgage  are  fraudulent  and  void,  and  ought  to  be 
delivered  up  to  be  cancelled ;  that  E.  M.  threatens,  if  the 
money,  as  it  grows  due  on  the  bond  and  mortgage  is  not 
paid,  he  will  commence  suit  upon  them. 
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The  prayer  of  the  bill  is,  that  the  said  bond  and  mort- 
gage may  be  declared  null  and  void,  and  that  the  same 
may  be  delivered  up  to  be  cancelled ;  that  an  ii\junction 
may  issae,  &c,  and  that  the  complainant  may  have  such 
farther  and  other  reliei^  &c. 

Josiah  Bryan  answered  this  bilL  He  states  that  he  is 
the  bona  Jide  assignee  of  the  said  bond  and  mortgage ; 
that  it  was  assigned  to  him  on  the  8th  day  of  June,  1858, 
and  was  by  him  delivered  for  record  on  the  26th  of  the 
same  month ;  that  the  consideration  paid  by  him  to  K  M. 
was  9560  in  cash,  and  that  he  took  the  assignment 
without  any  notice  of  any  of  the  fisu^ts  or  circumstances 
allied  by  the  bill  of  complaint  in  reference  to  the  trans- 
action. 

No  answer  was  put  in  by  Edward  Mumford,  he  having 
left  the  country  shortly  after  the  transaction. 

Proo&  were  taken  on  the  part  of  the  complainant,  and 
exhibits  made  on  both  sides. 

Barker  Ghimmere  and  W.  L.  Dayton^  for  the  complain- 
ant, insisted — 

First  That  the  bond  and  mortgage  were  procured  by 
artifice  and  fraud,  and  are  therefore  void. 

Second.  That  the  assignee  took  the  assignment  of  the 
bond  and  mortgage  subject  to  all  the  equities  existing  be- 
tween the  obligor  and  obligee.  Shamwn  v.  Marsdis  et  al.^ 
SaxUm  425,  and  cases  there  cited. 

Third.  That  the  obligee  paid  and  satisfied  the  bond 
and  mortgage  to  the  obligor  before  having  any  notice  of 
the  assignment    Statutes  of  New  Jersey  801. 

Fourth.  That  the  relief  prayed  for  is  proper  to  be 
granted  by  this  court  Hamilion  v.  OummingSy  1  J.  C.  JR, 
517. 

James  B.  Dayton,  for  defendant 
The  remedy  of  the  complainant  is  complete  at  law,  and 
the  court  ought  not  to  grant  the  relief  asked  for  by  the  bill. 
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Minshaw  v.  Jordxm  3  jB.  C.  18 ;  Ryan  v.  Macmaik,  3  Bro. 
15 ;  Newman  v.  WiZri^r,  2  Ve^.  Jwn.  483 ;  Franco  v.  Bolianj 
3  Fe5.  363 ;  GVay  v.  Matthias,  5  Fe^.  286. 

Bryan  is  an  innocent  holder  without  notice  of  any  fraud. 
There  was  no  fraud.  The  complainant  made  his  bargain 
with  his  eyes  open,  and  his  ignorance  and  stupidity  ought 
not  to  prevaU  in  depriving  this  defendant  of  his  money. 

After  complainant  discovered  the  alleged  fraud,  he 
waived  it,  and  took  Mumford's  bond  in  full  consideratioiL 
He  cannot  now  set  up  the  fraud.  Story  on  Contracts^  §  814, 
816 ;  Lyon  v.  Richmond,  2  J.  C.  R.  51 ;  Siorrs  and  Brooks 
V.  Barker,  6  J.  C.  R.  166. 

He  paid  the  bond  and  mortgage,  if  he  did  pay  them, 
with  full  knowledge  of  the  assignment.  Mumford  told 
him  he  did  not  have  them. 

The  Chancellor.  The  prayer  of  the  bill  is,  that  the 
bond  and  mortgage  executed  by  Mumford  to  Cornish,  and 
by  Cornish  assigned  to  the  defendant,  Brj'an,  may  be  de- 
clared null  and  void,  and  may  be  decreed  to  be  delivered 
up  to  the  complainant,  and  be  cancelled. 

This  relief  is  resisted  upon  several  grounds. 

First.  The  power  of  the  court  is  questioned. 

Second.  Upon  the  ground  that  the  allegations  of  the 
bill,  respecting  fraud  in  procuring  the  execution  and  de- 
livery of  the  bond  and  mortgage,  are  not  sustained  by  the 
proofs. 

Third.  That  the  defendant,  Bryan,  is  a  bona  fide  as- 
signee, without  any  notice  as  to  the  consideration  upon 
which  the  bond  and  mortgage  were  executed,  and  that 
his  rights  ought  not  to  be  aflfected  by  the  transactions 
between  the  original  parties. 

Fourth.  That  whatever  payment,  or  satisfitction  of  the 
bond  and  mortgage,  was  made  by  the  complainant  to 
Mumford,  was  after  the  assignment,  and  under  circum- 
fltances  to  charge  the  complainant  with  notice  of  the  as- 
signment. 
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And  lastly.  That  the  bond  delivered  by  Mumford  to 
Cornish  was  a  new  consideration  for  the  bond  and  mort* 
gage,  and  was  received  as  such  by  the  complainant,  with 
full  knowledge  of  the  alleged  fraud ;  and  that  he  is  thereby 
estopped  fix>ni  setting  it  up  against  the  defendant,  Bryan, 
who  is  a  b(ma  fide  assignee. 

The  power  of  the  court  to  order  a  bond,  or  other  in- 
strument, to  be  delivered  up  to  be  cancelled,  has  been  too 
frequently  exercised  to  be  now  called  in  question.  The 
authorities  wereverycarefoUy  examined  by  the  ChanceUor 
in  Samilion  agcnnst  OummingSy  1  J.  C.  B.  517,  and  the  pro- 
priety  of  the  court  exercbing  such  power  in  particular 
cases  vindicated.  "  This  court  has  the  power  to  order  a 
bond  or  other  instrument  to  be  delivered  up  to  be  can- 
celled, whether  such  instrument  is  or  is  not  void  at  law, 
or  whether  it  be  void  on  the  face  of  it,  or  by  matter  shown 
by  the  proofs  in  the  cause ;  but  the  exercise  of  this  power 
rests  in  the  sound  discretion  of  the  court,  and  is  regulated 
by  the  circumstances  of  each  particular  case." 

The  mere  fact,  that  the  grounds  upon  which  the  juris- 
diction of  this  court  is  invoked  may  avail  the  party  in  an 
action  at  law,  and  constitute  a  valid  defence  by  plea,  or 
otherwise,  is  not  a  sound  objection  to  the  court's  exer- 
cising this  power.  If  a  party  holds  an  obligation  which 
ought  to  be  cancelled,  and  persists  in  holding  it  for  the 
purpose  of  harassing  the  obligor  with  a  suit,  he  ought  not 
to  be  permitted  to  select  his  own  place,  time,  and  circum- 
stances for  such  prosecution.  Where  a  suit  at  law  is  com- 
menced, and  the  defence  at  law  is  complete,  then  that  is 
a  good  objection  for  this  court's  refusing  to  change  the 
forum  of  litigation.  Where,  too,  the  defence  is  of  a  cha- 
racter plain  and  palpable,  and  within  the  command  of  the 
party  at  any  time,  this  court  ought  not  to  encourage  a  re- 
sort to  an  expensive  litigation  in  a  Court  of  Chancery. 
In  all  cases,  the  court  must  exercise  a  sound  discretion, 
and  be  regulated  in  its  action  by  the  propriety  of  the  par- 
ticular case  before  it.    The  case  made  by  this  bill  is  one 
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entitling  the  complainant  to  relie£  The  grounds  upon 
which  he  insists  the  bond  and  mortgage  should  not  be 
enforced,  while  they  might  protect  him  against  a  recoveiy 
in  any  action  at  law  brought  against  him,  are  of  a  charac- 
ter to  render  a  defence  at  law  embarrassing  and  hazard- 
ous. Besides,  if  the  complainant's  allegations  are  true, 
the  mortgage  ought  not  to  remain  an  encumbrance,  or 
at  least  a  blemish,  upon  his  title.  His  only  remedy  to 
relieve  himself  of  the  embarrassment  which  this  mort- 
gage  might  occasion  him,  and  of  the  serious  injury  to  hia 
title,  is  by  a  resort  to  this  court  I  think  the  complainant 
is  rightly  before  this  tribunal,  and  should  be  relieved,  if 
he  has  sustained  his  case  by  proof. 

As  to  the  bond  and  mortgage  having  been  procured 
fix)m  the  complainant  by  the  artifice  and  fraud  of  Mum- 
ford,  if  the  complainant's  right  to  relief  turned  solely 
upon  this  question,  his  case  could  not  be  sustained.  The 
allegations  of  the  bill  in  this  particular  are  not  proved. 
The  important  charge,  that  Mumford  fraudulently  as- 
sumed to  be  the  agent  of  a  line  of  steamers  between  New 
York  and  San  Francisco,  with  power  and  authority  to 
vend  tickets  for  passengers,  is  not  made  satis&ctory  by 
the  evidence.  He  was  openly  acting  as  such  agent  in  the 
city  of  Philadelphia.  It  is  not  pretended  he  assumed  such 
authority  for  the  mere  purpose  of  imposing  upon  the 
complainant  The  only  evidence  of  his  want  of  authority 
is  the  &ct,  that  upon  the  complainant's  calling  at  the  office 
of  the  company  in  the  city  of  New  York,  for  whom  Mum- 
ford  assumed  to  act,  some  one  at  the  office  denied  that 
Mumford  was  an  agent  There  might  have  been  reasons 
existing  at  the  time  when  inquiry  was  made  for  denying 
his  agency.  It  was  on  the  eve  of  the  sailing  of  the  steamer, 
at  a  period  when,  it  is  a  matter  of  notoriety,  the  demand 
for  passages  could  not  be  supplied.  But  it  is  unnecessaiy 
to  speculate  upon  this  matter.  Satisfactory  proof  was 
within  reach  of  the  complainant  If  Mumford  was  not 
an  agent  of  the  company,  some  one  connected  with  the 
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company  should  have  been  called  as  a  witness  to  establish 
the  £Eict.  The  proof,  as  to  the  particulars  of  the  transac- 
tions which  took  place  during  the  negotiation  of  the  par- 
ties respecting  the  bond  and  mortgage,  does  not  corres- 
pond with  the  allegations  of  the  bill  in  every  particular. 
According  to  the  testimony  of  Eli  Hopkins,  the  whole 
transaction  was  this :  the  complainant  applied  to  Mum- 
ford  for  a  ticket,  and  offered  to  give  him  a  mortgage  on 
his  house  and  lot  in  Camden  for  three  hundred  dollars. 
He  wanted  Mumford  to  give  him  a  ticket  for  one  hundred 
and  eighty  dollars,  and  the  balance  in  money  for  the 
mortgage.  Mumford  refused,  and  said  he  would  not  take 
a  mortgage  for  less  than  six  hundred  dollars.  It  was  then 
agreed  between  them  that  the  bond  and  mortgage  should 
be  given  for  six  hundred  dollars ;  that  Mumford  should 
give  complainant  a  ticket  for  a  passage  from  New  Tork 
to  California,  at  the  price  of  one  hundred  and  eighty  dol- 
laro,  pay  him  in  cash  one  hundred  and  twenty  dollars, 
and  give  him  a  receipt  for  $300,  which  receipt  would  be 
good  at  any  time  as  a  payment  for  that  amount  on  the 
bond  and  mortgage.  The  witness  does  not  state  that 
Mumford  used  any  artifice,  or  even  persuasion,  to  induce 
the  complainant  to  make  the  arrangement.  He  delibe- 
rately entered  into  this  arrangement.  Mumford  gave  him 
one  hundred  dollars  in  cash,  a  memorandum  for  the  ticket, 
and  a  receipt,  as  agreed  upon,  for  the  three  hundred  dol- 
lars, and  tiie  complainant  delivered  to  Mumford  the  bond 
and  mortgage.  Thus  far  there  was  no  fraud  in  this  trans- 
action, unless  Mumford  assumed  his  character  as  ticket 
agent  for  the  fraudulent  purpose  of  procuring  the  com- 
plainant to  execute  the  papers ;  and  upon  this  point,  as  I 
have  already  remarked,  the  evidence  is  not  satisfactory. 
The  next  question  is,  as  to  the  rights  of  Byan  under  his 
assignment. 

What,  then,  were  the  respective  rights  of  the  original 
parties  at  this  crisis  in  the  transaction  ?  The  bond  and 
Biortgage  had  been  delivered.   The  complainant  had  re- 
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ceived  a  valid  consideration  for  them  of  two  hundred  and 
eighty  dollars,  one  hundred  of  which  was  in  cash,  and  for 
the  remaining  one  hundred  and  eighty  dollars,  he  took  a 
memorandum,  or  order,  for  the  delivery  of  a  passage 
ticket  from  ISew  York  to  California,  in  a  steamer  to  sail 
from  the  city  of  New  York  on  the  then  9th  day  of  June. 
On  the  8th  day  of  June,  Mumford  assigned  the  bond  and 
mortgage  to  the  defendant,  Byan.  Byan  took  the  bond 
subject  to  all  the  equities  which  existed  at  the  time  of  the 
assignment  between  the  obligor  and  obligee.  On  the  8th 
of  June,  it  was  a  good  and  valid  obligation  in  the  hands 
of  the  obligee  for  two  hundred  and  eighty  dollars.  By  the 
assignment,  all  his  title  and  interest  passed,  and  became  « 
vested  in  his  assignee.  That  interest  was  not  affected  by 
the  subsequent  failure  of  the  obligee  to  ftimish  the  pas- 
sage ticket  The  assignment  was  executed  on  the  8th  of 
June.  The  ticket  was  to  be  furnished  on  the  9th.  If  this 
part  of  the  consideration  had  failed  while  the  bond  re- 
mained in  the  hands  of  the  obligee,  an  equity  to  have 
that  amount  deducted  from,  or  credited  on  the  bond,  might 
have  arisen.  But  no  such  equity  can  attach  to  the  bond 
in  the  hands  of  a  bona  fde  assignee.  If  A.  executes  to  B. 
his  bond,  and  takes,  as  a  consideration  for  it,  B's  promis- 
sory note  at  ninety  days,  if  B.  assigns  the  bond  to  0.  be- 
fore the  note  becomes  due,  A.  cannot  resist  the  payment 
of  his  bond  in  the  hands  of  the  assignee  on  the  ground 
of  a  failure  of  consideration.  And  upon  the  same  princi- 
ple, the  complainant  could  not  resist  the  payment  of  his 
bond  to  the  amount  of  this  two  hundred  and  eighty  dollars, 
on  the  ground  that  so  much  of  the  consideration  had 
fisdled.  The  assignee  was  a  bona  fde  holder  of  the  bond, 
and,  as  such,  was  entitled  to  recover  of  the  obligor  two 
hundred  and  eighty  dollars,  even  if  he  had  notice  of  the 
whole  transaction  between  the  obligor  and  obligee. 

But  a  further  ground  upon  which  the  complainant  asks 
relief  is,  that  the  bond  has  been  fully  paid  and  aatisfied, 
and  that  such  payment  was  made  to  Edward  Mnmfordy 
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the  obligee,  without  the  complainant's  having  notice  of 
the  aasignment.  If  this  is  so,  the  bond  is  satisfied,  ac- 
cording to  the  provision  of  the  statute.  Statutes  of  New 
Jersey  801. 

The  evidence  on  this  point  is  fiill  and  satis&ctoiy.  After 
tlie  9th  of  June,  the  complainant  returned  from  the  city 
of  New  Tork  baffled  and  disappointed  in  his  efforts  to 
procure  his  ticket  for  a  passage  to  California.  The  only  in- 
ducement for  which  he  had  executed  the  bond  and  mort- 
gage had  fiEiiled.   He  at  once  sought  for  Mumford,  for  the 
purpose  of  rescinding  the  contract  and  procuring  a  return 
of  his  obligations.    On  the  12th  of  June,  he  had  an  inter- 
view with  him  in  the  presence  of  two  companions,  Eli 
Hopkins  and  Henry  Graham,  who,  also,  had  received 
fiom  Mumford  a  like  memoranda  or  tickets  with  that 
which  the  complainant  had  received,  and  who,  in  like 
manner,  had  been  disappointed.    Hopkins  thus  details 
what  took  place  between  the  parties.  As  the  order  of  the 
occurrence  is  of  some  importance,  I  give  the  language  of 
the  vdtness.    "  We  demanded  our  money.    He  then  paid 
Henry  Graham  his  one  hundred  and  eighty  dollars ;  then 
he  asked  David  Cornish  (the  complainant)  to  pay  him  the 
one  hundred  dollars  he  had  paid  him.    David  paid  him ; 
and  then  he  paid  me  back  my  one  hundred  and  eighty 
dollars.    I  received  part  of  the  same  money  which  David 
paid  him.  After  David  paid  him  the  one  hundred  dollars, 
of  course  he  gave  him  up  the  check  and  receipt  for  three 
hundred  dollars.    Then  David  said,  now  I  want  to  have 
this  thing  settled  right  away.    I  have  given  you  up  your 
check.    I  have  given  you  up  your  receipt.   I  have  given 
you  up  your  money.    Now  I  want  you  to  give  me  up  my 
mortgage.    His  reply  was,  "  David,  I  have  not  got  your 
mortgage  just  here,  but  I  will  have  it  for  you  in  the  course 
of  a  few  days,  or  as  soon  as  possible."   The  statement  of 
this  witness  is  corroborated  by  Henry  Graham.  Mumford 
then  gave  complainant  a  writing  acknowledging  the  pay- 
ment in  tail  of  the  bond  and  mortgage.   The  evidence 


156  CASES  IN  CHANCBRT.  [Mat 

Corniflh  v.  Biyan. 

clearly  shows  that  the  complainant  paid  the  bond  in  full 
without  notice  of  the  assignment ;  and  that  when  he  re- 
turned the  consideration,  there  was  no  ground  for  suspi- 
cion that  the  papers  were  not  then  in  die  actual  possea- 
fiion  of  Mumford.  This  constitutes  a  valid  defence  against 
the  bond  under  the  statute.  I  have  been  somewhat  em- 
barrasssd,  as  to  this  part  of  the  case,  from  the  fiict,  that 
the  bill  does  not  directly  charge  that  the  complainant 
satisfied  the  bond  rvUhout  having  notice  of  the  assignment  I 
admit  that  I  have  been  obliged  to  give  a  very  liberal  con- 
struction to  the  bill  to  enable  the  complainant  to  avail 
himself  of  this  ground  of  relief.  I  have  felt  myself  jus- 
tified in  doing  so  to  reach,  what  appears  to  me  after  a 
careful  review  of  all  the  circumstances,  the  real  merits 
and  equity  of  the  case.  The  defendant  must  be  the  suf- 
ferer, but  he  cannot  be  said  to  be  an  innocent  sufferer. 
He  has  involved  himself  in  this  difficulty  by  his  own 
lacheSj  and  by  reposing  undue  confidence  in  a  man  who, 
up  to  the  time  of  the  assignment,  was  a  total  stranger  to 
him.  He  bought  the  bond  and  mortgage  within  five  days 
after  their  execution,  and  before  the  mortgage  was  re- 
corded, at  a  discount  of  fifty  dollars.  He  did  not  have  the 
mortgage  recorded  until  the  26th  of  June ;  and,  instead 
of  giving  notice  at  once  to  the  complainant  of  the  assign- 
ment, he  preferred  reposing  upon  his  confidence  in  Mum- 
ford.  He  thus  exposed  both  himself  and  the  complain- 
ant to  Mumford's  dishonesty,  and  the  law  makes  the  de- 
fendant the  sufferer. 

But,  on  behalf  of  the  defendant,  it  is  insisted  that  the 
instrument  of  writing,  which  was  executed  and  delivered 
by  Mumford  to  the  complainant  on  the  14th  of  June, 
when  the  consideration  of  the  bond  was  returned  to  Mum- 
ford, is  an  affirmance  of  the  existence  and  validity  of  the 
bond  and  mortgage.  I  do  not  see  how  such  a  construction 
can  be  given  to  the  instrument  After  the  complainant 
had  returned  the  consideration,  and  Mumfoixl  had  refused 
to  deliver  up  the  papers,  the  complainant  demanded  seca- 
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rity  for  their  delivery.  Mumford  then  executed  a  writing 
in  the  natnre  of  a  bond  with  a  penalty  of  twelve  hundred 
dollars.  The  condition  recites  the  bond  and  mortgage, 
that  the  complainant  had  not  made  use  of  the  money,  and 
wished  to  pay  the  full  amount  in  advance  for  principal 
and  interest.  It  then  declares  as  follows :  '^  I,  the  said 
Edward  Mumford,  bind  myself,  my  heirs  and  executors, 
to  pay  said  instalment,  and  relinquish  the  same,  having 
received  the  full  sum  of  six  hundred  dollars  and  costs 
from  the  said  David  B.  Cornish  on  account  of  his  mort- 
gage, hereby  discharging  the  said  David  B.  Cornish  from 
any  payment  or  simis  of  money  that  may  come  due  on 
the  same,  and  to  stand  make  good  any  payment  that  may 
come  due  on  account  of  the  same,  or  to  any  other  person 
or  persons  whatsoever,  the  said  Edward  Mumford  binds 
himself  to  take  up  the  said  mortgage,  and  give  the  said 
David  B.  Cornish  a  release  in  fiill  as  soon  as  possible." 

Whether  the  complainant  would  have  been  justified  in 
returning  the  consideration  he  had  received  for  the  bond, 
or  in  paying  the  bond  upon  the  receipt  of  such  a  paper, 
and  could,  after  doing  so,  have  protected  himself  against 
the  payment  of  the  bond  in  the  hands  of  an  innocent 
holder,  is  a  question  different  from  the  one  we  have  to 
solve  in  the  case  before  us.  He  had  satisfied  the  bond, 
not  upon  condition  that  Mumford  should  execute  this  pa- 
per, but  he  had  satisfied  it  unconditionally,  under  the  im- 
pression and  belief  that  the  bond  was  at  the  time  in  the 
hands  of  the  assignee,  and  would  be  forthwith  delivered 
up  to  him.  The  paper  can  be  looked  upon  in  no  other 
light  than  as  an  acknowledgment  that  the  bond  and  mort- 
gage had  been  satisfied,  and  as  an  indemnity  to  the  com- 
plainant against  any  use  of  them  to  the  complainant's  in- 
juiy.  That  such  was  the  intention  of  the  parties  is  evi- 
dent ;  and  such  intention  is  not  inconsistent  with  a  strict 
legal  construction  of  the  instrument. 

I  shall^  therefore,  decree  that  the  bond  and  mortgage 
be  delivered  up  and  cancelled.  The  decree  must  be  wi^- 

VoL.  n.  0 
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oat  co8t0.  There  is  no  evidence  that  the  complainant  no- 
tified the  defendant,  before  instituting  this  salt,  of  the 
grounds  upon  which  he  claimed  relief^  or  that  the  defend* 
ant  had  any  knowledge  of  the  complainant's  equities. 


Hedge  T.  Sims  vs.  Gbbris  Suis,  executor,  and  others. 

The  penonal  estate  is  the  only  fand  for  the  payment  of  legadea,  unleM  a  ocm- 
trary  intention  ^peara  in  the  wilL 

Where  a  legacy  is  made  an  express  charge  npon  the  land,  if  the  peraooal  cs> 
tate  in  the  hands  of  the  executor  is  sofficient  to  pay  the  legacy,  wad  tfaa  ex- 
ecutor squanders  the  estate,  the  legatee  cannot  resort  to  the  land.  The  had 
is  debtor  for  the  legacy  only,  and  not  for  the  misconduct  of  the  executor. 

Where  the  executor  has  in  his  hands  funds  sufficient  to  pay  all  the  legacies,  and 
after  peying  some  of  them,  squanders  or  misapplies  the  residne  of  the  fiud. 
the  legatees  unpaid  cannot  resort  to  the  others  for  contribution;  thelegateei 
who  have  received  payment  are  entitled  to  the  benefit  of  their  dUigeooe. 
When  there  is  an  original  deficiency  of  assets,  the  rule  is  different ;  and  the 
rule  may  have  a  different  application  when  there  is  a  participation  in  miH^ 
plying  the  assets  between  the  executor  and  such  legatees  as  are  paid  thiir 
legacies. 

The  intention  of  the  testator  is  the  essence  of  ademptbn  of  a  legacy.  Wbea 
an  advancement  is  relied  upon  as  an  ademption,  two  facts  most  be  esta- 
blished, the  advancement,  and  the  intention  of  the  testator  that  it  ahoald  be 
in  satisfaction,  or  a  substitute  for  the  bequest 

In  some  cases,  equity  raises  the  presumption,  and  parol  testimony  is  then  ad- 
missible, not  to  raise,  but  to  confirm  a  presumption. 


S.  A.  AUertj  for  complainant. 

C.  8.  Greeny  for  defendant. 

The  Chancellor.  The  object  of  the  bill  is  to  collect  a 
legacy  due  the  complainant  under  the  last  will  of  his 
father,  James  Sims.  Oerris  Sims,  one  of  the  defendants, 
is  the  sole  surviving  executor  of  the  will,  and  he  and  the 
other  defendants  are  devisees  in  possession  of  real  estate 
devised  to  them  by  the  testator.  After  setting  out  the 
will,  the  bill  states,  that  the  executor,  in  the  year  1850, 
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settled  the  estate  in  the  Orphans  Court  of  the  county  of 
Salem,  and  that,  by  such  settlement,  a  balance  was  found 
in  his  hands,  as  such  executor,  of  seven  hundred  and 
eighty-two  dollars  and  eighty-seven  cents,  and  that  he  ap- 
plied that  money  towards  the  payment  and  satisfaction  of 
a  certain  legacy  due  him  under  the  will,  and  refuses  to 
pay  the  legacy  of  seven  hundred  dollars,  by  the  will  be- 
queathed to  the  complainant.  The  bill  charges,  that  the 
executor  is  in  £uling  circumstances,  and  that  he  has  dis- 
posed of  all  the  personal  estate  of  the  testator ;  that  the 
other  defendants,  as  devisees  under  the  will,  have  taken 
possession  of  the  lands  of  the  testator  devised  to  them 
respectively,  which  constituted  all  the  real  estate  of  the 
testator.  The  bill  further  charges,  that  the  defendants 
have  respectively  received  of  the  executors  legacies  which 
they  were  entitled  to  under  the  will,  and  insists,  that  if 
the  testator's  personal  estate  is  not  sufficient,  by  reason 
of  an  application  thereof  to  the  payment  of  any  debts 
and  legacies  to  pay  the  complainant's  legacy,  then  he  is 
entitled  to  have  the  whole  of  said  legacy,  or  the  ratable 
proportion  thereof,  raised  by  a  sale  of  proportionable  parts 
of  the  real  estate  of  the  testator  devised  to,  and  in  the 
possession  of  the  defendants.  The  bill  charges,  that  the 
testator's  real  estate  is  made,  by  the  will,  chargeable  with 
the  complainant's  legacy,  and  tliat  the  defendants,  having 
been  paid  their  respective  legacies  out  of  the  personal  es- 
tate, they  must  each  of  them  contribute,  in  a  proper  ratio, 
to  the  payment  of  the  complainant's  legacy. 

The  prayer  is,  that  the  complainant  may  be  decreed  en- 
titled to  his  legacy,  and  that  it  may  be  paid  out  of  the 
personal  estate,  and  if  that  is  deficient,  then  that  it  may 
be  paid  out  of  the  testator's  real  estate. 

The  bill  was  answered  by  three  of  the  defendants,  Ger- 
riB  Sims,  the  executor,  and  John  and  Smith  Sims.  The 
answer  admits  that  the  executor  paid  off  all  the  debts  of 
the  testator,  and  all  the  legacies,  except  the  one  to  the 
complainant.  It  admits  the  settlement  in  the  Orphans 
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Court,  and  the  balance  found  in  the  hands  of  the  execu- 
tor, as  stated  in  the  bill  of  complaint ;  that  the  executor 
appropriated  the  sum  of  five  hundred  dollars  to  the  pay-i 
ment  of  a  legacy  due  him,  and  that  a  balance  was  left  in 
his  hands  of  two  hundred  and  eighty-two  dollars  and 
eighty-seven  cents,  which  was  the  whole  residue  of  the 
personal  estate  after  the  payment  of  debts  and  legacies. 
The  answer  then  states,  that  the  complainant  was  entitled 
to  the  one-eighth  of  this  residue,  and  that  he  brought 
suit  for  it  against  the  executor,  and  recovered  a  judgment, 
which  was  paid.  The  defendants  admit  that  they  are  in 
possession  of  real  estate  devised  to  them  by  the  will,  and 
claim  the  same  as  devisees.  The  answer  further  alleges, 
that  shortly  after  the  testator  made  his  will,  the  complain- 
ant, being  desirous  of  erecting  a  dwelling  house  upon  the 
part  of  the  real  estate  of  the  testator  which  by  his  said 
will  he  had  devised  to  the  complainant,  received  from  the 
testator  an  advancement  of  seven  hundred  dollars,  in  full 
payment  and  satisfaction  of  the  legacy  mentioned  in  the 
will,  and  appropriated  the  same  for  the  purpose  of  erect- 
ing a  dwelling  house  on  the  land  so  devised  to  him  by 
the  will  of  his  father,  and  which  land,  at  his  father's  death, 
became  vested  in  the  complainant,  as  such  devisee.  The 
complainant  filed  a  replication,  and  the  cause  was  heard 
upon  the  pleadings  and  proofs. 

Admitting  all  the  facts  contained  in  the  bill  to  be  true, 
the  complainant  is  not  entitled  to  relief  against  any  of 
the  defendants,  except  the  executor. 

The  bill  seeks  to  charge  these  defendants  upon  two 
grounds :  First.  That  the  lands  which  they  are  in  posses- 
sion of  as  devisees  are  charged  with  the  payment  of  the 
pecuniary  legacies.  Second.  That  if  the  lands  are  not 
chargeable  by  the  terms  of  the  will,  the  complainant  has 
a  right  to  call  upon  the  defendants  for  contribution,  on 
the  ground  that  their  respective  legacies  have  been  paid 
in  full,  and  the  executor  having  misapplied  the  ftmdB  in 
his  hands,  and  being  insolvent,  the  complainant  has  no 
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other  resource  for  the  8ati8£a>ction  of  his  legacy.  I  have 
been  tinable  to  discover  'anything  in  the  will  to  make  the 
complainant's  legacy,  under  any  circumstances,  a  charge 
upon  the  real  estate.  The  bill  specifies  no  particular  clause 
or  part  of  the  will  upon  which  the  complainant  relies  for 
this  purpose,  nor  was  any  pointed  out  on  the  argument. 
The  personal  estate  is  the  only  fund  for  the  payment  of 
legacies,  unless  a  contrary  intention  appears  in  the  will. 
The  real  estate  is  not  charged  with  the  payment  of  lega- 
cies, unless  the  testator  expressly  declares  such  to  be  his 
intention,  or  unless  such  intention  can  be  inferred  from 
the  language  of  the  will,  or  from  the  disposition  the  tes- 
tator makes  of  his  property.  In  this  will,  such  inten- 
tion is  not  declared,  nor  can  it  be  inferred  from  the 
general  tenor  of  the  will,  or  from  the  disposition  the  tes- 
tator has  made  of  his  property.  But  if  the  legacy  had 
been  made  an  express  charge  upon  the  land,  the  complain- 
ant would  m>t,  upon  the  facts  stated  in  his  bill,  be  entitled 
to  relief  against  these  defendants.  It  appears  that,  after 
the  executor  had  paid  the  defendants  their  respective  lega- 
cies, there  remained  in  the  executor's  hands  sufficient  per- 
sonal estate  of  the  testator  to  satisfy  the  complainant's 
legacy.  That  fund  the  complainant  was  entitled  to.  That 
the  executor  has  squandered  the  fund,  and  become  insol- 
vent, gives  to  the  complainant  no  relief  against  the  lands 
devised  to  the  defendants ;  and  upon  this  principle,  that 
the  land  is  debtor  for  the  legacies  only,  and  not  for  the 
misconduct  of  the  executor.  Roper  on  Legacies  498;  1 
P.  Wma.  505 ;  3  BaU  ^  Beatty  39 ;  5  Ves.  736. 

Nor  is  the  complainant  entitled  to  call  upon  these  de- 
fendants to  refund  any  portion  of  the  personal  estate 
which  they  received  from  the  executor  in  payment  of  their 
legacies.  It  is  admitted  that,  after  their  legacies  were  paid, 
there  remained  in  the  hands  of  the  executor  sufficient 
assets  to  discharge  the  complainant's  legacy.  If  this  is 
so,  the  complainant  must  resort  to  that  frind.  K  the  ex- 
ecutor has  squandered  it,  and  is  insolvent,  it  is  the  mis- 
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fortune  of  the  complainant,  and  not  the  fiEiult  of  the  de- 
fendants. Their  diligence  has  secured  the  payment  of 
their  legacies.  There  is  no  reason  why  they  should  stand 
security  for  the  executor.  A  legatee,  under  such  circum- 
stances, is  entitled  to  the  advantage  of  his  diligence.  If 
there  had  been  an  original  deficiency  of  assets,  the  case 
would  be  different.  But  the  bill  expressly  charges,  that 
after  the  executor  had  paid  the  other  defendants,  there 
remained  still  in  his  hands  more  than  assets  enough  to 
pay  the  complainant.  LupUm  v.  L/upUm^  2  J.  C.  R.  625 ; 
Wakoit  V.  Hall^  2  Bro.  305.  The  following  cases  lay  down 
the  rule,  and  show  the  distinction  between  a  legatee  and 
creditor.  {Anon.)  1  P.  Wm^.  495;  {Anon.)  1  VertL  162; 
Hardwick  v.  Myno^  1  Ans.  112.  It  is  true,  if  these  defend- 
ants had  any  participation  with  the  executor  in  the  mis- 
application of  the  assets,  a  very  different  question  would 
be  presented.  But  although  this  was  suggested  in  the 
argument,  the  bill  does  not  put  the  complamant's  right 
to  relief  upon  this  ground,  nor  is  there  such  proof  as 
would  warrant  such  a  conclusion. 

As  to  these  defendants,  therefore,  upon  the  pleadingSj  the 
complainant  is  not  entitled  to  relief,  and,  as  to  them,  the 
bill  must  be  dismissed. 

As  against  Gerris  Sims,  the  executor,  the  complainant 
is  entitled  to  a  decree  against  him,  unless  he  has  esta- 
blished by  proof  the  defence  set  up  in  his  answer,  that 
the  testator,  after  making  his  will,  satisfied  the  legacy. 

To  establish  this  issue  in  his  favor,  this  defendant  has 
proved  that  the  testator,  after  the  execution  of  the  will, 
advanced  to  his  son,  the  complainant,  seven  hundred  dol- 
lars; that  the  testator  declared  that  such  advancement 
was  in  satisfaction  of  the  legacy,  and  that  since  the  testa- 
tor's death  the  complainant  has  himself  declared  that  the 
testator  paid  him  seven  hundred  dollars  in  lieu  of  the  le- 
gacy. The  evidence  to  establish  the  fact  is  conclusive  and 
satisfiictory,  and  the  defence  set  up  must  prevail,  unless 
the  objection  interposed  by  the  complainant,  to  wit,  that 
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the  parol  testimony  is  inadmissible,  can  avail  the  com- 
plainant 

The  intention  of  the  testator  is  the  very  essence  of 
ademption.  Two  fiEicts^  therefore,  must  necessarily  be  es- 
tablished, the  advancement,  and  the  intention  of  the  tes- 
tator that  such  advancement  was  in  satisfiu^tion,  or  a  sub- 
stitnte  for  the  bequest. 

In  the  instance  of  parent  and  child,  equity  raises  the 
presumption  that  the  legacy  is  intended  as  a  portion, 
whether  the  will  so  expresses  it  or  not.   If  afterwards  the 
parent  advance  a  portion  to  the  child,  the  legacy  is  satis- 
fied, the  advancement  and  the  legacy  being  for  the  same 
purpose.   Parol  testimony  is  admitted,  therefore,  not  to 
raise,  but  to  confirm  a  presumption.  JRoper  on  L.  272-8-4, 
and  cases  there  cited.   In  2  American  Lead.  Cos,  435,  the 
cases  are  collected,  and  the  admission  of  such  testimony 
seems  to  be  very  firmly  settied  upon  authority.   In  Gres- 
ley's  Eq.  Uv.  213,  it  is  said  the  reason  is  shortly  this :  If 
a  person  who  has  inserted  in  his  will  a  legacy  for  a  par- 
ticular purpose,  afterwards  executes  that  purpose  himself 
in  his  lifetime,  he  is  presumed  to  have  intended  to  cancel 
the  legacy,  which  is  consequently  held  to  be  adeemed. 
Secondly  ,a  fiither  leaving  a  legacy  to  a  child,  is  presumed 
to  have  intended  it  for  the  particular  purpose  of  fulfilling 
his  moral  obligation  of  portioning  that  child.    It  follows 
that  parol,  or  any  other  kind  of  extrinsic  evidence,  may 
be  adduced  to  prove  that  he  did,  or  did  not,  intend  that 
legacy  as  his  child's  portion,  or  that  he  did,  or  did  not, 
intend  to  cancel  it. 

In  this  case,  it  only  became  necessary  for  the  executor 
to  offer  parol  evidence,  in  answer  to  that  which  the  com- 
plainant introduced  to  rebut  the  presumption  which  was 
in  favor  of  the  executor,  that  the  legacy  was  satisfied  by 
the  advancement.  The  case  was  with  the  defendant  with- 
out his  being  obliged  to  resort  to  such  evidence.  K  it  was 
proper  for  the  complainant  to  overcome  this  presumption 
by  parol,  it  was  equally  proper  for  the  defendant  to  resort 
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to  the  same  kind  of  testimony  in  reply.  In  either  event, 
excluding  the  evidence,  or  admitting  it,  the  executor  is 
entitled  to  a  decree  in  his  favor. 

This  cause  came  up  on  a  rehearing ;  and  upon  a  review 
of  the  case,  I  do  not  think  the  burtnen  of  the  whole  costs 
of  the  suit  should  fall  upon  the  complainant  The  formw 
decree,  made  by  the  late  Chancellor,  was,  if  my  views  are 
correct,  erroneous.  It  was  the  result,  I  think,  of  a  misap- 
prehension of  the  case,  which  arose  from  the  manner  in 
which  the  case  was  submitted,  the  real  points  in  contro- 
versy not  having  been  presented  to  the  court  The  bill 
must  be  dismissed  with  costs,  not  including  the  cost  upon 
the  first  hearing,  or  that  attending  upon  the  opening  of 
the  first  decree. 


Wallace  Lippincott  and  others  vs.  Aquilla  S.  Ridgwat 

and  Rebecca  Zillt. 

Hope  Cowpertbwait,  by  her  will,  directed  her  trustees  to  pay  a  certain  fond, 
as  follows:  *'  anto  such  of  the  brothers  and  sisters  of  my  danghter  Hanoah 
and  their  children;  and  in  such  proportions  as  my  said  daughter  H.  shall, 
by  her  last  will  and  testament,  or  writing  in  nature  thereof,  signed  by  her 
hand,  and  attested  by  two  credible  witnesses,  direct  and  appoint." 

This  language  gives  to  the  donee  a  discretion  as  to  a  selection  between  the 
objects  named. 

After  the  language  quoted  above,  follows  "my  will  being  that  my  said  danghter 
shall  in  snch  case  have  power  to  dispose  of  the  same  among  her  brothen 
and  sisters,  and  their  children,  in  such  proportions  as  she  may  think  fit,  bat 
to  no  other  person  or  persons  whatsoever." 

This  limited  the  power  of  appointment,  and  entitled  each  of  the  brothers  and 
sisters  of  Hannah  Lippincott  to  a  portion  of  the  fund. 


J.  P.  Bradley y  in  support  of  demurrer. 

A.  Browning y  contra. 

The  Chancellor.    The  question  in  controversy  arises 
upon  the  tenth  item,  or  clause^  in  the  will  of  Hope  Cow^ 
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perthwait,  late  of  the  county  of  Burlington,  deceased. 
The  clause  of  the  will  is  as  follows : 

"Fourth.  I  give  and  bequeath  unto  my  sou  Wallace, 
aad  my  grandson,  Aquilla  S.  Kidgway,  and  to  the  survi- 
vors of  them,  and  to  the  executors,  administrators,  and 
assigns  of  such  survivor,  the  remaining  equal  fourth  part 
of  the  rest,  residue,  and  remainder  of  my  personal  estate, 
whatsoever  and  wheresoever,  upon  and  for  the  trusts,  in- 
terests, and  purposes,  and  with  and  subject  to  the  powers 
and  proviso  herein  after  mentioned  and  expressed  of  and 
concerning  the  same,  that  is  to  say  upon  trust,  that  they, 
the  said  Wallace  Lippincott  and  Aquilla  S.  Ridgway,  and 
the  survivor  of  them,  and  the  executors,  administrators, 
and  assigns  of  such  survivor,  shall  place  the  said  last  men- 
tioned one-fourth  part  of  my  personal  estate  at  interest 
upon  good  and  sufficient  security,  and  shall  pay  all  the 
interest  that  shall  arise  thereon  yearly,  as  it  shall  become 
due,  to  my  daughter,  Hannah  Lippincott,  so  long  as  she 
shall  live.  And  also  in  trust,  to  pay  unto  my  said  daughter, 
Hannah  Lippincott,  so  much  of  the  principal  money  of 
the  said  last  mentioned  fourth  part  as  my  said  daughter 
Hannah  shall  from  time  to  time,  by  writing  under  her 
hand,  and  attested  by  two  credible  witnesses,  require  of 
the  said  trustees.  But  in  the  event  that  my  daugh- 
ter Hannah  shall  marry,  then  it  is  my  will  that  the  in- 
terest and  principal  money,  above  directed  to  be  paid 
to  her  be  paid  into  her  own  hands,  for  her  sole  and 
separate  use,  and  her  receipt,  notwithstanding  her  cover- 
ture, shall  be  a  sufficient  discharge  to  the  said  trustees 
therefor. 

"  My  intent  being  that  the  same  shall  in  no  wise  be 
subject  to  the  contracts,  debts,  or  control  of  any  husband 
she  may  marry. 

"  And  from  and  immediately  after  the  decease  of  my 
Baid  daughter  Hannah,  in  case  she  shall  marry,  and  have 
children  living  at  her  death,  or  descendants  of  such  chil- 
dren, then  it  is  my  will  that  what  shall  remain  undisposed 
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oi^  of  the  said  last  mentioned  fourth  part  of  the  residue 
of  my  personal  estate,  with  its  aeeumalated  intereat^  shall 
belong  to,  and  vest  in  the  children  of  my  said  daughter 
Hannah,  equally  between  them,  if  more  than  one,  to  be 
paid  to  them  as  they  respectively  attain  the  age  of  twenty- 
one  years.  But  if  any  child  of  my  said  daughter  Hannah 
shall  die  before  bearing  issue  living  at  the  time  of  the 
death  of  the  said  Hannah,  then  such  issue  shall  stand  in 
the  place  of  their  deceased  parent,  and  take  that  parent'i 
share,  and  if  more  than  one,  equally  between  them. 

^^  But  in  case  my  said  daughter  Hannah  shall  die  with* 
out  any  child,  or  descendants  of  such  child,  living  at  her 
death,  then  it  is  my  will  that  the  said  trustees  do  pay  such 
part  of  the  last  mentioned  fourth  of  the  residue  of  my 
personal  estate  as  may  remain  undisposed  of  at  the  time 
of  the  death  of  my  said  daughter  Hannah,  with  its  accn- 
mulated  interest,  unto  such  of  the  brothers  and  sisters  of 
my  said  daughter  Hannah,  and  their  children,  and  in  such 
proportions  as  my  said  daughter  Hannah  shall,  by  her 
last  will  and  testament,  or  writing  in  nature  thereof 
signed  by  her  hand,  and  attested  by  two  credible  wi^ 
nesses,  direct  and  appoint :  my  wnll  being  that  my  said 
daughter  Hannah  shall  in  such  case  have  power  to  dis- 
pose of  the  same  among  her  brothers  and  sisters,  and 
their  children,  in  such  proportions  as  she  may  think  fit, 
but  to  no  other  person  or  persons  whatsoever.  And  in 
case  my  said  daughter  Hannah  shall  die  not  leaving  any 
child  at  her  death,  or  descendant  of  such  child,  and  without 
having  made  such  appointment  and  disposition  of  what 
shall  then  remain  undisposed  of,  of  the  said  last  mentioned 
fourth  pai*t  of  the  residue  of  my  personal  estate  as  she  is 
above  empowered  to  make,  then  it  is  my  will,  and  I  do 
hereby  direct  the  said  trustees  to  pay  the  same  unto  the 
brothers  and  sisters  of  my  said  daughter  Hannah  in  equal 
proportions,  the  share  of  such  of  the  sisters,  however,  as 
shall  then  be  married,  to  be  paid  to  their  trustee  for  their 
separate  use,  free  from  their  husbands'  control,  the  obil* 
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dren  of  any  deceased  brother  or  sister  to  stand  in  the 
place  of  his,  her,  or  their  parent,  and  take  that  parent's 
share  equally  between  them,  if  more  than  one." 

The  one-fourth  part  of  the  residue  of  the  personal 
estate  of  the  testatrix  amounted  to  the  sum  of  nine  thou- 
sand two  hundred  and  eighty-nine  dollars.    This  sum,  to- 
gether with  considerable  interest  which  had  then  accrued 
thereon,  the  executors  paid  over  to  Aquilla  8.  Ridgway, 
as  surviving^trustee,  who  held  the  same  during  the  life- 
time of  Hannah  Lippincott.   Hannah  Lippincott  died  in 
the  year  1849.    She  made  no  disposition  of  the  trust  fund 
daring  her  lifetime.  She  drew  from  the  hands  of  the  trus- 
tee a  part  of  the  interest  only.    It  is  alleged  that,  at  the 
time  of  her  death,  the  principal  money,  with  the  accumu- 
lated interest  in  the  hands  of  the  trustee,  amounted  to  the 
sum  of  twenty-five  thousand  dollars.    Hannah  Lippincott 
left  a  will,  which  had  been  subscribed  in  the  presence  of 
two  witnesses.  By  her  will,  after  reciting  therein,  in  part, 
the   bequest  of  Hope  Cowperthwait   of  the  undivided 
fourth  part  of  her  personal  estate  in  the  said  trust,  and 
that  the  whole  of  the  said  one-fourth  part  of  the  said  re- 
sidue then  remained  undisposed  of,  and  had  been  largely 
increased  by  interest,  and  remained  in  the  hands  of 
Aquilla  S.  Ridgway,  as  surviving  trustee,  did,  "  of  and 
concerning  the  said  one-fourth  of  said  residue,  and  accumu- 
lated interest  thereon,  give,  order,  direct,  limit,  and  ap- 
point, that  the  said  Aquilla  S.  Ridgway,  trustee  as  afore- 
said, should  pay  to  Rebecca  Zilly,  out  of  said  residue  and 
accumulated  interest,  the  sum  of  one  hundred  dollars, 
and  should  retain  all  the  residue  thereof  to  and  for  his 
own  use." 

Rebecca  Zilly,  one  of  the  defendants,  is  the  only  sur- 
viving sister  of  Hannah  Lippincott.  The  complainants, 
Maiy  S.  Haines,  Wallace  Lippincott,  and  Sarah  Ann  Pan- 
coast,  are  the  only  children  of  Wallace  Lippincott,  de- 
ceased. Aquilla  S.  Ridgway,  the  defendant,  is  the  only 
child  of  Martha  Woolston,  deceased,  who  was  a  sister  of 
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Hannah  Lippincott.  The  complainants  are  entitled  to 
one-third  part  of  the  fund  in  dispute,  if  Hannah  Lippin- 
cott has  failed  to  execute  the  power  conferred  upon  her 
by  the  will  of  Hope  Cowperthwait.  These  facts  are  stated 
by  the  bill.  They  are  to  be  assumed  as  true,  upon  the  de- 
cision of  the  case  upon  bill  and  demurrer. 

But  a  single  question  is  involved,  whether  the  will  of 
Hope  Cowperthwait  gave  to  Hannah  Lippincott  the  power 
of  exclusive  appointment,  by  last  will,  as  to  her  brothers 
and  sisters,  and  their  children  ?  The  donee's  construction 
of  the  power  was,  that  it  did ;  and  with  that  view,  she 
has  attempted  to  execute  it.  At  her  decease,  she  left  one 
sister  her  surviving,  two  nieces,  and  two  nephews.  To 
the  two  nieces,  and  to  one  of  the  nephews,  she  appointed 
no  part  of  the  fund.  She  has  exercised  the  appointment 
as  an  exclusive  one.  The  complainants  contend,  that  all 
the  objects  of  the  appointment  referred  to  are  entitled, 
by  the  power  of  appointment,  to  some  substantial  portion 
of  the  fund,  and  that  not  having  received  it,  there  is  a  de- 
fective execution  of  the  power,  and  that  the  fund  must 
be  distributed  as  Hope  Cowperthwait  directed  it  should 
be  in  the  event  of  Hannah  Lippincott's  dying  not  leaving 
any  child,  and  without  having  made  such  appointment 
and  disposition  of  the  fund  by  last  will  as  she  was  em- 
powered ta  do. 

The  intention  of  the  donor  of  the  power  must  be  car- 
ried out.  As  there  is  nothing  before  the  court  from  which 
that  intention  can  be  ascertained,  except  the  seventh  item 
or  clause  of  the  will,  that  must  be  our  only  guide  in  seek- 
ing for  the  intention.  There  are  no  technical  rules  to  em- 
barrass the  court  in  giving  a  construction  to  this  power. 
There  are  numerous  authorities  in  the  books  where  con- 
structions have  been  given  to  powers  of  appointment  very 
similar  to  the  one  before  us.  Most  of  them  are  collected 
in  Sugden  on  Powers,  §  5,  661.  The  difficulty  in  this  case 
has  arisen  from  the  fact,  that  the  donor,  after  creating  a 
power  free  from  ambiguity  or  doubt,  proceeded  herself  to 
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declare  what  she  intended  by  that  power,  and  which  in- 
tention was  at  variance  with  the  power  previously  created 
by  the  natural  and  plain  import  of  the  language  employed. 
In  the  first  place,  she  directed  her  trustees  to  pay  the  ftmd 
"  unto  such  of  the  brothers  and  sisters  of  my  daughter 
Hannah,  and  their  children,  and  in  such  proportions  as 
my  said  daughter  Hannah  shall,  by  her  last  will  and  tes- 
tament, or  writing  in  nature  thereof,  signed  by  her  hand, 
and  attested  by  two  credible  witnesses,  direct  and  ap- 
point."  K  the  will  had  stopped  here,  no  difficulty  could 
have  arisen.   It  is  manifest  that  a  discretion  is  given  to 
the  donee,  as  to  a  selection  between  the  objects  named. 
The  appointment  was  to  be  made  unto  "  sucK'  of  the 
brothers  and  sisters,  and  their  children,  as  she  should  di- 
rect and  appoint.    This  language  created  an  exclusive 
power  of  appointment.   But  it  was  said  that  the  appoint- 
ment was  to  be  made  to  the  objects  named  in  "  such  pro- 
portions'*  as  the  donee  should  direct  and  appoint,  and  that 
the  words  "such  proportions"  could  not  be  applicable,  if 
only  one  of  the  objects  named  could  be  selected.  But  the 
phraseology  must  not  be  taken  in  detached  parts.    K  the 
language  had  been  "  unto  such  of  the  brothers  and  sisters 
of  my  daughter  Hannah,  and  their  children,  in  siich  pro- 
portions as  she  by  last  will  shall  direct,"  her  discretion 
would  have  extended  to  the  proportions  only.   But  the 
language  being,  to  such  of  the  brothers  and  sisters,  &c., 
and  in  such  proportions  as  she  by  last  will  shall  direct," 
the  discretion  of  the  donee  is  not  limited  to  the  proportions, 
but  extends  to  the  objects  of  the  appointment  also.    In 
WoUen  V.   Tanner,  5  Ves.  jun.  218,  the  language  of  the 
power  was  "  unto  and  amongst  all  such  child  or  children 
of  Susannah  Wollen  (wife  of  Thomas  WoUen  the  elder, 
and  daughter  of  Elizabeth  Winter,)  in  such  parts,  shares, 
and  proportions,  manner  and  form,  as  James  Winter 
Bhould,  by  any  deed  or  deeds,  &c.,  direct,  appoint,"  &c. 
Kot  only  the  word  all  was  urged  as  an  argument  against 
an  exclusive  appointment,  but  the  words  parts,  shares,  and 
Vol,  n.  p 
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proportions.  The  Chancellor  said,  the  fault  of  the  plain- 
tiffs' argument  is,  that  they  stop  at  the  word  "  oW."  They 
must  go  on,  and  finish  the  sentence ;  and  then  it  is  ^^all 
such  child  or  children  as  he  shall  appoint.** 

It  was  further  argued,  that  an  exclusive  appointment 
would  not  answer  the  language  "  unto  such  of  my  brothers 
a:ivd  sisters  ;**  that  the  language  is  imperative  that  2^  brother 
must  have  some  of  the  fund  and  a  sister  some ;  and  that 
if  tlie  donee  could  appoint  exclusively  to  a  brother ^  the  in- 
tention of  the  donor  would  be  defeated,  because  the 
"  sisters,**  as  well  as  "  brothers,**  are  included  in  the  lan- 
guage used.  But  it  is  impossible  to  give  this  force  and  effect 
to  the  conjunction  "and**  without  depriving  the  word 
"  such**  of  all  pertinence  in  the  sentence.  In  the  case  of 
Swift  oil  the  demise  of  Ilimlley  and  wife  v.  Gregsoii^  1  T.  R. 
432,  under  a  power  of  appointing  a  real  estate  "  to  the 
use  of  such  child  and  children,  and  for  such  estate  and 
estates  and  purposes  as  the  husband  should  appoint,"  and 
in  default  of  appointment  the  estate  was  limited  to  the 
use  of  all  and  every  the  child  and  children  of  tlie  marriage 
in  fee,  the  word  or  was  read  for  and^  and  an  exclusive  ap- 
pointment was  held  to  be  good. 

But  in  this  case  the  donor  has  chosen  to  give  her  own 
interpretation  to  the  language  used,  and  has  declared  the 
construction  to  be  put  upon  the  power.  This  she  had  a 
right  to  do.  Her  language  is,  "my  will  being  that  my  said 
daughter  shall  in  such  case  have  power  to  dispose  of  the 
same  among  her  brothers  and  sisters,  and  their  children, 
in  such  proportions  as  she  may  think  fit,  but  to  no  other 
person  or  persons  whatsoever.**  It  was  argued,  on  behalf 
of  the  defendant,  that  this  was  not  intended  to  qualify  or 
limit  the  power  of  appointment  previously  conferred,  but 
was  meant  only  as  a  more  emphatic  designation  of  the 
objects  to  which  the  appointment  was  to  be  confined.  But 
the  language  is  too  direct  and  unequivocal  to  admit  of 
this  construction.  She  used  the  word  among  her  brothers 
and  sisters,  which  is  inconsistent  with  an  exclusive  ap- 
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pointment,  standing,  as  this  word  does,  without  any  qual- 
ification of  its  natural  import  and  signification.  The  po- 
sition of  the  word  ^'svlcK'  in  the  sentence  confines  the 
discretion  of  the  (hnee  to  the  proportions.  She  in  fact  de- 
clares, that  when  she  used  the  word  such  in  the  preceding 
sentence,  she  meant  it  to  qualify  ^^ i^roportions^''  and  not 
the  objects  of  the  appointment.  My  opinion  therefore  is, 
that  the  power  has  not  been  properly  executed,  and  that 
the  brotliers  and  sisters  of  Hannah  Lippincott  were,  each 
and  all  of  them,  entitled  to  a  portion  of  the  trust  fund 
under  an  execution  of  the  power.  Hannah  Lippincott 
having  failed  to  execute  the  power,  the  surviving  trustee 
must  pay  the  trust  fund  to  the  complainants  and  Rebecca 
Zilly  in  equal  proportions,  in  conformity  to  the  directions 
of  the  will  of  Hope  Cowperthwait. 

The  demurrer  must  be  overruled  with  costs. 


Archer  Gifford  vs.  The  New  Jersey  Railroad  and 
Transportation   Company  and  others. 

A  court  of  equity  will  interfere  on  behalf  of  a  single  stockholder,  if  he  can 
■how  that  the  corporation  are  employing  their  statutory  powers,  funds,  &c., 
for  the  accomplishment  of  purposes  not  within  the  scope  of  their  institution, 
and  an  injunction  in  such  cases  will  be  granted.  But  it  is  well  settled  that, 
•cting  within  the  scope  and  in  obedience  to  the  provisions  of  the  constitution 
of  the  corporation,  the  will  of  the  majority,  duly  expressed  at  a  legally 
eoostitated  assembly,  must  govern. 

The  legislature  may  give  additional  powers,  from  time  to  time,  to  corporations ; 
and  acts  of  the  corporation,  in  pursuance  of  such  authority,  are  binding,  un- 
leaa  they  conflict  with  vested  rights  or  impair  the  obligation  of  contracts. 

By  the  lopplement  to  the  charter  of  the  Newark  and  Bloomfield  Railroad  Com- 
pany, passed  March  26th,  1852,  $  3,  it  is  enacted,  that  nothing  in  the  sup- 
plement contained  shall  be  construed  to  impair,  in  any  manner,  any  rever- 
■ioDtry  interest  or  vested  right  which  the  state,  or  any  incorporated  company 
or  ooinpaniffs»  or  any  individnal,  may  possess  under  the  charter  of  the  Bridge 
Oompany.    This  provisioa  is  also,  in  effect,  contained  in  the  constitntioD. 

A  ffeOBkholder  of  the  Bridge  Ck>mpany  has  a  rafted  right  in  the  value  of  his 
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stock  and  ioterest  in  the  fmnchise  of  exclanre  tolls,  and,  as  ancillary  to  tbia» 
an  interest  in  the  exclusive  right  of  building  bridges  over  the  rivers  Paa«ttc 
and  Hackensack. 

Any  act  of  the  incofporation  irapairiog  these  rights  of  a  stockholder  witboot 
his  consent,  either  express  or  implied,  would  not  be  binding  on  him  under 
the  above  provisions,  except  in  a  proceeding  authorizing  the  taking  of  private 
property  for  public  uses  upon  making  compensation.  But  long  acquiescence 
will  be  considered  as  equivalent  to  a  consent,  and  whatever  ground  of  equity 
an  individual  stockholder  may  have  had,  a  counter  equity  may  arise  from 
lapse  of  time. 

The  supplement  to  the  Newark  and  Bloomfield  Raibtjad  Company  does  not 
contravene  the  article  of  the  constitution  of  this  state,  which  declares  that 
every  law  shall  embrace  but  one  object,  and  that  shall  be  expressed  in  the 
title,  as  the  objects  in  the  statute  are  parts  of  the  same  enterprise,  and  have 
a  proper  relation  to  one  another. 


The  complainant  filed  his  bill  for  an  injunction  to  re- 
strain the  New  Jersey  Railroad  Company  from  building  a 
bridge,  on  the  ground  that  it  would  impair  his  vested 
rights,  as  a  stockholder  in  a  bridge  company,  and  depre- 
ciate his  stock.  The  case  is  sufliciently  stated  in  the  ad- 
visory opinion  of  Robert  Vanarsdale,  esq.,  master,  called 
to  advise  with  the  Chancellor  in  the  case. 

The  Master.  The  New  Jersey  Railroad  and  Transporta- 
tion Company,  by  their  charter,  March  7th,  1832,  were  au- 
thorized to  construct  tlieir  road  from  New  Brunswick  to 
some  convenient  point  on  the  Hudson  river  opposite  the 
city  of  New  York,  also  to  purchase  the  turnpike  roads  and 
bridges  on  the  route  of  their  railroad,  and  all  or  any  of  the 
stock  of  such  companies,  and  to  construct  such  bridges 
over  the  Passaic  and  Ilackensack,  with  the  consent  of  the 
Bridge  Company,  as  might  be  necessary  for  the  enjoying 
the  privileges  of  the  act  of  incorporation. 

November  21st,  1832.  The  New  Jersey  Railroad  Com- 
pany agreed  with  the  proprietors  of  the  bridges  over  the 
rivers  Passaic  and  Hackensack  to  buy  the  stock  of  such 
of  the  stockholders  of  the  latter  company  as  desired  to 
sell  at  8150  per  share,  and  were  permitted  to  construct  a 
passage  way  over  said  rivers,  either  along  side  of  or  over 
said  bridges,  so  as  not  to  interrupt  the  travel  over  the  same. 
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Of  the  1000  shares  of  stock  of  the  Bridge  Company,  932 
were  purchased  by  the  New  Jersey  Raih-oad  Company, 
and  ten  more  are  held,  by  several  individuals,  in  trust  for 
the  Railroad  Company. 

Bridges  were  constructed,  in  pursuance  of  said  agree- 
ment, over  the  Passaic  and  Hackensack,  and  have  been 
used  to  the  present  time  by  the  Railroad  Company  for  the 
purposes  of  their  road. 

The  Morris  and  Essex  Railroad,  which  terminates  at 
Newark,  connects,  also,  at  that  place  with  the  New  Jersey 
Railroad,  and  thence  the  company's  trains  of  cars  pass 
over  the  latter  road  to  Jersey  City. 

March  26th,  1852.  The  Bloomfield  Railroad  was  char- 
tered, and,  by  a  supplement,  passed  February  4th,  1853, 
they  were  authorized  to  construct  a  bridge  over  the  Passaic 
river,  and  connect  with  a  branch  with  the  New  Jersey 
Railroad,  by  agreement  with  the  latter  company.  The 
New  Jersey  Railroad  Company  were  also,  by  the  same 
supplement,  authorized  to  build  such  bridge  and  branch 
road,  the  river  to  be  crossed  at  a  point  not  less  than  200 
yards  above  the  turnpike  bridge  on  said  river. 

October  13th,  1853.  The  New  Jersey  Railroad  Company 
agreed  with  the  Morris  and  Essex  Railroad  to  build,  with 
the  consent  of  the  Bridge  Company,  a  bridge  over  the 
Passaic  river,  at  the  foot  of  Division  street,  and  a  branch 
roed  connecting  with  their  main  road,  so  that  the  trains 
of  the  Morris  and  Essex  Railroad  could  pass  with  their 
locomotives,  without  detaching  them  as  heretofore,  and 
passing  through  Newark  with  horses  to  the  New  Jersey 
Railroad  junction. 

December  30th,  1853.  The  Bridge  Company,  at  a  meet- 
ing for  that  purpose,  gave  their  consent  to  the  New  Jer- 
sey Railroad  Company  to  build  the  bridge  in  question  by 
a  vote  of  all  the  stockholders  present  at  the  meeting.  The 
complainant,  who  is  a  stockholder  in  the  Bridge  Company 
and  the  owner  of  ten  shares  of  stock,  having  mistaken 
the  hour  of  the  meetings  did  not  reach  the  place  of  meet- 

?* 
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iDg  uutil  after  the  adjournment,  and  offered  a  written  pro- 
test against  the  proceedings  of  the  meeting,  which  was 
not  received,  on  the  ground  that  the  meeting  had  ad- 
journed. 

The  complainant  files  his  bill  for  an  injunction  to  re- 
strain the  New  Jersey  Bailroad  from  building  the  bridge, 
on  the  ground,  that  it  will  impair  his  vested  rights,  as  a 
stockholder  in  the  Bridge  Company,  and  depreciate  his 
stock. 

It  is  a  bill  filed  by  a  single  stockholder,  dissenting  from 
the  act  of  a  majority  of  the  corporation. 

It  isj  well  settled,  "  that  a  court  of  equity  will  interfere 
on  behalf  of  a  single  stockholder,  if  he  can  show  that  the 
corporation  are  employing  their  statutory  powers,  ftmds, 
&c.,  for  the  accomplishment  of  purposes  not  within  the 
scope  of  their  institution,  and  an  injunction  in  such  cases 
will  be  granted.'*  Grant  on  Corporations  290;  Ward  v. 
Society  of  Attorneys^  1  Coll.  370. 

It  in  equally  well  settled,  "  that  acting  within  the  scope 
and  in  obedience  to  the  prpvisions  of  the  constitution  of 
the  corporation,  the  will  of  the  majority,  duly  expressed 
at  a  legally  constituted  assembly,  must  govern."  lb.  73. 

The  legislature  may  give  additional  powers,  from  time 
to  time,  to  corporations,  and  acts  of  the  corporation,  in 
pursuance  of  such  authority,  are  binding,  unless  they  con- 
flict with  the  vested  rights  or  impair  the  obligation  of 
contracts,  according  to  the  provision  of  statutes  or  the  con- 
stitution of  state. 

By  the  supplement  to  the  charter  of  the  Newark  and 
Bloomficld  Railroad  Company,  passed  March  26th,  1852, 
§  3,  it  is  enacted,  that  nothing  in  this  supplement  shall 
be  so  construed  as  to  impair,  in  any  manner,  any  rever- 
sionary interest  or  vested  right  which  the  state,  or  any 
incorporated  company  or  companies,  or  any  individual, 
may  possess  under  the  charter  of  the  Bridge  Company. 
This  provision  is  also,  in  effect,  contained  in  the  article  of 
the  constitution  restraining  the  legislature  frx)m  paaaing 
any  act  impairing  the  obligation  of  contracts. 
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What  are  the  vested  rights  of  a  stockholder  of  the 
Bridge  Company  ?  They  are,  in  regard  to  this  question 
and  the  yalae  of  his  stock  and  interest  in  the  franchise 
of  exclusive  tolls,  and,  as  ancillary  to  this,  an  interest  in 
the  exclusive  right  of  building  bridges  over  the  rivers 
Passaic  and  Hackensack.  Any  act  of  the  incorporation 
impairing  these  rights  of  a  stockholder  without  his  con- 
sent, either  express  or  implied,  would  not  be  binding  on 
him  under  the  above  provisions,  except  in  a  proceeding 
authorizing  the  taking  of  private  property  for  public  uses 
upon  making  compensation. 

The  main  question  to  be  considered  is,  whether  the  vote 
of  a  majority  of  the  stockholders  of  the  Bridge  Company 
is  sufficient  to  consent  to  the  construction  of  the  bridge 
under  the  agreement  of  the  New  Jersey  Eailroad  Com- 
pany with  the  Morris  and  Essex  Railroad  Company. 

In  pursuance  of  the  agreement  of  the  New  Jersey  Bail- 
road  Company  with  the  Bridge  Company,  in  1882,  most 
of  the  stockholders  of  the  Bridge  Company  sold  out  their 
shares  to  the  former  company  at  an  advance  of  fifty  per 
cent,  on  the  par  value  of  their  stock,  or  exchanged,  at  the 
above  valuation,  for  stock  in  the  New  Jersey  Railroad 
Company  at  par,  thus  choosing  to  embark  in  the  new  en- 
terprise, and  the  two  companies  became  united  in  interest, 
>vith  the  exception  of  the  holders  of  a  few  shares  of  tlie 
Bridge  Company,  who  declined  to  sell.  Bridges  were 
built  over  the  Passaic  and  Hackensack  for  the  accommo- 
dation of  the  railroad  track  without  any  apparent  oppo- 
sition, and  this  privilege  has  been  enjoyed  to  the  present 
tiihe,  a  period  of  over  twenty  years.  The  complainant 
must  be  considered  as  having  consented  to  this  agree- 
ment ;  he  purchased  five  of  his  shares  from  William 
Wright,  August  8d,  1833,  the  remaining  five  from  the  ex- 
ecutors of  Andrew  Bell,  December  2d,  1844.  The  an- 
swer states  that  William  Wright  had  signed  the  foregoing 
agreement^  and  that  the  shares  purchased  of  the  execu- 
tors of  Andrew  Bell  were  assigned  subject  to  the  agree- 
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ment.  Although  these  conditions  were  questioned  by  the 
complainant  at  the  hearing,  yet  his  long  acquiescence 
must  be  considered  as  equivalent  to  a  consent  on  his  part 
AVhatever  ground  of  equity  an  individual  stockholder 
may  have  had  at  the  time  of  the  agreement,  a  counter 
equity  has  arisen  from  lapse  of  time  and  acquiescence.  A 
much  shorter  period  of  acquiescence  has  been  held  to  suf- 
fice. Graluzm  v.  llie  Birkenhead  Co.y  2  Macn,  ^  Gor.  JR. 
146. 

This  power  of  the  Bridge  Company  to  make  such  an 
arrangement  with  the  New  Jersey  Railroad  Company,  al- 
though originally  beyond  the  scope  of  their  corporate 
powers,  became,  with  the  consent  of  the  legislature  and 
the  company,  a  new  subject  matter  of  the  institution,  with 
all  necessary  powers  to  carry  into  effect,  enforce,  and  se- 
cure the  provisions  of  their  agreement  with  the  New  Jer- 
sey Kailroad  Company. 

Is  not  tlie  agreement  of  the  Bridge  Company,  to  permit 
the  New  Jersey  liailroad  Company  to  build  the  bridge  in 
question,  a  modification  of  the  original  agreement,  be- 
come necessary  from  the  increasing  business  of  the  Rail- 
road Company,  and  the  convenience  of  the  public  in 
avoiding  the  delay  from  the  interruption  of  the  use  of 
steam  power,  an  arrangement  cariyiiig  out  the  provisions 
of  the  original  agreement  with  greater  effect  and  precision, 
and  within  the  scope  of  the  additional  powers  of  the 
Bridge  Company?  The  same  amount  of  transportation 
will  be  divided  between  the  two  bridges,  instead  of  going 
over  one.  The  object  of  the  exclusive  right  to  build 
bridges,  granted  by  the  charter  of  the  Bridge  Compant', 
was  to  prevent  the  construction  of  bridges  interfering  with 
the  franchise  of  taking  tolls.  The  contemplated  arrange- 
ment will  not  afffect  the  franchise.  It  is  said  that  foot 
passengers  will  go  over  the  new  bridge,  and  thus  evade 
the  tolls.  The  same  objection  may  be  made  to  the 
present  railroad  bridge.  Such  a  privilege  is,  however,  no 
part  of  the  agreement  of  the  Bridge  Company,  and  any 
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serious  interference  in  that  respect  tending  to  impair  the 
rights  of  a  stockholder  might  be  made  a  distinct  ground 
of  relie£  In  this  view  of  the  case,  the  consent  of  a  ma- 
jority of  the  stockholders  of  the  Bridge  Company  is  bind- 
ing on  the  minority. 

It  was  objected,  on  the  part  of  the  complainant^  that 
the  supplement  to  the  Kewark  and  Bloomfield  Bailroad 
Company  was  unconstitutional,  inasmuch  as  it  contravenes 
the  article  of  the  constitution  of  this  state  which  declares 
that  every  law  shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  the  title.  The  design  of  this  provision  is 
declared  to  be,  to  prevent  improper  influences  which  may 
result  from  intermixing  in  one  and  the  same  act  such 
things  as  have  no  proper  relation  to  each  other.  The  ob- 
jects in  that  statute,  however,  are  parts  of  the  same  enter- 
prise, and  cannot  be  said  to  have  any  improper  relation 
to  each  other. 

It  is  also  urged,  that  the  New  Jersey  Railroad  Com- 
pany have  no  right  to  build  this  bridge  under  the  Bloom- 
field  charter,  as  the  time  for  constructing  this  road  has 
expired,  according  to  the  terms  of  the  original  act,  and 
the  supplement  extending  the  time  is,  through  mistake  or 
oversight,  defective  in  a  significant  word,  and  no  efiect 
can  be  given  to  it  K  this  be  so,  it  does  not  aftect  the 
consent  of  the  Bridge  Company,  which  was  obtained 
within  the  limited  time. 

But  the  objection,  that  the  New  Jersey  Railroad  Com- 
pany has  no  right  to  build  this  bridge  under  this  act  and 
other  acts  alleged  to  be  inoperative  or  unconstitutional, 
cannot  be  considered,  in  a  proceeding  of  this  kind,  any 
usurpation  in  this  respect,  is  a  proper  case  for  the  attorney 
general  in  an  information  filed  on  behalf  of  the  state. 
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Washington  Clapp  and  others  vs.  Henky  G.  Ely  and 

others. 

BenjamiQ  Parkbarst  was  a  large  trader,  doing  basineis  in  the  city  of  Newark. 
In  the  coarse  of  his  trade,  he  parchased  goods  of  the  defendants,  who  were 
merchants  in  the  city  of  New  York.  It  appeared,  from  the  answer^  that 
Parkharst  was  indebted  to  them  in  the  sam  of  one  thousand  eight  hundred 
and  fifty-five  dollars  and  twenty-three  cents,  for  goods  sold,  &€.,  and  in  the 
farther  sam  of  twelve  hundred  and  seven  dollars  and  seventy-two  cents,  ibr 
money  lent  and  advanced.  Parkhurst  applied  to  one  of  the  defendants  for 
farther  advances  of  money,  and  in  order  to  secure  them  for  such  advaooes 
and  credit  as  defendants  mij^ht  give,  as  well  as  the  then  existing  indebt- 
edness, it  was  agreed  that  Parkhurst  should  confess  a  judgment  for  ten 
thousand  dollars  to  the  defendant,  in  consideration  of  his  then  indebtednew 
of  three  thousand  and  sixty-two  dollars  and  ninety-five  cents,  and  that  the 
defendants  should  advance  to  him  money  and  goods,  from  time  to  time,  as 
he  should  desire  the  8ame,  to  the  amount  of  the  difference  between  the  sum 
last  named  and  the  sum  for  which  the  judgment  w^s  to  be  confessed.  To 
carry  oat  this  arrangement,  the  defendants  gave  to  Parkharst  their  note  for 
aix  thousand  nine  hundred  and  forty-seven  dollars  and  six  cents,  as  a  secnrity 
to  him  for  their  making  the  advances,  and  for  giving  credit  as  agreed  be- 
tween them,  with  the  understanding,  that  as  advances  were  made,  corres- 
ponding endorsements  were  to  be  made  on  the  note.  That  under  this  ar- 
rangement the  judgment  was  confessed,  and  the  defendant  advanced  Park- 
burst  in  cash  five  thousand  nine  hundred  and  sixty-five  dollars  and  seventy- 
two  cents,  and  in  goods  two  hundred  and  thirteen  dollars  and  seventy-five 
cents,  making,  with  the  original  indebtedness,  the  sum  of  nine  thousand  two 
hundred  and  forty-two  dollars  and  forty-two  cents. 

Held,  that  there  was  no  reason  to  doubt,  from  anything  that  appeared  on  the 
face  of  the  answer,  but  that  the  defendants  took  their  judgment  in  good 
faith  to  secure  a  debt  honestly  due  theui  and  to  protect  them  in  such  fur- 
ther advances  as  they  might  make  to  their  debtor. 

It  did  not  appear  that  there  was  any  affidavit  in  the  case,  and  it  was  insisted 
that  a  judgment  cannot  be  confessed /or /m^u re  advancetf  because  the  plain- 
tiff cannot  swear  "  that  the  debt  is  justly  and  honestly  due  and  owing,  and 
that  the  court  should  not  allow  the  defendants  to  enforce  their  judgment,  as 
it  was  in  contravention  of  the  statute.  But  it  was  held  that  the  only  groond 
of  jurisdiction  in  this  court  to  interfere  with  the  judgment  would  be,  that  it 
was  fraudulent. 

They  could  not  declare  the  judgment  void  as  against  creditors,  simply  because 
the  judge  or  court  had  suffered  it  to  be  entered  up  in  violation  of  the  statate. 

It  is  the  conscience  of  the  party  which  this  court  is  to  test,  and  not  the  legality 
of  the  judgment,  or  to  correct  the  error  of  a  court  of  law. 
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This  was  a  motion  to  dissolve  an  injunction.   The  case 
is  fully  stated  in  the  opinion  of  the  Chancellor. 

T.  jRimyon  and  J.  P.  Bradley,  for  motion. 

jF.  T.  FreUnghuysen  and  W.  Pennington,  against  motion. 

Thb  Chancbllor.  This  is  the  ordinary  case  of  a  bill 
filed  by  a  judgment  creditor  impeaching  a  prior  judgment 
and  execution  on  the  ground  of  fraud.  Benjamin  Park- 
hurst,  the  common  judgment  debtor,  confessed  a  judg- 
ment to  the  defendants,  Ely,  Clapp,  and  Bowen,  for  the 
sum  of  ten  thousand  dollars.  The  complainants  allege 
that  this  judgment  was  fraudulently  confessed  to  defraud 
the  creditors  of  Parkhurst,  and  to  cover  and  protect  his 
property  from  his  creditors.  Several  specific  charges  are 
made  as  to  the  particulars  of  the  fraudulent  design,  and 
manner  of  effecting  it. 

The  first  charge  is,  that  at  the  time  the  judgment  was 
confessed,  the  debt  due  from  Parkhurst  to  these  defend- 
ants did  not  exceed  the  sum  of  nineteen  hundred  dollars, 
and  that  the  judgment  was  confessed  to  defeat  and  get  an 
undue  advantage  of  the  other  creditors  of  Parkhurst. 

Second.  That  the  defendants  pretend  that,  at  the  time 
of  the  confession  of  the  judgment,  they  made  and  deli- 
vered to  Benjamin  Parkhurst  their  promissory  note  for 
^he  sum  of  eight  thousand  dollars  and  upwards,  payable 
^o  Parkhurst  on  demand ;  and  the  complainants  charge, 
^hat  if  such  note  was  made,  it  was  a  sham,  a  mere  matter 
^f  form,  and  a  fraudulent  device  for  the  purpose  of  cre- 
ating a  more  colorable  debt  or  demand  for  money  lent, 
^pon  which  the  affidavit  required  by  law  could  be  made ; 
tliat  it  was  understood  at  the  time,  between  the  complain- 
ants and  Parkhurst,  that  the  note  was  to  be  regarded  as 
^  mere  matter  of  form,  to  enable  the  complainants,  or 
on^  of  them,  to  make  the  required  affidavit ;  that  it  was 
to  have  no  validily ;  that  it  should  not  go  into  the  hands 


i 


180  CASES  IN  CHANCERY.  [Hat 

CUpp  V.  Ely. 

of  Parkhurst,  but  be  left  with  the  complainants'  attorney 
until  the  judgment  should  be  confessed,  and  then  to  be 
given  up  to  these  defendants,  and  that  the  note  was,  in 
pursuance  of  such  agreement,  delivered  up  to  them. 

Third.  It  is  charged,  that  the  defendants  allege  that  the 
judgment  was  confessed  to  secure  the  debt  of  nineteen 
hundred  dollars  actually  due,  and  all  future  advances  the 
defendants  might  make  Parkhurst  to  enable  him  to  cany 
on  his  business.  The  bill  charges,  that  by  promising  to 
make  such  advances,  the  defendants  induced  Parkhurst 
to  confess  the  judgment ;  that  the  defendants  have  vio- 
lated their  engagements  in  this  respect,  and  have  refused 
to  make  any  advances,  in  consequence  of  which  Park- 
hurst became  involved  and  failed  in  business,  and  that 
the  defendants  are  now  fraudulently  enforcing  their  judg- 
ment by  execution. 

Fourth.  It  is  charged,  that  the  defendants  further  allege 
that  tlicy  have  advanced  a  large  sum  of  money  to  Carter, 
Quinan,  and  De  Forrest.  The  bill  charges,  that  if  any 
such  advances  were  made,  they  were  made  long  before 
the  indebtedness,  or  any  part  of  the  same,  had  become 
due  and  payable,  and  when  the  whole  debt,  in  difierent 
amount**,  had  long  periods  to  run  to  maturity,  and  that 
the  defendants  are  now  making  their  judgment  an  instru- 
ment to  compel  the  immediate  payment  of  those  ad- 
vances, in  violation  of  their  agreement  with  Parkhurst, 
and  to  his  ruin. 

The  bill  prays,  that  the  judgment  confessed  by  Park- 
hurst to  the  defendants  may  be  decreed  to  be  fraudulent 
and  void  in  whole,  or  if  not  in  whole,  for  so  much  thereof 
as  exceeds  the  amount  actually  and  justly  due  and  owing 
at  the  time  the  judgment  was  confessed ;  and  that  if  they 
should  be  held  to  be  entitled  undertheir  judgment  to  any 
sum  of  money  whatever,  that  the  amount  thereof  may  be 
ascertained  by  the  decree  of  this  court,  and  the  defend- 
ants be  decreed  to  accept  the  same  from  the  complainants; 
and  an  injunction  is  asked  to  prevent  the  defendants  from 
farther  prosecuting  their  judgment  and  execution. 
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On  filing  the  bill,  the  injunction  was  ordered.  The  de- 
fendants have  answered,  and  now  move  a  dissolution  of 
the  injunction.  The  general  charge  of  fraud,  as  to  the 
judgment,  having  been  conceived,  or  procured,  for  the 
fraudulent  purpose  of  covering  up  and  concealing  the 
debtor's  property,  and  to  protect  it  against  his  creditors, 
is  fairly  and  fally  met,  and  without  any  reservation  denied 
by  the  answer.  The  particulars  stated  in  the  bill  consti- 
tuting the  fi^ud,  and  impeaching  the  bona  fides  of  the 
transactions,  are  all  met  by  the  answer,  and  are  responded 
to  with  apparent  frankness.  Whether  the  equity  of  the 
bill  is  denied^  and  what  disposition  of  the  ease  should  be 
made  upon  this  motion,  must  depend  on  the  view  the 
court  takes  of  the  transaction,  as  it  is  confessed  by  the 
defendants. 

Benjamin  Parkhurst  was  a  large  trader,  doing  business 
in  the  city  of  Newark.  In  the  course  of  his  trade,  he  pur- 
chased goods  of  the  defendants,  who  were  merchants  in 
the  city  of  New  York.    The  answer  gives  the  following 
account  of  Parkhurst's  indebtedness  to  the  defendants  at 
the  time  the  judgment  was  confessed,  and  the  negotia- 
tions about,  and  the  particulars  respecting,  the  confession 
of  the  judgment.    That  Parkhurst  was  indebted  to  them 
in  the  sum  of  one  thousand  eight  hundred  and  and  fifty- 
five  dollars  and  twenty-three  cents,  for  goods,  wares,  and 
merchandise  sold  him  in  the  usual  course  of  trade,  and  in 
the  further  Sum  of  twelve  hundred  and  seven  dollars  and 
seventy-two  cents,  for  money  lent  and  advanced,  which 
indebtedness  was  prior  to  any  negotiations  about  the 
judgment;  that  a  few  days  before  the  judgment  was  con- 
fessed, Parkhurst  applied  to  DeWitt  C.  Clapp,  one  of  the 
defendants,  and  said  he  would  be  glad  to  make  an  ar- 
rangement with  the  defendants,  by  which  he  might  obtain 
fiirther  credit  for  goods,  and  further  advances  for  money 
fifom  them,  which  advances  of  money,  he  said,  he  wanted 
to  meet  some  notes  of  his,  which  would  shortly  come  to 
maturity;  and  he  proposed,  as  a  security  for  his  then 
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existing  indebtedness,  and  to  secure  sucli  ftirther  credit  as 
the  defendants  would  give  him  for  goods,  and  such  ad- 
vances in  money  as  they  might  make  him  for  his  accom- 
modation, to  secure  them  by  a  confessed  judgment ;  that 
after  considerable  negotiation,  it  was  agreed  that  Park- 
hurst  should  confess  a  judgment  for  ten  thousand  dollars 
to  the  defendants,  in  consideration  of  his  then  indebted- 
ness of  three  thousand  and  sixty-two  dollars  and  ninety- 
five  cents,  and  that  the  defendants  should  advance  to  him 
money  and  goods,  from  time  to  time,  as  he  should  desire 
the  same,  to  the  amount  of  the  difference  between  the 
sum  last  nan\ed  and  the  sum  for  which  tlie  judgment  was 
to  be  confessed ;  that,  to  carry  out  this  arrangement,  the 
defendants  gave  to  Parkhurst  their  note  for  six  thousand 
nine  hundred  au,d  fifty-seven  dollars  and  six  cents,  as  a 
security  to  him  for  their  making  the  advances,  and  for 
giving  credit  for  goods,  as  agreed  between  them,  with  the 
understanding,  that  as  advances  were  made,  and  the  goods 
delivered,  corresponding  endorsements  should  be  made 
on  the  note ;  that  under  this  arrangement  the  judgment 
was  confessed,  and  the  defendants  advanced  Parkhurst  in 
cash  five  thousand  nine  hundred  and  sixty-five  dollars  and 
seventy-two  cents,  and  in  goods  two  hundred  and  thirteen 
dollars  and  seventy-five  cents,  making,  with  the  original 
indebtedness,  the  sum  of  ?9242.42. 

On  behalf  of  the  complainants,  it  is  insisted — 
First.  That  the  character  of  the  transaction,  as  revealed 
by  the  answer,  justifies  a  well  founded  belief  that  the 
judgment  was  conceived  in  fraud,  and  w^as  designed  for 
some  fraudulent  purpose,  and  therefore  the  court  should 
retain  the  injunction  and  afford  an  opportunity  for  further 
investigation. 

Second.  That  the  judgment  was  confessed  in  contra- 
vention of  the  statute,  and  is  therefore  void  (n  toto^  or  if 
not  in  whole,  then  as  to  all  except  the  sum  of  $3062.95, 
the  amount  of  indebtedness  actually  due  from  Parkhurst 
at  the  time  the  judgment  was  entered. 
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I  can  see  no  reason  to  doubt,  from  anything  that  ap- 
pears on  the  face  of  the  answer,  but  that  the  defendants 
took  their  judgment  in  good  faith  to  secure  a  debt  hon- 
estly due  them,  and  to  protect  them  in  such  further  ad- 
vances they  might  make  to  their  debtor.  It  is  not  alleged 
in  the  bill  that  Parkhurst  was  in  failing  circumstances  at 
the  time;  and  what  inducement  the  defendants  could 
have  had  to  enter  into  a  scheme  with  Parkhurst  to  com- 
mit a  fraud  upon  his  creditors,  is  left  to  conjecture.  The 
charges  in  the  bill,  as  to  a  design  of  the  defendants  to 
defraud  Parkhurst,  by  breaking  their  agreement  with  him 
as  to  making  advances,  and  in  enforcing  the  judgment 
and  execution,  so  as  to  embarrass  and  ruin  him,  are  de- 
nied by  the  answer ;  and  there  is,  I  think,  enough  in  the 
whole  case  to  corroborate  the  answer  in  this  respect,  and 
to  justify  me  in  giving  to  it  the  most  implicit  confidence 
in  this  particular.  The  fact,  that  in  less  than  ten  days  after 
their  judgment,  the  defendants  were  obliged  to  advance 
the  sum  of  fifty-eight  hundred  dollars  and  upwards,  in 
order  to  protect  the  very  goods  upon  which  they  had  a 
levy,  for  their  security,  and  that  in  less  than  ten  days  after 
that  Parkhurst  confessed  the  judgments  to  the  complain- 
ants, show  that  Parkhurst's  case  was  beyond  any  relief 
the  defendants  had  engaged  to  afford  him. 

Again.  Was  the  judgment  confessed  in  contravention 
of  the  statute  ?  and  if  it  was,  is  that  any  ground  for  the 
interference  of  this  court  in  aid  of  the  complainants  ? 

Here  is  a  judgment  of  a  court  of  law,  whether  con- 
fessed before  a  judge  at  chambers  or  in  open  court  does 
not  appear ;  but  that  it  is  a  judgment  of  a  competent  tri- 
bunal, is  not  denied.  The  statute  declares,  "  that  no  judg- 
ment shall  be  entered  in  any  court  of  record  of  this  state 
on  a  warrant  of  attorney  to  confess  judgment,  or  by  the 
defendant  appearing  in  person  in  open  court  and  confess- 
ing the  same,  unless  the  plaintiff,  or  his  attorney,  shall 
produce,  at  the  time  of  confessing  such  judgment,  to  the 
coorty  judge,  or  justice,  before  whom  the  judgment  shall 
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be  confessed,  an  affidavit  of  the  plaintiff,  his  attorney  or 
agent,  of  the  true  consideration  of  the  bill,  bond,  deed, 
note,  or  other  instrument  of  writing  or  demand  for  which 
the  said  judgment  shall  be  confessed;  which  affidavit 
shall  further  set  forth,  that  the  debt  or  demand  for  which 
the  judgment  is  confessed  is  justly  and  honestly  due  and 
owing  to  the  person  or  persons  to  whom  the  judgment  is 
confessed,  and  that  the  said  judgment  is  not  confessed  to 
answer  any  fraudulent  intent  or  purpose,  or  to  protect  the 
property  of  the  defendant  from  his  other  creditors." 

It  is  said  that  the  defendants  in  this  case  could  not 
have  made  affidavit  required  by  the  statute;  that  a  judg- 
ment cannot  be  confessed  for  future  advances,  because 
the  plaintiff  cannot  swear  "  that  the  debt  is  justly  and 
honestly  due  and  owing,**  and  that,  therefore,  this  court 
ought  not  to  allow  the  defendants  to  enforce  their  judg- 
ment to  the  prejudice  of  the  complainants.  It  does  not 
appear  that  there  was  any  affidavit  in  this  case.  Suppose 
there  was  not,  the  judgment  is  neither  void  as  to  the  par- 
ties to  it,  nor  void  or  fraudulent  as  to  third  persons.  It 
is  a  valid  judgment,  and  must  be  respected  as  such  by  all 
courts,  until  it  is  set  aside  by  a  competent  trifcunal.  This 
court  has  no  right  to  impeach  its  validity  on  such  a 
ground.  The  only  ground  of  jurisdiction  in  this  court  to 
interfere  with  the  judgment,  is  that  it  is  fraudulent.  To 
detect  the  fraud,  the  court  may  go  behind  the  proceed- 
ings, and  may  test  the  consciences  of  the  parties  to  it,  and 
declare  it  fraudulent,  if  the  debt  for  which  it  is  confessed 
is  not  an  honest  one,  or  if  it  is  confessed  for  any  fraudu- 
lent intent  or  purpose.  But  this  court  cannot  declare  the 
judgment  void  as  against  creditors,  simply  because  the 
judge  or  court  has  suffered  it  to  be  entered  up  in  viola- 
tion of  the  statute.  K  the  court,  or  judge,  has  in  this 
case  allowed  a  judgment  to  be  entered  up,  for  the  pur- 
pose of  securing  future  advances  to  be  made  by  the  plain- 
tiffs in  the  judgment  to  the  defendant,  this  court  has  no 
right  to  say  that  the  court  of  law  erred  in  judgment,  and 
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that  the  judgment  is  void  and  fraudulent  as  against  other 
creditors.  It  is  the  conscience  of  the  party  which  this 
court  is  to  test,  and  not  the  legality  of  the  judgment,  or 
to  correct  the  error  of  the  court  of  law.  K  it  is  said,  that 
the  judge  or  court  had  before  them  an  affidavit,  which  in 
terms  complied  with  the  statute,  but  which  the  discovery 
now  made  shows  was  untrue,  and  that  this  court  can  now 
do,  for  the  purposes  of  this  suit,  what  the  court  of  law 
could  not  do,  look  behind  the  affidavit,  my  answer  is,  it 
does  not  appear  but  that  the  affidavit,  if  there  was  any, 
disclosed  the  very  facts  contained  in  this  answer,  and  that 
the  court  did  adjudicate  that  a  judgment  might  be  con- 
fessed for  just  such  a  demand  as  the  plaintiff  in  the  judg- 
ment had  against  the  judgment  debtor.  If  the  judgment 
was  not  confessed  for  any  fraudulent  purpose,  if  it  was 
confessed  bona  jide^  this  court  ought  not  to  interfere  with 
the  plaintiffs  in  the  judgment  collecting  what  is  due  upon 
it.  I  tliink  the  defendants  are  entitled  to  the  benefit  of 
their  judgment,  and  that  it  must  stand  for  the  full  amount 
of  the  advances  they  made  upon  it.  To  this  extent  the 
judgment  must  be  dissolved  ;  but  as  the  proofs  may  show 
that  the  amount  claimed  by  the  defendants  is  not  all  due 
to  them,  they  must  give  security  to  refund  any  part  of  the 
amount  realized  which  may  be  found  not  to  be  due. 

Let  an  order  be  made  directing  the  sheriff  to  sell,  and 
to  pay  over  to  the  defendants  the  sum  of  nine  thousand 
two  hundred  and  forty-two  dollars  and  forty-two  cents, 
xvith  interest  and  costs,  taking  from  the  defendants  suffi- 
cient security  to  refund  any  part  of  the  same,  if  upon  the 
final  determination  of  the  case,  the  whole  of  that  amount 
xnay  be  ascertained  not  to  be  due  to  them. 
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THE  COURT  OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY, 


OCTOBER  TERM.  ISW. 


In  the  matter  of  Daniel  YasavkkSj  an  alleged  lunatic 

A  penon  on  trial  under  a  commiidon  of  alleged  lunacy  haa  a  right  to  be 
preient  at  the  trial  to  make  hit  defence,  br  hiniaelf  or  ooanMl,  and  to  ena* 
ine  witneiaes.  In  caie  of  oonfinned  and  dangeroos  madneat,  notioe  wtif 
be  difpenied  with,  bat  then  only  by  the  exprew  order  of  the  ooorL 

No  specific  time  ia  fixed  by  the  practice  of  the  conrL  It  moat  be  a  rttuomm' 
bU  notice. 

A  notice  giren  on  Satnrday,  of  the  ezecntion  of  a  commianon  on  Tmaday 
following,  ia  inanfficient. 

But  when  the  alleged  lunatic  appean  upon  anch  notioe  by  ooanael,  and 
maket  no  objection,  but  consenta  to  an  adjournment  for  a  futore  day,  the 
inaafficiency  of  notioe  ia  thereby  waived. 

The  court,  however,  will  reUeve  the  petitioner,  if  through  inadTerteooe  or 
mistake  he  haa  been  prejudiced,  but  not  unlesa  such  miatake  or  prqodice 
clearly  appears.  The  oath  of  hia  counsel,  that  he  was  prejudiced,  withcot 
stating  in  what  particular,  ia  not  enough. 

Exceptions  stated  to  the  general  rule,  that  the  opinion  of  a  witness  ia  notoom* 
petont  evidenoe  to  go  to  the  juiy. 

The  charge  of  the  commissioner  to  the  jury  in  this  case  given,  and  mled  to 
be  correct. 

Whether  the  alleged  lunatiG  may  traverse  the  inquisition,  is  a  matter  addraaiad 
to  the  discretion  of  the  court,  and  if  upon  a  review  of  the  eTidenoa  than 
exists  a  reasonable  doubt  as  to  the  conrectnefs  of  the  finding,  the  tnfaiw 
should  be  allowed. 
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▲  mere  failure  of  memory  and  decay  and  feebleneM  of  the  intellectoal  hcaiU 
ties  are  not  eridenoet  of  that  amoandnefls  of  mind  which  will  jostily  a  jaiy 
in  finding  a  man  a  hmatic.  To  warrant  this,  they  moBt  be  loch  ai  to  import 
a  total  deprivation  or  fatpenfion  of  the  ordinary  powers  of  the  mind. 

The  qaefttion,  what  conatitatet  antoandneas  of  mind  conaidered. 

A  petition  for  a  travene  should  not  be  sworn  to  by  the  lunatic.  Bat  the  court 
should  be  satisfied  that  it  is  in  truth  the  petition  of  the  alleged  lunatic. 

Ordered,  in  this  case,  that  the  petitioner  be  produced  before  the  Chancellor  for 
examination,  to  ascertain  whether  he  understood  the  character  of  the  peti- 
tion, and  desired  to  traverse. 


On  the  20th  of  April,  1854,  a  commission,  in  the  nature 
of  a  writ  de  lunatico  inquirendoy  issued  out  of  this  court, 
directed  to  James  Lain,  Moses  Dunning,  and  David 
Thompson,  esquires,  directing  them  to  inquire  into  the 
alleged  lunacy  of  Daniel  Vanauken.  On  the  13th  of  May, 
the  commission  was  executed,  and  the  jury  found  that  the 
said  Daniel  Vanauken  was,  at  the  time  of  taking  the  in- 
quisition, a  lunatic  and  of  unsound  mind,  and  that  he 
had  been  in  the  same  state  of  lunacy  for  the  space  of 
three  years  then  last  past  Twenty-one  jurors  were  sworn. 
Twenty  signed  the  return. 

On  the  9th  of  June,  the  alleged  lunatic  filed  the  fol- 
Jovring  petition : 

In  Chancery  of  New  Jersey. 

In  the  matter  of  Daniel  Vanauken,  a  person  found  to 
^e  a  lunatic  and  of  unsound  mind. 

To  the  Honorable  Benjamin  "Williamson,  Chancellor  of 
^«w  Jersey. 

The  humble  petition  of  the  said  Daniel  Vanauken 
•^^oweth: 

That  by  an  order  made  in  this  matter,  on  the  twentieth 

J  of  April  last,  it  was  ordered  that  a  commission  in  the 
^5xture  of  a  writ  de  lunatico  inquirendo  should  issue  to  in- 
^Viire  of  the  lunacy  of  your  petitioner,  the  said  Daniel 
^  anauken. 

That  by  the  inquisition  taken  on  the  execution  of  the 
^^id  commisdon,  on  the  ninth,  twelfth,  and  thirteenth 
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days  of  May,  instant,  it  was  found  that  your  petitioner 
was  a  lunatic  and  of  unsound  mind,  and  that  he  had  been 
in  that  condition  for  the  space  of  three  years  then  next 
preceding  and  upwards. 

That  your  petitioner  is  advised  that  the  finding  of  the 
jury  upon  such  inquisition  was  against  evidence  and  con- 
trary to  law,  and  your  petitioner  is  greatly  aggrieved  and 
prejudiced  by  the  issuing  of  the  said  commission  and  the 
return  of  the  said  inquisition,  and  that  your  petitioner  is 
of  sound  mind,  and  perfectly  competent  and  sufficient  for 
the  government  of  himself  and  his  property. 

And  your  petitioner  would  state  the  following  excep- 
tions to  the  said  commission,  and  the  proceedings  thereon, 
which  exceptions  he  is  advised  are  good  and  sufficient  in 
law. 

First  Because  no  sufficient  notice  of  the  time  and 
place  of  executing  the  said  commission  was  given  to  your 
petitioner,  the  notice  having  been  served  on  Friday  even- 
ing, the  fifth  of  May,  of  the  execution  of  the  commission 
on  Tuesday,  the  ninth  of  May,  in  the  morning,  being  only 
two  entire  days,  exclusive  of  Sunday,  by  means  whereof 
your  petitioner,  residing  at  a  considerable  distance  from 
counsel,  had  not  sufficient  time  and  opportunity  to  pre- 
pare his  defence. 

Second.  Because  the  commissioners  allowed  as  evidence, 
on  the  execution  of  said  commission,  against  the  objec- 
tion of  your  petitioner's  counsel,  the  opinions  of  witnesses, 
who  were  not  medical  men  or  experts  in  questions  of  lu- 
nacy, as  to  the  lunacy  of  your  petitioner,  and  his  compe- 
tency to  transact  business,  without  confining  the  testimony 
of  said  witnesses  to  facts. 

Third.  Because  the  commissioners  charged  the  jury,  that 
enfeeblement  of  the  memory  was  included  in  the  ^erm  lu- 
nacy, and.  if  made  out  was  sufficient  to  support  a  finding 
of  lunacy. 

Fourth.  Because  the  said  commissioners  charged  the 
jury,  that  the  term  lunacy  included  dementia^  and  that  if 
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the  first  degree  of  demenUa^  to  wit,  that  arising  from  loss 
of  memory,  was  made  out,  it  was  sufficient  to  make  out 
the  case  without  evidence  of  a  want  of  proper  manage- 
ment of  your  petitioner's  person  and  property. 

Fifth.  Because  the  evidence  taken  on  the  execution  of 
the  said  commission  proved  nothing  more  than  a  partial 
fidlure  of  memory,  mere  forgetfulness,  and  did  not  prove 
a  fidlure  of  judgment  or  of  reasoning  faculties  of  your 
petitioner,  nor  any  improper  management  of  your  peti- 
tioner's person  or  property,  and  the  finding  of  the  jury 
was  contrary  to  law  and  evidence,  unnecessarily  affecting 
the  rights  and  liberty  of  your  petitioner. 

Tour  petitioner  therefore  prays  your  honor,  that  he  may 
be  at  liberty  to  traverse  the  said  inquisition,  and  that  such 
traverse  may  be  tried  in  the  Supreme  Court  of  this  state, 
and  in  the  county  of  Sussex,  or  that  a  new  commission 
may  issue  in  the  premises,  or  that  your  honor  will  be 
pleased  to  make  such  further  or  other  order  herein  as  to 
your  honor  may  seem  meet.  And  your  petitioner  will 
ever  pray,  &c. 

Dated  May  31st,  1854. 

Daniel  Vanauken. 

The  case  was  elaborately  argued  by 
if.  ByersoUj  for  petitioner. 
JcoTies  WUsorij  contra. 

The  Chancellor,  The  petitioner,  who  is  the  alleged 
*^Xnatic,  asks  that  the  inquisition  taken  may  be  set  aside, 
^Xnd  a  new  commission  issued ;  or  in  case  this  should  be 
***^fii8ed,  that  he  may  be  permitted  to  traverse  the  inqui- 
sition. 

There  are  several  reasons  assigned  in  the  petition  for 
^^tting  aside  the  inquisition.    I  will  examine  them  briefly 

their  order. 

First.  Because  there  was  not  sufficient  notice  ^ven  to 
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the  petitioner  of  the  time  and  place  of  executing  the 
commission. 

The  alleged  lunatic  has  a  right  to  be  present  at  the  ex- 
ecution of  the  commission,  to  make  his  defence  bv  him- 
self  or  counsel,  and  to  examine  witnesses.  The  eflFect  of  a 
finding  against  him  is  to  deprive  him  of  the  control  of  his 
property  and  of  his  j>ersonal  libert}'.  Such  consequences 
cannot  follow,  except  upon  the  verdict  of  a  jury ;  and  no 
such  verdict  should  be  permitted  to  pass  against  any  man 
without  affording  him  an  opportunity  of  defending  him- 
self, except  in  extreme  cases,  when  such  notice  would  be 
nugatory.  In  cases  of  confirmed  and  dangerous  madness 
it  may  be  dispensed  with,  but  then  only  by  the  express 
order  of  the  court.  liusseVs  case^  1  Barb,  C.  B.  39.  In 
the  case  of  ^yhUenack^  2  Green's  C.  B.  252,  it  was  decided 
that  reasonable  notice  of  the  time  and  place  of  taking  of 
an  inquisition  of  lunacy  should  be  given  to  the  alleged 
lunatic ;  and  that  the  want  or  defect  of  notice  is  not  aided 
by  his  appearing  before  the  jury,  and  attempting  a  de- 
fence. The  specific  time  to  which  the  part)'  is  entitled  to 
notice  is  not  fixed  by  any  rule  or  by  the  practice  of  the 
court.  It  must  be  a  reasonable  notice,  such  as  will  give  to 
the  party  a  fair  opportunity  of  preparing  his  defence.  If 
the  notice  in  the  particular  case  has  been  so  short  as  ac- 
tually to  deprive  the  petitioner  of  this  opportunity,  he 
ought  not  to  be  concluded  by  a  finding  against  him. 

In  this  case  the  venire  was  issued  on  Friday,  the  fifth  of 
May,  returnable  on  the  following  Tuesday.  Notice  was 
served  on  the  petitioner  the  day  afteT  the  venire  was  issued. 
Tliis  notice  was  entirely  insufficient,  and  would  be  deemed 
so  even  without  an  affidavit  showing  that  the  party  had 
been  prejudiced  by  it.  But  on  the  ninth  of  May,  the  pe- 
titioner appeared  by  counsel.  No  objection  was  made  to 
the  notice,  and,  by  mutual  consent,  there  was  an  a^oum- 
ment  to  the  17th  of  May.  The  petitioner,  by  his  counsel, 
having  consented  to  the  adjournment  without  making 
any  objection  to  the  notice,  thus  fixed  his  own  time,  and 
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ought  not  now  to  be  permitted  to  avail  himself  of  the  in- 
Bufficiency  of  the  notice,  unless  the  court  can  see  that, 
through  some  inadvertence  or  mistake  on  his  part,  the 
petitioner  has,  by  the  limited  time  afforded  him  for  pre- 
paring his  defence,  been  prejudiced  at  the  hearing.    Mr. 
Sheppard,  his  counsel,  swears  that  he  verily  believes  that 
had  the  said  Daniel  Vanauken  had  a  longer  time  to  pre- 
pare his  defence  than  the  two  days  that  was  given  him, 
he  could  have  made  a  more  successful  defence  before  the 
jury ;  and  he  judges  so  from  facts  that  have  come  to  his 
knowledge  since  the  trial,  and  from  information  that  he 
has  received  from  the  said  Daniel  Vanauken,  in  talking 
with  him  since  the  trial.     Now  the  notice  was  served  on 
the  sixth  of  May,  and  the  hearing  commenced  on  the  13th 
of  that  month,  so  that  instead  of  the  petitioner  having 
only  two  days,  he  had  six,  exclusive  of  Sunday,  to  pre- 
pare his  defence.    He  had  two  counsel  present  before  the 
jury,  and  all  the  time  they  asked  for  was  granted  them. 
The    objection,  under    the    circumstances,  is   not    well 
taken. 

Another  objection  is  made  as  to  the  manner  in  which 
the  commission  was  executed,  that  the  commissioners, 
ag^st  the  objection  of  counsel,  allowed  as  evidence  the 
opinions  of  witnesses,  who  were  not  medical  men  or  ex- 
perts, as  to  the  lunacy  of  the  petitioner,  and  as  to  his  com- 
petency to  transact  business. 

The  general  rule  is,  that  the  opinion  of  a  witness  is  not 

evidence  to  go  to  a  jury.    There  are  exceptions  to  the 

^ule.  In  matters  of  science  and  trade,  a  person  skilled  in 

ttie  particular  science  or  trade  may  not  only  speak  as  to 

fe<it8,  but  may  give  his  opinion  in  evidence ;  and  even 

ftiiiher  than  this.    A  medical  man  is  not  only  permitted 

to  give  his  opinion  as  to  the  state  of  a  patient  whom  he 

lias  seen,  but  he  will  be  permitted,  after  hearing  a  detail 

from  other  witnesses  of  the  symptoms,  to  give  his  opinion 

of  the  nature  and  character  of  such  symptoms.    To  these 

^^Ji  I  think  with  propriety,  be  added  a  further  exception, 


i 
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that  the  opinion  of  a  witness  is  admissible  where  its  pro- 
priety is  apparent  from  the  nature  of  the  case.  As  in  the 
case  of  insanity,  a  witness  may  state  facts,  may  give  the 
look  of  the  eye,  and  the  actions  of  a  man,  but  unless  he 
is  permitted  to  tell  what  they  indicate^  or,  in  other  words, 
be  permitted  to  express  an  opinion,  he  cannot  convey  to 
the  mind  distinctly  the  condition  of  the  man  that  such 
acts  and  looks  portray.  As  rebutting  testimony,  it  is  cer- 
tainly competent  to  ask  a  witness  whether,  in  his  opinion, 
the  subject  is  not  of  sound  mind?  The  weight  or  value  of 
an  opinion  is  a  very  diflferent  thing  from  its  admissibility 
as  evidence.  Unless  the  witness  gives  facts  upon  which 
his  opinion  is  founded,  then  such  opinion  ought  not  to  be 
admitted  as  any  evidence.  I  believe  such  has  been  the 
rule  adopted  by  the  courts  in  New  Jersey.  In  the  case  of 
Whitenack  v.  Siryker  and  VoorJiees^  1  G.  C.  JR.  8,  where  s 
will  was  contested  on  account  of  the  incapacity  of  the 
testator,  the  opinions  of  witnesses  were  admitted  as  evi- 
dence. The  Chancellor,  in  laying  down  the  principles  of 
law  to  govern  that  case,  remarks :  "  that  the  opinions  of 
witnesses,  other  than  the  testamentary  witnesses,  as  to  the 
capacity  of  the  testator,  are  to  be  received  as  the  slight- 
est kind  of  evidence,  except  so  far  as  these  opinions  are 
based  on  facts  and  occurrences  which  are  detailed  before 
the  coui-t."  In  the  case  of  Sloan  v.  Maxwell  and  others^ 
2  G.  C.  R.  563,  Chief  Justice  Ewing,  who,  as  master, 
sitting  with  Justice  Drake,  gave  an  advisory  opinion  to 
the  Chancellor,  says :  "  The  mere  opinions  of  witnesses 
are  entitled  to  little  or  no  regard,  unless  they  are  sup- 
ported by  good  reasons,  founded  on  facts  which  warrant 
them,  in  the  opinion  of  the  jury.  If  the  reasons  are  fri- 
volous or  inconclusive,  the  opinions  of  the  witnesses  are 
worth  nothing." 

In  this  case  the  commissioner  permitted  witnesses  who 
had  been  long  acquainted  with  the  petitioner  to  give  their 
opinions  as  to  the  soundness  of  his  mind,  and  to  detaiL 
the  facts  and  circumstances  within  their  own  knowledges 
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upon  which  such  opinions  were  based.    I  do  not  think 
they  erred  in  admitting  such  evidence. 

A  further  exception  stated  in  the  petition  is,  because 
the  commissioners  charged  the  jury,  that  enfeeblement  of 
the  memory  was  included  in  the  teim  lunacy,  and  if  made 
out  was  sufficient  to  support  a  finding  of  lunacy ;  and 
because  they  also  charged  the  jury,  that  the  term  lunacy 
included  demenUa^  and  that  if  the  first  degree  of  demen- 
tut,  to  wit,  that  arising  from  loss  of  memory,  was  made 
out,  it  was  sufficient  to  make  out  the  case,  without  evi- 
dence of  a  want  of  proper  management  of  person  and 
property. 

The  exception  would  be  a  good  one,  if  it  were  true  in 
point  of  fact.    The  affidavit  of  Mr.  Thompson,  one  of  the 
commissioners,  is  before  me.    He  states  that  the  charge 
was  reduced  to  writing  by  himself,  and  that,  with  the  ap- 
probation of  the  other  two  commissioners,  he  delivered 
the  same  to  the  jury.    He  says,  "  the  jurj-  were  referred 
to  the  account  given  in  Dean's  Medical  Jurisprudence  of 
the  symptoms  existing  in  the  difterent  degrees  of  senile 
dementia^  as  there  arranged,  and  which  had  been  referred 
to  by  the  counsel  of  Daniel  Vanauken,  and  were  told  that 
it  was  not  necessary  that  all  the  characteristics  of  demen- 
tkj  mentioned  by  the  author  arising  in  the  four  difterent 
degrees  of  dementia^  should  concur  at  the  same  time  in  one 
individual,  in  order  to  constitute  dementia.    The  jury  were 
feriher    charged,  that  the    tenii  lunacy    included  botli 
classes  of  mental  alienation,  majiia  and  dementia,  and  that  if 
Oxe  jury  believed,  from  the  evidence,  that  such  unsound- 
'iess  of  mind  existed  in  the  case  of  Daniel  Vanauken  as 
^udered  him  incapable  of  managing  his  affairs,  and  that 
^is  unsoundness  was  caused  by  demmtia,  or  other  mental 
alienation,  they  might  find  him  a  lunatic  and  of  unsound 
^*^ind."    This  charge  violates  no  principle  of  law,  and  the 
^*<5eption,  therefore,  is  not  well  taken.    I  can  see  no  just 
^^^lae  for  setting  aside  the  inquisition  on  account  of  any- 
^^*^ng  that  occurred  in  the  execution  of  the  commission. 
ToL.  n.  B 
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The  petitioner  farther  asks,  that  he  may  be  permitted 
to  traverse  the  inquisition,  and  this  is  the  only  question 
remaining  to  be  disposed  of.  It  is  addressed  to  the  sound 
discretion  of  the  court ;  and,  if,  upon  reviewing  the  caae 
as  it  is  before  me,  a  reasonable  doubt  is  raised  as  to  the 
petitioner  being  a  lunatic,  the  traverse  should  be  allowed. 

The  evidence  that  was  taken  before  the  jury  was  not 
reduced  to  writing ;  but  the  affidavits  of  the  witnesses 
who  were  examined  have  been  since  taken,  and  I  presume 
the  case,  as  it  appeared  before  the  jury,  is  fairly  pre- 
sented. 

The  petitioner  is  an  old  man,  nearly  eighty  years  of 
age.    He  is  the  owner  of  a  large  farm  in  the  county  of 
Sussex,  which  he  has  occupied  and  carried  on  for  many 
years.    This  appears  to  have  been  his  only  occupation  and 
business.   Khe  is  of  unsound  mind,  it  is  the  effect  of  old 
age.    His  mind  has  not  been  shattered  by  any  disease 
which  has  affected  his  body,  or  by  any  shock  proceeding 
from  accident  or  misfortune  of  any  kind.    The  witnesses 
all  speak  of  his  faihire  of  memory,  and  deduce  their  opin- 
ions simply  from  this  criterion.    He  seems  to  have  been 
actively  engaged  upon  the  business  of  his  farm  up  to  the 
time  of  taking  the  inquisition.    There  is  evidence  of  his 
transacting  business  with  his  neighbors,  in  which  he  ex- 
hibited ordinary  prudence  and  judgment.    He  has  had 
the  control  of  his  property,  and  been  associating  with  his- 
relatives  and  neighbors,  and  yet  there  is  no  evidence  o^ 
his  disposing  of  any  of  his  property  indiscreetly,  or  oli« 
entering  into  any  engagements  showing  a  want  of  judg — ■ 
ment.    Although  a  number  of  witnesses  express  the  opin — 
ion  that  he  is  incapable  of  managing  his  afiairs,  yet  nc^ 
one  instance  is  given  by  any  of  them  showing  such  inca^i' 
pacity.     The  reasons  they  give  for  their  opinions  ar^^ 
founded  upon  the  mere  fact  of  a  partial  failure  of  mem^ 
cry.    This  defect  the  old  man  seems  to  be  aware  of  him^^ 
self.    He  has  mind  enough  to  be  sensible  of  this  defec^^ 
and  to  acknowledge  it    A  mere  failure  of  memory  an  ^-^ 
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decay  and  feebleness  of  the  intellectual  faculties  are  the 
natural  concomitants  of  old  age.  They  are  not  the  evi- 
dences of  that  unsoundness  of  mind  which  will  justify  a 
juiy  in  finding  a  man  a  lunatic.  To  warrant  this,  they 
must  be  such  as  to  import  a  total  deprivation  or  suspen- 
sion of  the  ordinary  powers  of  the  mind.  "  Being  non 
compos,  of  unsound  mind,  are  certain  terms  in  law,  and 
import  a  total  deprivation  of  sense :  now  weakness  does 
not  carry  this  idea  along  with  it ;  but  courts  of  law  un- 
derstand what  is  meant  by  non  compos  or  insane,  as  they 
are  words  of  a  determinate  signification."  Sx  parte  Bum- 
stey,  3  Atk.  168.  Old  age  has  evils  enough,  without  add- 
ing to  the  misfortunes  which  usually  accompany  it.  To 
deprive  an  old  man  of  the  control  of  his  property,  is  to 
strip  him  of  the  only  means  he  has  left  of  commanding 
tihat  respect  and  attention  which  is  all  that  renders  his  life 
endurable.  A  court  should  exercise  great  care  to  «ee 
that  mere  old  age  and  its  attendant  infirmities  are  not 
made  the  pretexts  for  establishing  that  unsoundness  of 
mind  which  will  deprive  a  man  of  his  liberty  and  his  pro- 
perty. •  In  England,  the  jurisdiction  of  the  court  is  more 
extensive.  The  statute  11  Geo.  4,  and  1  William  4,  c,  60, 
gtves  a  power  to  issue  a  commission  of  lunacy  in  all  cases 
where  an  individual  is  incapable  of  managing  his  affairs, 
although  he  be  neither  an  idiot,  nor  a  lunatic,  nor  of  un- 
sound mind,  in  the  strict  sense  of  these  terms. 

I  am  willing,  under  all  the  circumstances  of  this  case, 
to  afford  a  further  opportunity  for  investigation,  if  the 
petitioner  is  really  desirous  of  a  traverse,  and  has  mind 
enough  understandingly  to  make  such  a  request  of  the 
court.  This  petition  is  signed  by  Daniel  Vanauken,  but 
it  is  not  sworn  to  by  him.  I  think  it  is  proper  that  such 
a  petition  should  not  be  under  oath.  But  the  court  should 
be  satisfied  that  it  is,  in  truth,  the  petition  of  the  alleged 
Innatic.  He  should  be  capable  of  understanding  the  na- 
ture and  object  of  the  petition.  Christie's  case,  5  Paige 
242;  Shel.  m  Lua.  118;  1  Collins  en  Lm.  172.    I  shall 
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direct  the  petitioner  to  be  brought  before  the  court,  in 
order  that  a  private  examination  may  be  had  for  the  pur- 
pose of  ascertaining  whether  he  understands  the  object 
of  the  petition,  and  desires  a  traverse.  K  the  distance  of 
the  petitioner's  residence  from  the  court  makes  this  incon- 
venient, I  shall  direct  the  examination  to  be  made  bv 
some  discreet  master  of  the  court. 


Daniel  Hildreth  et  al.  vs.  Isaac  Schillenger  et  al. 

E.  E.  went  to  the  office  of  S.,  a  scrivener,  who  drew  her  will,  and  after  it 
was  executed,  S.,  at  the  rcijuest  of  E.  E.,  put  it  iu  his  private  secretary 
with  his  private  papers  for  safe  keeping.  To  the  knowle<lge  of  S.,  the  wiD 
was  never  sent  for,  or  taken  away  by  E.  E.,  and  during  frequent  converM- 
tious  between  E.  E.  and  S.,  the  will  was  spoken  of.  E.  E.  dies,  and  S.,  apon 
searching  for  the  will,  finds  it  gone  from  the  place  where  he  depositeil  it,aod 
upon  search  cannot  find  it.  He  states,  under  oath,  that  he  believes  the  will 
to  have  been  clandestinely  taken  from  his  secretary:  held,  that  the  presump- 
tion is  that  this  was  the  last  will  of  E.  E.,  and  unless  that  presoBptian  it 
overcome  in  some  legal  way,  will  be  established. 

The  evidence  in  this  case  stated,  and  the  reasons  given  for  the  conclusion,  that 
the  evidence  does  not  overcome  the  presumption  in  favor  of  the  alleged 
paper  being  the  last  will  of  E.  E. 

There  is  no  reasou  for  the  court  submitting  the  question  of  fact,  whether  a 
will  has  been  cancelled,  or  surreptitiously  destroyed,  to  a  jury,  where  the 
evidence  is  such  as  to  create  no  embarrassing  doubt  in  the  mind  of  the  coart 


The  bill  was  filed,  on  the  20th  of  August,  1852,  by 
Daniel  Hildreth  and  Ann  hia  wife,  George  Bennet  and 
Priseilla  his  wife,  against  Isaac  Schillinger  and  Jane  his 
wife,  in  order  to  establish  the  will  of  Elizabeth  Eldridge, 
late  of  the  county  of  Cape  May,  deceased.  The  bill  charges, 
that  the  decedent  died  seized  and  possessed  of  real  and 
personal  estate  of  the  value  of  about  two  thousand  dol- 
lars ;  that  in  the  month  of  May,  1851,  the  said  Elizabeth 
made  her  last  will  and  testament  in  writing,  and  signed 
and  published  the  same  in  the  presence  of  tliree  subscribe 
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ing  witnesses,  and  attested  in  the  manner  prescribed  by 
law  for  devising  real  estate. 

The  bill  sets  out  a  copy  of  the  will,  by  which  it  appears 
Hiat,  after  ordering  all  her  just  debts  and  funeral  ex- 
penses to  be  paid,  she  did  give  and  bequeath  to  her 
laughter,  Jane  S.  Schillinger,  one  of  the  defendants,  a 
legacy  of  five  dollars ;  to  her  daughters,  Ann  Hildreth  and 
Priscilla  Bennet,  two  of  the  complainants,  her  house  and 
Burm,  situate  in  the  neighborhood  of  Fishing  creek,  in 
tlie  county  of  Cape  May,  New  Jersey,  equally  between 
lihem,  and  to  their  heirs  and  assigns  for  ever;  but  in  case 
lier  said  daughter  Priscilla  should  die  without  lawful  heirs 
3f  her  body,  and  the  said  house  and  farm  not  being  other- 
nrise  disposed  of  at  her  death,  then  in  that  case  she  gives 
md  bequeaths  her  said  daughter  P*8  part,  or  moiety,  to 
her  husband,  George  Bennet,  one  of  the  complainants,  dur- 
ing his  natural  life,  and  at  his  death  gives  the  same  moiety 
to  the  heirs  of  the  said  Ann  Hildreth :  all  her  personal 
estate  she  gives  equally  to  her  daughters,  Ann  and  Pris- 
silla.  She  appoints  her  two  sons  in  law,  the  complainants, 
executors.  The  bill  charges,  that  the  said  will  was  drawn 
)y  Ezekiel  Stevens,  an  experienced  scrivener  of  Cape  May, 
VBB  executed  at  his  office,  and  that  the  said  Elizabeth  re- 
[uested  him  to  keep  the  said  will  safely  until  called  for ; 
hat  Stevens,  in  the  presence  of  the  said  Elizabeth,  folded 
he  said  will  in  an  envelope,  and  endorsed  on  the  same 
'Mrs.  Elizabeth  Eldridge*s  last  will  and  testament/'  and 
hen  placed  it  in  his  secretary  with  other  valuable  papers, 
ind  locked  the  same  up ;  that  the  said  S.  frequently  saw 
he  said  envelope  afterwards  where  he  put  it ;  that  the  said 
Elizabeth  departed  this  life  on  or  about  the  24th  day  of 
rune,  1852 ;  that  after  her  decease,  the  said  Stevens  went 
x>  his  secretary  to  get  the  will,  and  deliver  it  to  the  ex- 
ecutors therein  named,  and  could  not  find  it ;  he  found  all 
lihe  other  papers  safe,  and  in  the  place  where  he  had  left 
lihein,  but  the  envelope  containing  the  will  could  not  be 
Goond;  that  he  immediately  searched  and  examined  all 
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his  papers,  but  in  vain.  The  bill  charges  that  the  said  will 
has  been  surreptitiously  and  clandestinely  spoliated,  and 
either  destroyed  or  concealed,  and  suppressed  or  lost,  so 
that  the  same  cannot  be  produced  and  proved  according 
to  the  statute  of  this  state.  The  bill  further  shows  that 
Elizabeth  Eldridge  inherited  all  the  real  estate  of  which 
she  died  seized  of  her  father ;  that  before  her  marriage, 
and  while  young,  she  had  a  daughter,  the  said  Ann,  one 
of  complainants ;  that  she  afterwards  married  Jacob  Eld- 
ridge, and  by  him  had  two  daughters,  Priscilla,  one  of  the 
complainants,  and  Jane  Schillinger,  one  of  the  defendants; 
that  for  many  years  before  the  decease  of  the  said  Elizar 
beth,  there  had  been  an  estrangement  between  her  and 
her  daughter  Jane ;  that  she  complained  frequently  of 
Jane*s  ill  treating  her,  and  frequently  declared  her  deter- 
mination not  to  leave  her  said  daughter  anything ;  that 
after  the  execution  of  the  will,  and  before  the  death  of 
the  said  Elizabeth,  one  Jacob  Schillinger,  a  son  of  the 
said  Jane,  had,  or  pretended  to  have,  business  with  the 
said  Ezekiel  Stevens,  and  was  at  the  office  of  said  Stevens 
when  said  Stevens  was  from  home,  and  alleging  that  he 
wanted  some  papers  which  said  Stevens  had  drawn  for 
him,  requested  that  the  secretary  in  which  the  said  will 
was  placed  should  be  opened ;  and  the  family  of  the  said 
Stevens,  having  the  key,  opened  the  said  secretary,  and 
thus  the  said  Jacob  had  a  full  opportunity  of  abstracting 
and  committing  a  spoliation  of  said  will,  and  that,  so  fer 
as  complainants  have  any  knowledge  or  belief,  no  other 
person  who  had  any  interest  in  the  will  had  access  to  the 
place  where  it  was  kept. 

The  bill  prays  that  the  said  will  may  be  set  up  and  es- 
tablished as  the  last  will  of  E.  E. ;  that  the  said  Ann  Hil- 
dreth may  be  decreed  to  hold  one  half  part  of  the  said 
real  estate,  and  one  half  of  the  personal,  according  to  the 
terms  of  the  said  will ;  that  Isaac  S.  and  wife  be  decreed 
to  release,  &c.,  and  that  the  defendants  may  be  perpetually 
enjoined  from  setting  up  any  claim,  and  from  prosecuting 
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any  action,  &c.,  as  heirs  at  law  of  the  said  E.  E.,  for  the 
said  lands  so  devised,  &c.,  and  for  further  relief,  &c. 

To  this  bill  the  defendants,  on  the  18th  November, 
1852,  filed  their  answer. 

They  say,  it  may  be  true  that  E.  E.  may  have  been  seized 
and  possessed  of  tiie  real  estate  mentioned  in  the  said  bill ; 
and  it  may  be  true,  for  aught  they  know  to  the  contrary, 

that,  on  or  about  the day  of  May,  A.  D.  1851,  the  said 

E.  E.,  being  of  sound  mind  and  memory,  made  and  duly 
executed  the  last  will  and  testament  in  writing,  and  signed, 
sealed,  and  published  the  same,  &c.,  and  that  it  was  of 
the  tenor  and  effect  as  alleged ;  and  it  may  be  true  that  the 
said  last  will  was  drawn  by  E.  E.  and  was  duly  executed, 
and  the  same  may  have  been  left  by  the  said  E.  E.  in  the 
hands  of  the  said  8.  for  safe  keeping,  and  the  will  may 
have  been  placed,  &c.;but  as  these  defendants  are  entirely 
ignorant  of  all  said  matters,  and  know  nothing  about  the 
existence  of  any  such  will,  or  that  the  said  E.  E.  left  any 
will,  they  pray  that  the  complainants  may  bfe  put  to  strict 
proof  of  all  flaid  allegations  at  the  hearing. 

All  the  other  material  fects  charged  in  the  bill  are  an- 
swered in  the  same  manner  as  the  foregoing. 

To  this  answer  a  replication  was  filed,  and  proof  taken. 

The  complainants  examined  the  three  subscribing  wit- 
nesses to  the  alleged  will,  and  no  others. 

The  defendants  examined  Jacob  E.  Schillinger  only. 

A.  Browningy  for  complainant,  cited  2  SU).  Eq.  1445 — 9 ; 
2  Greenkaf,  §  680,  681 ;  1  JaTTnain  119 ;  8  Watts  ^  Serg. 
285 ;  2  Barr.  110 ;  3  Iredell  303 ;  Bailey  et  al.  v.  Miller  ei  ai., 
1  G.  C.  JR.  223 ;  Dm  v.  Brown,  4  Cotcen  490. 

J.  T.  Nixon,  for  defendants,  cited  2  RichardsorCs  Rep, 
191 ;  Lilly  v.  i%,  5  Ecc.  Rep.  67 ;  6  Wmd.  R.  195, 

Thb  Chancellor.  The  bill  alleges — 

Ist  That  Elizabeth  Eldridge,  in  the  month  of  May,  1851, 
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made  and  executed  her  last  will  and  testameni  in  dne 
form  to  pass  real  and  personal  estate. 

2d.  That  at  the  time  of  her  death,  in  June,  1852,  this 
will  had  not  been  in  any  manner  revoked  or  cancelled  by 
her ;  but  that  during  her  lifetime,  without  her  knowledge 
or  consent,  it  was  surreptitiously  taken,  by  some  person 
unknown,  from  the  possession  of  the  scrivener  who  drew 
it,  and  with  whom  it  had  been  left  by  Elizabeth  Eldridge 
for  safe  keeping,  and  was  destroyed  or  is  concealed,  or  if 
not  so  taken,  that  the  said  will  has  been  lost. 

3d.  That  the  complainants  are  devisees  and  legatees 
under  that  will,  and  that  the  copy  set  out  in  the  bill  is  a 
true  copy  of  the  will  that  was  so  executed  by  the  said 
Elizabeth  Eldridge,  and  is  now  missing. 

The  bill  prays  that  the  alleged  paper  writing  may  be 
established  as  the  last  will  and  testament  of  the  said 
Elizabeth  Eldridge. 

If  the  several  foregoing  allegations  are  sustained  by  the 
proofs  in  the  case,  then  the  complainants  are  entitled  to 
the  decree  of  this  court  establishing  the  wilR 

Ann  Hildreth,  one  of  the  complainants,  is  an  illegiti- 
mate daughter  of  the  decedent.  Priscilla  Bennet,  another 
complainant,  and  the  defendant,  Jane  Schillinger,  are  the 
legitimate  children  and  only  heirs  at  law  of  the  deceased. 
The  property  in  dispute  was  inherited  by  Elizabeth  Eld- 
ridge from  her  father,  John  Taylor.  If  Elizabeth  Eld- 
ridge died  intestate,  Ann  Hildreth  is  cut  off  from  all 
participation  in  the  property.  If  the  will  is  established, 
all  that  Jane  Schillinger  takes  under  it  is  a  legacy  of  five 
dollars. 

That  Elizabeth  Eldridge,  in  the  month  of  May,  1851, 
executed  a  will,  and  that  it  was  in  due  form  to  pass  her 
real  as  well  as  personal  estate,  is  placed  beyond  dispute 
by  the  testimony.  The  three  subscribing  witnesses  to 
that  will  have  all  been  examined  as  witnesses.  Their  evi- 
dence agrees  in  every  particular,  and  proves  all  the  re- 
quirementQ  of  the  statute  as  regards  the  execution  of  the 
paper. 
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The  contents  of  that  will  are  satisfactorily  established. 
Ezekiel  Stevens,  the  scrivener  who  drew  the  will,  is  one 
of  the  judges  of  the  Court  of  Common  Pleas  of  the 
county  of  Cape  May.  The  draft  of  the  will,  which  ap- 
pears by  a  copy  produced  by  Judge  Stevens,  and  his  evi- 
dence in  the  cause,  show  him  to  be  a  gentleman  of  intel- 
ligence and  experience  in  such  matters,  and  a  witness 
upon  whom  the  court  can  rely  with  confidence.  The  con- 
tents of  the  paper  are  very  simple,  and  of  a  character 
which  the  witness  would  not  be  likely  to  forget.  A  legacy 
of  five  dollars  is  given  to  one  daughter,  and  the  residue 
of  the  personal  estate,  after  the  payment  of  the  funeral 
expenses  and  debts,  is  equally  divided  between  two  other 
daughters.  The  real  estate  is  given  to  two  of  the  daugh- 
ters. Tlio  accuracy  of  the  witness,  as  to  the  contents  of 
the  paper,  nor  indeed  as  to  any  other  matter  to  which  he 
gives  testimony,  is  not  questioned  by  any  counter  evi- 
dence in  the  cause.  The  witness  produced  a  paper,  which 
he  says  is  a  copy  of  the  will  he  drew.  lie  made  this  copy 
from  his  recollection  of  the  original,  soon  after  the  death 
of  Mrs.  Eldridge.  He  believes  it  to  be  correct,  and  says, 
if  it  is  not  word  for  word,  it  is  very  nearly  so ;  the  sub- 
stance is  the  same. 

TVas  this  will  ever  revoked  or  cancelled  by  Mrs.  Eld- 
ridge? This  is  really  the  only  contested  point  in  the 
cause. 

In  the  month  of  December,  1850,  Mrs.  Eldridge  gave 
to  Judge  Stevens  a  memorandum  by  which  to  draw  the 
will.  He  drew  it,  and  sent  it  to  her.  The  witness  says, 
"  In  the  month  of  May,  eighteen  hundred  and  fifty-one, 
she  drove  to  my  house  in  her  carriage ;  Mr.  Hildreth  was 
with  her ;  she  stated  to  me  that  she  had  then  come  to  get 
that  will  or  writing,  as  she  expressed  herself,  executed ; 
she  went  with  me  into  my  oflice,  and  handed  to  me  the 
same  instrument  that  I  had  written  for  her  in  December 
previous,  and  that  I  had  put  in  the  envelope  for  her;  I 
then  aaked  her  if  that  will  was  drawn  as  she  wished  it, 
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and  according  to  her  directions,  and  she  replied  that  it 
was,  in  every  respect ;  as  the  will  lay  before  me,  I  then 
filled  up  the  blanks  with  the  day  and  the  month,  and  die 
year,  and  put  a  seal  to  it ;  she  then  sat  down,  took  a  pen, 
and  wrote  her  name  to  the  will  in  the  presence  of  myself 
Andrew  H.  Stevens,  and  Martha  S.  Swain ;  after  she  had 
signed  her  name  to  the  will,  I  asked  her,  placing  my  fin- 
ger upon  the  seal,  her  hand  being  still  upon  the  paper,  if 
she  acknowledged  that  to  be  her  hand  and  seal ;  she  re- 
plied that  she  did.  Before  we  signed  our  names  as  the 
witnesses,  I  held  up  the  paper  which  she  had  just  signed, 
and  asked  her  if  she  acknowledged  that  to  be  her  last 
will  and  testament,  and  she  replied  that  she  did.  We 
then  sat  down  and  signed  our  names  as  witnesses  to  it, 
namely  myself,  my  son,  and  my  daughter,  Mrs.  Swain, 
after  doing  which  I  folded  it  up,  and  remarked,  I  believe 
it  is  now  executed  Mrs  F-Mridge.  She  then  observed  to 
me,  *  I  wish  you  would  now  take  this  will,  and  take  care 
of  it  until  it  is  called  for.'  I  told  her,  if  it  was  her  wish, 
I  would  endeavor  to  take  care  of  it  for  her ;  I  took  a 
piece  of  yellow  paper,  folded  it  up  in  letter  form,  and  put 
the  will  inside  of  it,  then  put  three  wafers  to  it,  one  in 
the  centre  and  one  on  each  side,  and  stamped  them  down. 
I  then  wrote  upon  it  a  subscription  in  a  large  legible 
hand,  '  Mrs.  Elizabeth  Eldridge*s  last  will  and  testament' 
She  was  sitting  by,  and  I  observed  to  her,  now,  if  I 
should  die  before  this  is  called  for,  they  will  know  what 
it  contains  by  the  subscription  upon  the  back  of  it ;  I  then 
took  the  will,  and  put  it  into  a  small  recess  in  my  secre- 
tary along  with  a  number  of  other  valuable  papers.  Be- 
tween the  time  of  placing  it  there  and  the  time  it  was 
called  for,  I  remember  seeing  it  precisely  where  I  had 
placed  it.  After  the  death  of  Mrs.  Eldridge,  which  oc- 
curred in  the  latter  part  of  June  last  (1852),  I  think,  I 
was  going  in  the  neighborhood  where  her  executors  lived, 
and  I  went  to  my  secretary,  where  I  had  put  the  will,  to 
get  it,  for  the  purpose  of  delivering  it  to  the  executars. 
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I  took  down  the  bundle  of  papers  from  the  recess  where  I 
had  deposited  the  will,  and  looked  over  them  all  for  it, 
but  it  was  not  there,  although  all  the  other  papers  be- 
longing there  were  there ;  the  will  was,  however,  gone ; 
I  have  since  then  made  a  thorough,  careful,  and  minute 
search  through  all  my  papers  for  the  will,  but  have  not 
been  able  to  And  it;  I  am  fully  satisfied,  from  my  exami- 
nation, that  the  will  is  lost,  spoliated,  or  destroyed ;  to 
the  best  of  my  knowledge  and  belief,  no  person  had  ac- 
cess to  my  secretary  which  contained  that  will,  except 
myself  and  my  family." 

He  further  says,  "Elizabeth  Eldridge  never  did  call 
upon  me  to  take  that  will  out  of  my  hands ;  she  never 
did  afterwards  express  any  dissatisfaction  in  reference  to 
that  will,  and  I  never  afterwards  had  any  conversation 
with  her  about  the  will ;  I  saw  her  several  times  after  the 
will  was  draA^ii,  and  had  conversation  with  her,  but  she 
said  nothing  in  relation  to  the  will.'* 

The  fair  legal  presumption  from  this  evidence  is,  that 
the  will  drawn  by  Judge  Stevens  is  the  last  will  and  tes- 
tament of  Elizabeth  Eldridge.  Unless  that  presumption 
is  overcome,  that  will  ought  to  be  established  by  a  decree 
of  this  court. 

There  is  no  evidence  that  Mrs.  Eldridge  ever  made  any 
other  will  than  this  one ;  there  has  been  no  intimation 
that  she  did,  and  there  is  nothing  in  the  case  to  justify 
the  suggestion.  The  defendants  examined  one  witness, 
Jacob  Schillinger,  and  they  insist  that,  by  him,  they  prove 
the  voluntary  destruction  of  the  will  in  question  by  the 
decedent  Here  lies  the  real  issue  between  the  parties. 

Jacob  Schillinger  is  the  son  of  Jane  Schillinger,  who  is 
cut  off  by  this  will  with  a  legacy  of  five  dollars.  The 
bill  insinuates  that  Jacob  Schillinger  surreptitiously  took 
this  will  from  the  secretary  of  Mr.  Stevens.  It  alleges 
that  he  pretended  to  have  business  with  Judge  Stevens, 
and  that  he  went  to  his  office  when  he  was  from  home, 
and  requested  that  the  secretary  might  be  opened  for  the 
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purpose  of  his  getting  his  papers ;  that  the  secretary  was 
unlocked  by  one  of  the  judge's  family,  and  that  Jacob 
Schillinger  had  a  full  opportunity  of  abstracting  and  com- 
mitting a  spoliation  of  the  will,  and  that  he  was  the  only 
person  interested  in  its  destruction  that  ever  had  the  op- 
portunitj'  of  destroying  it. 

The  complainants  did  not  attempt  even  to  prove  the 
fact  upon  which  this  insinuation  w^as  founded.  Jacob 
Schillinger  being  produced  as  a  witness  on  behalf  of  the 
defendants,  the  complainants,  upon  cross-examination, 
questioned  him  as  to  the  circumstance  which  excited  the 
suspicion  against  him.  He  admits  he  went  to  Judge  Ste- 
vens* to  get  some  papers,  and  he  not  being  at  home,  Mrs. 
Stevens  unlocked  the  secretar5%  He  says  he  saw  no  paper 
there  with  Mrs.  Eldridge's  name  on  it ;  that  he  did  not 
touch  or  take  hold  of  any  papers  in  the  secretary ;  that 
Mrs.  Stevens  looked  for,  but  did  not  find  them.  lie  says 
he  did  not  look  for  them ;  that  he  took  no  papers  away 
w^ith  him.  Judge  Stevens  was  then  recalled,  and  testifies 
that  he  had  been  drawing  some  papers  for  Jacob  Schil- 
linger. 

The  evidence  entirely  exculpates  Mr.  Schillinger,  and 
takes  away  ever}-  suspicion  of  the  will  having  been  taken 
away  by  him. 

But,  as  I  said,  this  witness  is  relied  upon  by  the  defend- 
ants to  prove  that  the  decedent  herself  destroyed  the  will 
Mrs.  Eldridge  occupied  a  part  of  the  house  of  this  wit- 
ness. After  testifying  to  a  conversation  he  had  with  her 
in  reference  to  her  will,  he  states,  "  I  had  another  conver- 
sation with  her  upon  the  same  subject,  about  a  week  or 
two  before  thev  moved  her  over  to  Daniel  Ilildreth's. 
This  was  after  she  had  been  sick  and  confined  to  the 
house.  It  was  in  the  morning  after  I  had  taken  into  her 
room  an  arm-load  of  wood.  She  was  scolding  about  my 
grandfather's  will,  and  complaining  that  he  had  left  her 
nothing,  and  so  on ;  she  said  that  her  children  were  all 
tired  of  her,  she  guessed,  and  that  Mrs.  Hildreth  had 
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insulted  her  the  night  before,  and  that  Mrs.  Hildreth  would 
be  sorry  for  it  after  she  was  gone,  or  something  to  that 
effect ;  she  was  sitting  upon  her  bed ;  she  then  got  up  and 
went  to  her  bureau,  and  took  something  out  of  it,  and 
said  that  there  should  be  no  such  quarrelling  about  her 
will  as  there  was  about  your  grandfather's,  and  stuck  if 
into  the  stove,  and  then  said,  *  say  nothing  to  uncle  Daniel 
and  aunt  Nancy,'  and  that  was  the  last  I  ever  heard  of 
the  will  until  I  was  charged  with  taking  it  in  the  bill  filed 
in  this  cause.  It  was  a  paper  that  my  grandmother  took 
out  of  the  bureau ;  it  was  yellow  paper,  I  recollect  that 
much  about  it." 

Was  this  the  will  ?  She  did  not  say  it  was,  but  she  cer- 
tainly intended  to  impress  the  witness  with  the  belief  that 
it  was.  Was  there  any  inducement  for  her  to  mislead 
him  ?  If  she  intended  to  destroy  the  will,  and  to  make 
Jacob  Schillinger  the  witness  of  its  destruction,  there  was 
no  need  of  her  adopting  this  mysterious  way  of  doing  it. 
If  she  intended  only  to  make  him  believe  she  had  de- 
stroyed the  will,  her  mysterious  manner  is  accounted  for. 
The  witness  had  heard  of  her  having  made  her  will.  He 
had  conversed  with  her  on  a  previous  occasion  respecting 
it.  He  had  reproached  her  for  "  cutting  off'*  his  mother, 
and  she  had  told  him  she  would  destroy  \t.  She  was  now 
in  his  house  sick.  He  was  performing  for  her  acts  of 
kindness,  and  it  was  natural  she  should  desire  to  allay  his 
irritated  feelings  in  reference  to  th©  matter.  But  in  order 
to  arrive  at  the  conclusion  that  tbis  was  the  will,  we  must 
solve  the  question,  how  it  came  into  her  possession  ?  That 
the  will  was  left  by  her  with  Judge  Stevens  for  safe  keep- 
ing, and  that  it  was  for  that  purpose,  by  him,  locked  up 
in  his  secretary,  there  cannot  be  a  doubt.  If  it  was  ob- 
tained by  her,  it  was  without  the  consent  or  knowledge 
of  Judge  Stevens.  She  could  not  have  obtained  it  herself. 
She  was  an  old  woman,  upwards  of  seventy  years  of  age, 
and  that  she,  by  any  means  could  herself  have  procured 
the  paper  £rom  the  place  where  it  was  so  securely  depo- 
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sited  without  the  knowledge  of  some  one,  is  not  within 
the  range  of  probability.  Was  it  obtained  for  her  by  some 
third  person  ?  If  so,  where  is  that  individual  ?  Could  it 
have  been  obtained  by  any  one  without  the  knowledge  of 
Judge  Stevens,  or  of  some  one  of  his  femily,  unless  in  a 
Irtealthy  manner  and  for  an  unlawful  purpose  ?  The  whole 
of  the  case,  then,  lies  just  here.  Does  the  presumption 
of  that  paper's  being  the  will  which  Jacob  Schillinger 
saw  the  old  lady  put  into  the  stove,  overcome  the  evidence 
in  the  cause,  that  the  will,  which  she  left  with  Ezekiel 
Stevens  for  safe  keeping,  was  never  taken  out  of  his  po8- 
session  with  her  knowledge  or  consent  ?  I  am  satisfied 
that  tliis  was  the  last  will  and  testament  of  Elizabeth  Eld- 
ridge,  and  that  it  was  never  revoked  or  cancelled  by  her. 

The  defendants*  counsel  insisted  that  this  question 
ought  to  be  submitted  to  a  jury.  The  only  object  of  di- 
recting an  issue  would  be  to  inform  the  conscience  of  the 
court.  If  I  had  a  doubt  which  embarrassed  me  in  forming 
a  judgment  upon  the  question,  such  an  issue  w-ould  be 
proper.  The  only  object  would  be  to  relieve  the  court 
from  doubt.  As  no  such  doubt  exists,  it  is  my  duty  to  de- 
cide the  case  upon  the  evidence  before  me. 

There  must  be  a  decree  establishing  the  will,  the  cost* 
of  this  suit  to  be  paid  out  of  the  estate. 


Matthias  Brakely  vs.  Elizabeth  Marl/i  Sharp  and  othe 

A.  is  the  owner  of  two  farms,  through  which  mns  a  natural  stream.  He  lel 
to  B.  the  farm  upon  which  the  waterccarse  has  its  origin;  A.  is  entitled 
have  the  water  flow  upon  the  farm  which  he  reserves  the  same  as  he  ei 
joyed  it  when  he  severed  his  title,  because  the  watercourse  did  not  begin 
the  consent  or  the  act  of  the  parties,  but  ez  jure  %aiuT<K.  But  water 
Teyed  by  pipes  is  a  thing  which  is  created  and  controlled  by  the 
and  is,  in  its  very  nature,  different  from  a  natural  watercourse. 

0*  S.  died,  leaving  a  large  farm,  through  which  was  an  artificial  Wi 
Proceedings  were  bad  in  the  Orphans  Coort  for  portitiini  among  the 
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and  a  portion  of  the  farm  through  which  the  artificial  watercoorse  ran  was 
aet  off  to  part  of  the  heira,  and  another  portion  was  sold  ander  an  order  of 
the  ooort.  Held,  that  the  purchasers  were  entitled  to  the  enjoyment  of  the 
watercourse  as  it  existed  at  the  time  of  sale.  The  act  of  the  commissioners 
was  no  such  soTerance  of  the  unity  of  title  as  would  govern  the  rights  of 
the  grantor  to  the  enjoyment  of  the  watercourse. 
Although  a  man  can  have  no  etuement  on  his  own  land,  yet,  by  the  mere  seveiv 
aoce  of  his  title,  he  may  create  such  easement,  and  the  test  as  to  whether 
auch  easement  is  created,  is  whether  it  is  essential  to  the  beneficial  enjoy- 
ment of  the  land  conveyed.  It  is  created  ex  neeeuiiatet  though  not  by  the 
words  of  the  grant. 

S.  H.  Hamilton,  Sherrardy  and  Nevius,  for  complainant. 
Kennedy  and  W.  L.  Dayton^  for  defendants. 

The  Chancellor.  The  object  of  the  complainant's  bill 
is  to  secure  him  in  the  enjoyment  of  an  artificial  water- 
course, which,  commencing  on  an  adjacent  farm  of  two 
of  the  defendants,  was,  as  originally  constructed,  carried 
upon  the  farm  of  the  complainant,  and  there  terminated. 
For  a  history  of  the  case,  I  refer  to  the  proceedings  and 
to  the  opinion  delivered  on  the  motion  to  dissolve  the  in- 
junction which  had  been  allowed  upon  filing  the  bill. 
1  Stockton  10.  Upon  the  answer's  coming  in,  the  injunc- 
tion was  dissolved. 

Upon  reviewing  that  opinion,  I  now  think  I  was  in 
error  as  to  one  of  the  grounds  upon  which  I  reached  my 
conclusion  to  dissolve  the  injunction. 

The  title  to  the  two  farms,  the  one  now  owned  by  the 
complainant  and  the  other  by  two  of  the  defendants,  was 
originally  united  in  Christian  Sharp.  Upon  an  application 
to  the  Orphans  Court,  by  one  of  the  heirs,  to  divide  the 
real  estate  of  Christian  Sharp,  the  part  of  the  farm  on  the 
northwest  side  of  the  road  was  set  ofiT  to  the  widow  and 
Henry  Sharp,  two  of  the  defendants.  Subsequently,  but 
in  the  course  of  the  same  proceedings,  the  farm  now 
owned  by  the  complainant  was  sold,  and  through  this  sale 
he  derived  his  title.  I  erred  in  supposing  that  the  &ct  of 
tlie  widow  and  Heniy  Sharp  deriving  the  Jirai  title  made 
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any  diflference.    I  yet  think  the  principle  I  laid  down  was 
correct,  the  error  was  in  its  application  to  the  present  case. 
If  Christian  Sharp  had  himself  severed  his  nnity  of  title, 
and  had  conveyed  to  the  defendants,  he  could  not  claim 
this  easement  upon  their  land.    It  would  be  derogating 
from  his  own  grant.  It  is  a  serious  encumbrance  upon  the 
defendants'  title,  and  I  cannot  conceive  upon  what  prin- 
ciple of  law  or  equity  Christian  Sharp  could,  after  war- 
ranting to  the  defendants  a  title  free  and  clear  of  all  en- 
cumbrances, claim  the  benefit  of  this  encumbrance,  on 
the  ground  of  its  being  incident  to  other  lands  which  he 
owned,  or  was  absolutely  necessary  to  their  beneficial  en- 
joyment. It  was  his  duty  to  reserve  any  privilege  he  might 
desire  to  enjoy.    It  was  in  his  power  to  do  so.    By  what 
more  expressive  terms  could  he  abandon  any  such  privi- 
lege than  those  used  in  an  ordinary  deed  of  bargain  and 
sale  ?  There  is  a  diflerence  between  a  natural  watercourse 
and  an  artificial  construction  for  the  conveyance  of  water. 
A.  is  the  owner  of  two  farms  through  which  runs  a  natu- 
ral stream.  He  sells  to  B.  the  farm  upon  which  the  wate^ 
course  has  its  origin.  A.  is  entitled  to  have  the  water  flow 
upon  the  farm  which  he  reserves  the  same  as  he  enjoyed 
it  when  he  severed  his  title,  because  the  watercourse  did 
not  begin  by  the  consent  or  the  act  of  the  parties,  but  ex 
jure  naturae.  But  water  conveyed  by  pipes  is  a  thing  whicli 
is  created  and  controlled  by  the  parties,  and  is  in  its  very 
nature  diflerent  from  a  natural  watercourse.  This  view  o^ 
the  case  is  sanctioned  by  the  authorities  referred  to  bjr 
Mr.  Justice  Story  in  Hazard  v.  Robinson^  5  MasorCs  Rep^ 
272. 

Whitlockj  J.,  in  Sherry  v.  Piggot,  Buls,  889,  says  therc^" 
is  a  difference  between  a  way,  a  common,  and  a  water-^ 
course.  Bracton^  lib.  4,  221,  222,  calls  them  servitutes  pr^^-^ 
diales,  these  which  begin  by  private  right,  by  prescription^*^ 
by  assent,  as  a  way  common,  being  a  particular  benefit,  to^ 
take  part  of  the  profits  of  the  land ;  this  extinct  by  tinity^^ 
because  the  greater  benefit  shall  drown  the  less :  a  watfll^--' 
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coarse  doth  not  begin  by  prescription,  nor  yet  by  assent, 
but  the  same  doth  begin  ex  jure  vaturiBy  having  taken  this 
coarse  naturally,  and  cannot  be  averted. 

But  the  widow  and  Henry  Sharp  are  not  entitled  to  the 
position  of  purchasers  from  Christian  Sharp.  Here  was 
my  error.  The  complainant  derived  his  title  under  the 
same  proceedings  of  the  court  as  the  defendants  did 
their  title.  They  are  entitied  to  no  preference  from  the 
mere  feet  of  priority  in  the  date  of  any  paper  or  proceed- 
ings which  cast  the  title  upon  them.  The  proceedings  of 
the  court  must  be  looked  upon  as  a  simultaneous  act, 
tiirough  which  all  parties  derive  their  title,  a  common 
soarce  from  which  both  titles  are  derived,  and  must  date. 
In  respect  to  priority  of  title,  both  parties  stand  in  a  like 
position  as  if  Christian  Sharp  had,  by  one  and  the  same 
act,  made  a  division  of  the  property  between  them. 

The  other  ground  upon  which  the  injunction  was  dis- 
solved was,  that,  by  the  pleadings,  it  appeared  that  the 
aqueduct  was  not  necessary  for  the  beneficial  enjoyment 
of  the  property.  The  final  decision  of  the  cause  must  now 
turn  on  this  same  point,  and  depends  upon  the  evidence 
which  has  been  taken.  I  reviewed  the  leading  authorities 
(1  Stocktons R.  10)  which  I  considered  as  establishing  this 
to  be  the  principle  which  must  govern  the  case,  and  I  will 
now  merely  refer  to  them.  Note  to  1  Sciund.  Hep.  325 ; 
Morris  v.  Edgingtoriy  3  Taunt.  R.  31;  Blaine's  lessee  v. 
Chambers^  1  Serg.  ^  R.  169 ;  Pickering  v.  Staples.  5  Serg.  ^ 
Jf. ;  New  Ipswich  WooUen  Factory  v.  Batcheldor.  3  N,  H.  R. 
190 ;  Johnson  v.  Jordan,  2  Mete.  234 ;  10  S.  ^'  i?.  Stuck- 
ler  V.  Toody  Shep.  Touchstone  89 ;  ComyiVs  Dig.,  vol.  4,  title 
Grant  E.  11;  Nicholas  v.  Chamberlain,  2  Cro.  R.  121; 
Leonard  v.  White,  7  Mass.  8,  3  Kent  420 ;  Hazard  v.  Robe- 
soHj  3  Mason's  R.  48 ;  U.  States  v.  Appleton,  1  Sam.  492 ; 
Story  V.  Odin,  12  Mass.  157 ;  Swansborough  v.  Coventry,  9 
Bing.  305 ;  Compton  v.  Richards,  1  Price  27 ;  Robin  v. 
Barnes,  Hob.  131 ;  1  B.  ^  P.  374  {note) ;  Grant  v.  Chase 
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L  :lc  ^^TiedT^ct.  then.  €s&eGtul  to  the  beneficud  eqjoy- 
meL:  oi^  the  premi^^n  \  K  h  is.  h  paaBce  bv  the  grmnt  the 
aaiL-r  as  a  wav  ^v  ht-^-s^ir^,.  It  wiu  constructed  there  m 
loc  J  a?:>  &a  the  Te&r  1^10.  &nd  hae  erer  since  been  used 
lor  iLe  purposes  of  ihe  dwelling  house  and  other  build- 
in£^  erc-:-t^  there.  It  is  the  only  mode  upon  the  premiiws 
by  whk'L  water  fit  for  the  ordinazy  &mily  use  luie  been, 
and  still  is  sQpplied.  There  is  no  well  up»on  the  premises. 
This  a-^neduct  diverts  a  piait  of  the  water  from  the  natu- 
ral watercourse  which  fiows  through  both  fiEums.  The 
water  wLioh  p«asses  down  the  natural  stream  is  corrupted 
by  the  wash  from  the  public  highway  and  the  bamyaid 
on  the  defendants*  premises,  so  as  to  render  the  water,  at 
times,  unfit  for  use.  The  evidence  is  abundantlv  sufficient 
to  show  that  the  complainant's  fium  caimot  be  beneficially 
eijjoyed  without  the  use  of  the  aqueduct. 

TLe  complainant  is  entitled  to  a  perpetual  injunction 
protc'.tiug  him  in  the  enjoyment  of  the  water  through  the 
aniiioial  channel  when  it  is  not  drawn  off  at  the  upright 
by  the  defendants.  Maria  and  Henry  Sharp,  for  use  upon 
their  premises. 

The  injunction  must  be  revived,  and  be  made  perpetual 
as  to  the  defendants.  Maria  Sharp,  Henry  Sharp,  Abram 
O.  StiU'S,  William  Creveling,  William  R  Mete,  Obudy 
Carjicntcr,  William  Price,  and  Butler  Thomas,  but  with- 
out costs.  As  to  the  other  defendants,  the  bill  must  be 
dismisHcd,  with  their  costs  to  be  paid  them  by  the  com^ 
plainauts.  They  disclaim  any  interest  in  the  subject  mat- 
ter of  the  controversy,  and  it  is  not  shown  that  th^  hav^ 
any. 
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John  D.  Glover  and  others  vs.  Alexander  A.  Powell 

and  others. 

Little  Timber  creek  is  a  small  creek,  emptying  into  the  river  Delaware  aboat 
five  milea  below  tbe  city  of  Camden.  The  tide,  when  not  obstrncted,  ebbs 
and  flows  about  two  miles  ap  the  creek.  Some  time  in,  or  previons  to  the  year 
1760,  the  owners  of  the  meadow  land  adjacent  to  the  creek,  for  tbe  purpose 
of  improving  their  meadows  by  the  exclnsion  of  the  tide  water,  bailt  a  dam 
of  about  a  quarter  of  a  mile  wide  at  the  mouth  of  the  creek,  with  sluices 
and  other  fixtures.  In  November,  1760,  the  legislature,  of  the  then  colony 
of  New  Jersey,  passed  an  act  to  enable  the  owners  of  meadows  along  the 
creek  to  support  and  maintain  this  dam  and  fixtures  erected  for  the  aforesaid 
purpose.  The  act,  after  reciting  the  erection  of  the  dam  and  its  purposes, 
enacted  that  the  said  bank,  dam,  and  all  other  water  works  already  erected, 
or  which  should  thereafter  be  found  necessary  to  be  erected,  for  the  more 
effectual  preventin|^  the  tide  from  overflowing  the  meadows  lying  on  the 
said  creek,  should  be  erected,  supported,  and  maintained  at  the  equal  ex- 
pense of  all  the  owners  and  possessors  of  the  meadows,  that  each  of  the  said 
owners  or  possessors,  then  or  thereafter,  might  bold  on  the  said  creek  be- 
tween certain  points  in  the  act  designated. 

It  farther  enacts,  that  the  natural  watercoarse  of  the  creek  should  be  kept 
clear,  and  specified  the  manner  in  which  it  should  be  done.  It  then  pro- 
vides for  the  election,  by  all  the  land  owners  yearly,  of  two  managers,  and 
empowers  these  managers  to  assess  tbe  owners  and  possessors  of  the  meadows 
in  such  sum  or  sums  of  money  as  shall  be  by  them,  or  the  survivor  of  them. 
deemed  necessary  for  the  supporting,  repairing,  and  maintaining  the  bank, 
dam,  and  other  water  works.  This  act  was  accepted  by  the  owners  of  the 
meadow.  Managers  were  elected  under  it,  and  under  and  by  virtue  of  its 
provisions,  the  bank,  dam,  and  water  works  have  been  repaired  and  main- 
tained to  this  day.    A  large  amount  had  been  expended  on  the  works. 

Tbe  legislature,  on  the  17th  of  March,  1854,  pasted  an  act  declaring  Little 
Timber  creek  to  be  a  public  highway,  in  all  respects  as  fully  as  it  was  before 
the  said  creek  was  dammed  at  its  mouth ;  and  the  township  committee  is 
authorized  and  required,  at  tbe  expense  of  the  township,  to  remove  the  dam, 
and  thereby  open  the  navigation  of  the  creek.  The  bill  was  filed  to  enjoin 
the  township  committee  from  discharging  the  duty  imposed  upoa  them  by 
this  act. 

Held,  that  the  legislature  had  the  right  to  authorize  the  obstruction  of  the 
croek,  there  being  nothing  in  the  case  to  show  lliat  its  navigation  was  de- 
loanded  by  the  public  interest 

It  does  not  foUow  that  any  creek,  or  rivulet,  is  which  the  tide  ebbs  and 
flows,  and  which  may  be  navigated  at  certain  tides  by  small  boats,  is  to  be 
dignified  with  the  appellation  of  an  arm  of  the  tea,  or  navigable  river,  and, 
11  snob,  is  beyond  die  Jurisdiotion  or  control  of  the  logiabture,  esoept  as  a 
highw^r* 
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The  legislature  \b  the  sole  judge  and  arbiter  to  determiue  when  such  Btreum 
shall  be  considered  as  navigable  rivers,  and  be  maintained^md  protected 
as  such. 

The  act  of  1760  did  not  authorize  the  owners  of  the  meadows  simply  to 
continue  the  dam,  but  it  gave  the  authority  of  the  state  to  compel  its  con- 
tinuance. 

The  act  of  the  legislature,  passed  the  17th  March,  1854,  which  authorises 
and  requires  the  township  committee  to  remove  the  dam,  is  in  vk^tion 
of  the^coustitution  of  the  United  States,  which  declares  that  no  state  shtU 
pass  any  bill  of  attainder,  ex  pott  facto  law,  or  law  impairing  the  obliga* 
tion  of  contracts.  It  was  a  virtual  repeal  of  the  act  of  1760,  under  the 
provisions  of  which  rights  had  became  vested,  and  valuable  property  had 
been  acquired.  It  is  in  viulatiou  of  good  faith.  It  impairs  the  obligation  of 
a  contract. 

The  act  of  1854  was  also  repugnant  to  the  constitution  of  the  state  of  New 
Jersey,  as  taking  private  property  for  public  use  without  just  compeoss* 
tion. 

A  partial  destruction  or  diminution  of  value  is  the  taking  of  private  property. 


The  bill  alleges,  that  the  complaiuantR  are  the  owners 
in  severalty  and  in  fee  simple  of  about  128.63  acres  of 
meadow  land,  situate  in  the  township  of  Union,  in  the 
county  of  Camden,  on  both  sides  of  a  small  stream  of 
water  called  Little  Timber  creek,  emptying  into  the  river 
Dalaware  five  miles  below  Camden  city;  that  the  said 
meadow  was  reclaimed  from  the  tide  waters  of  the  Dela- 
ware some  time  in,  or  previous  to  the  year  1760,  by  the 
owners  of  the  said  meadows,  who,  at  their  own  expense, 
erected  a  dam,  about  a  quarter  of  a  mile  in  length,  at  the 
mouth  of  the  creek,  with  sluices  and  other  water  works 
in  the  dam,  so  as  to  exclude  the  tide  from  the  meadow, 
and  drain  the  water  therefrom,  and  by  digging  ditches, 
and  have  greatly  improved  the  meadow;  that  the  ex- 
penses of  such  dam  and  improvements  have  not  cost  less 
than  $8000 ;  that  to  revive  the  said  dam  would  wholly 
destroy  the  value  of  the  meadow  and  improvements ;  that 
the  said  creek  is  about  125  feet  wide  at  its  mouth  ;  that 
it  gradually  becomes  narrower  as  you  pass  up  it ;  that  if 
the  dam  should  be  removed,*  the  tide  would  flow  up  about 
two  miles ;  that  its  depth  varies,  at  some  places  it  would 
probably  be  entirely  bare  at  low  water,  and  at  other  plao60 
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five  or  six  feet  in  depth,  and  that  it  never  was  or  could 
have  been,  &nd  would  not  now,  if  the  said  dam  should  be 
removed,  be  of  any  material  importance  for  purposes  of 
navigation ;  that  the  complainants  are  unable  to  state  by 
what  authority  the  dam  and  water  works  were  originally 
erected,  but  that,  on  the  20th  day  of  November,  1760,  the 
legislature  of  the  colony  of  New  Jersey  passed  an  act  en- 
titled, "An  act  to  enable  the  owners  and  possessors  of 
meadow  lying  in  Little  Timber  creek,  in  the  county  of 
Gloucester,  to  support  and  maintain  a  certain  bank,  dam, 
and  other  water  works  lately  erected  across  said  creek,  in 
order  to  prevent  the  tide  from  overflowing  the  same,  and 
to  keep  the  former  watercourse  of  said  creek  open  and 
clear ;"  that  the  said  meadow  company,  so  created  by  said 
act,  was  duly  organized,  and  is  still  kept  up  by  the  own- 
ers of  said  meadow,  and  that  by  taxes  levied  from  time 
to  time  upon  the  said  owners  and  their  lands,  under  the 
said  act,  the  said  dam  and  water  works  have  ever  since 
been  maintained  and  the  watercourse  kept  open  and 
clear ;  that  the  said  dam  and  water  works  are  the  abso- 
lute property  of  the  complainants,  and  that  it  is  not  com- 
petent for  the  legislature  of  New  Jersey  to  require  or  au- 
thorize the  said  works  to  be  removed  without  providing 
compensation ;  that  the  legislature  of  New  Jersey,  at  its 
last  session,  passed  an  act  entitled,  "  An  act  to  restore  the 
navigation  of  Little  Timber  creek,  in  the  township  of 
Union,  in  the  county  of  Camden,  as  follows,  to  wit : 

"  1.  Be  it  enacted  by  the  Senate  and  General  Assembly  of 
the  State  of  New  Jersey,  that  Little  Timber  creek  is  hereby 
declared  to  be  a  public  highway,  in  all  respects  as  fully  as 
it  was  before  the  said  creek  was  dammed  at  the  mouth 
or  entrance  thereof,  into  the  river  Delaware,  and  the 
township  committee  of  said  township  are  hereby  autho- 
rized and  required,  at  the  expense  of  said  township,  to 
remove  the  said  dam,  and  thereby  open  the  navigation  of 
tilie  taid  little  Timber  creek,  on  the  first  day  of  Septem* 
ber,  1864.'* 
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The  bill  alleges  that  the  said  act  is  unconstitutioiial 
and  void,  because  it  does  not  make  and  provide  compen- 
sation to  the  complainants  for  the  injury  they  will  sustain 
by  the  removal  of  the  dam ;  that  the  defendants,  who  are 
the  said  committee,  intend,  on  the  first  day  of  September, 
to  remove  the  dam  and  water  works.  The  bill  prays  that 
the  defendants  and  their  successors  in  office  may  be  re- 
strained from  moving  the  said  dam,  or  any  part  thereof 
and  thereby,  or  otherwise,  opening  the  navigation  of  said 
Little  Timber  creek. 

The  following  is  the  act  of  1760,  a  copy  of  which  is 
annexed  to  the  said  bill  of  complaint. 
"  An  act  to  enable  the  owners  and  possessors  of  meadows 
lying  on  Little  Timber  creek,  in  the  county  of  Glou- 
cester, to  support  and  maintain  a  certain  bank,  dam, 
and  other  water  works,  lately  erected  across  the  swd 
creek,  in  order  to  prevent  the  tide  from  overflowing  the 
same,  and  to  keep  the  former  watercourse  of  said  creek 
open  and  clear. 

"  Whereas  the  several  owners  and  possessors  of  the 
meadows  lying  on  both  sides  of  Little  Timber  creek, 
in  the  county  of  Gloucester,  have  lately  (by  the  mutnid 
consent  of  all  the  said  owners  and  possessors)  erected  a  cer- 
tain bank,  dam,  and  other  water  works  across  the  aforesaid 
creek,  from  the  fast  land  in  the  line  between  the  lands  of 
Samuel  Harrison  and  Simon  Sparks,  on  the  north  side  of 
said  creek,  to  the  fast  land  of  Joseph  Harrison,  on  the 
south  side  of  the  same,  by  which  means  they  have  im- 
proved a  considerable  quantity  of  rough  swamp  into  good 
mowing  meadow,  which  is  likely  to  become  very  advan* 
tageous  to  the  said  owners  and  possessors,  provided  the 
said  bank  or  dam  and  other  water  works  can  be  well  and 
sufficiently  supported  and  maintained,  so  as  to  prevent 
the  tide  from  overflowing  the  same,  and  the  former  water^ 
course  of  said  creek  kept  open  and  clear — therefore, 

"  Be  it  enacted,  by  the  governor,  council,  and  genent- 
assembly,  and  it  is  hereby  enacted  by  the  authority  of  tii9 
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same,  that  from  and  after  the  publication  hereof,  the  said 
bank,  dam,  and  all  other  water  works  already  erected,  or 
that  shall  or  may  at  any  time  or  times  hereafter  be  found 
necessary  to  be  erected,  for  the  more  effectual  preventing 
the  tide  from  overflowing  the  meadows  lying  on  the  afore- 
said creek,  shall  be  erected,  supported,  and  maintained 
at  the  equal  expense  of  all  the  owners  and  possessors  of 
the  same,  in  proportion  to  the  quantity  of  meadow  that 
each  of  the  said  owners  or  possessors,  now  or  hereafter, 
may  hold  on  the  said  creek,  between  the  aforesaid  dam 
and  a  dam  called  William  Harrison's  dam,  near  the  head 
of  the  aforesaid  creek. 

"  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  the  natural  watercourse  of  the  said  creek,  between 
the  aforesaid  dams,  shall  at  all  times  hereafter  be  kept 
open  and  clear,  so  as  to  give  the  water  a  sufficient  fall 
from  off  the  meadows  at  the  head  of  the  same,  in  the 
same  manner  and  proportion  as  aforesaid,  and  all  the 
mud,  grass,  and  other  rubbish  that  shall  be  dragged  from 
out  of  the  same  shall  be  equally  divided,  as  near  as  con- 
veniently may  be,  to  each  side  of  said  creek,  and  to  the 
end  that  the  said  bank,  dam,  and  other  water  works  may 
at  all  times  hereafter  be  well  and  sufficiently  supported 
and  maintained,  and  the  said  watercourse  kept  open  and 
clear. 

"  Be  it  further  enacted  by  the  authority  aforesaid,  that 
all  the  owners  and  possessors  of  the  aforesaid  meadows 
shall  and  may,  at  all  times  hereafter,  on  the  first  Tuesday 
in  April  yearly,  meet  and  assemble  at  the  town  of  Glou- 
cester, and  then  and  there,  by  pluralit)^  of  voices  of  them 
80  met,  elect  and  choose  two  persons  to  be  managers  the 
ensuing  year  (until  which  time  William  Harrison,  junior, 
aad  Thomas  Bispham  are  hereby  appointed  managers), 
which  said  managers,  or  the  survivor  of  them,  in  case  one 
should  happen  to  die  within  said  year,  shall  have  full 
power  to  assess  the  said  owners  or  possessors,  pursuant  to 
the  directions  of  this  act,  in  such  sum  or  sums  of  money 
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as  shall  be  by  them,  or  the  survivor  of  them,  thought  ne- 
cessary for  the  supporting,  repairing,  and  maintaining  the 
said  bank,  dam,  and  other  water  works,  and  for  keeping 
the  said  watercourse  open  and  clear  as  aforesaid  during 
the  said  year ;  and  if  any  of  the  said  owners  or  possessors 
shall  neglect  or  refuse  to  pay  the  said  sum  or  sums  of 
money  that  shall  or  may,  from  time  to  time,  be  assessed 
on  him  or  them  for  the  space  of  twenty  days  next  after 
tlie  same  shall  have  been  demanded,  it  shall  and  may  be 
lawful  for  the  said  managers,  or  the  survivor  of  them,  to 
sue  all  and  every  such  person  or  persons,  in  their  or  his 
own  names  or  name,  for  the  respective  sum  or  sums  of 
money  he,  she,  or  they  were  assessed  at,  in  an  action  of 
debt,  if  five  pounds  or  under,  before  any  one  justice  of 
the  peace  within  said  county,  if  above,  in  any  court  of  re- 
cord where  the  same  may  be  cognizable,  and  give  the  said 
assessment  in  evidence,  and  the  said  court  or  justice  of 
the  peace  are  hereby  empowered  to  give  judgment  and 
execution  for  the  same,  with  costs  of  suit ;  and  it  shall  or 
may  be  lawful  for  the  said  managers  or  manager,  at  all 
times  hereafter,  to  dig  lume  or  sand  from  out  of  the  hilla 
adjoining  to  either  end  of  the  aforesaid  bank,  for  the  rais- 
ing and  repairing  the  same. 

"  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  if  the  owners  or  possessors  aforesaid  shall  neglect  to 
meet  on  the  first  Tuesday  in  April  yearly,  as  aforesaid,  to 
choose  managers,  as  aforesaid,  that  then  and  in  such  case 
the  managers  chosen  for  the  preceding  year,  or  the  survi- 
vor of  them,  shall  be  continued  in  the  said  office  the  en- 
suing year,  and  so  continued  from  year  to  year  until  the 
said  owners  or  possessors  shall  meet  and  elect  others  in 
their  room,  and  shall  have  the  same  power  and  authority, 
to  all  intents  and  purposes,  as  if  the  said  owners  and  pos* 
sessors  had  met  and  elected  them  agreeably  to  the  direc^ 
tions  of  this  act. 

"  And  be  it  further  enacted  by  the  authority  aforesaid^ 
that  the  said  managers  shall  yearly  account  to  the  saic^ 
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owners  and  possessors,  and  produce  fair  accounts  and  re- 
ceipts for  all  moneys  by  them  received  and  expended  by 
virtue  of  this  act,  and  shall  deliver  the  balance  of  the 
moneys  remaining  in  their  hands  to  the  succeeding  mana- 
gers, first  deducting  thereout  two  shillings  in  the  pound 
for  all  moneys  by  them,  or  either  of  them,  expended  for 
the  purposes  aforesaid ;  and  if  the  said  managers,  or  either 
of  them,  shall  neglect  or  refuse  to  pay  the  balance  remain- 
ing in  his  or  their  hands  to  the  succeeding  managers,  it 
shall  and  may  be  lawful  for  the  said  succeeding  managers 
to  sue  for  and  recover  the  same,  with  costs  of  suit,  in 
manner  aforesaid. 

"  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  it  shall  and  may  be  lawful  for  any  tenant  or  tenants 
that  now  are  or  hereafter  may  be  in  possession  of  any  part 
of  the  aforesaid  meadows,  to  bring  in  his  or  their  accounts 
of  moneys  paid  or  services  performed,  pursuant  to  the 
directions  of  this  act,  against  his  or  their  landlord  or  land- 
lords, which  shall  be  allowed  out  of  his  or  their  rent  or 
rents ;  and  where  it  shall  happen,  at  any  time  or  times 
hereafter,  that  the  owners  or  possessors  of  any  of  the 
aforesaid  meadows  shall  not  reside  on  the  same,  nor  in 
any  other  place  within  said  county,  nor  no  other  person 
to  represent  him  or  them  to  pay  the  several  sum  or  sums 
of  money  expressed  thereon  as  aforesaid,  that  then  it  shall 
and  may  be  lawful  for  the  said  managers,  or  the  survivor 
of  them,  for  the  time  being  to  rent  out  part  of  said  mea- 
dows, or  the  whole,  if  necessary,  for  such  a  term  as  the 
rent  thereof  will  amount  to  a  sum  sufficient  to  pay  the 
said  assessment  or  assessments  as  aforesaid,  and  no  longer." 
On  filing  the  bill,  the  complainants  applied  to  the  Chan- 
cellor for  an  injunction.    The  Chancellor  ordered  a  copy 
of  the  bill  of  complaint  to  be  served  on  the  defendants, 
and  a  rule  to  show  cause,  on  a  day  and  at  a  place  therein 
mimed,  why  an  injunction  should  not  issue. 
The  defendants  filed  a  joint  and  several  answer. 
The  answer  alleges,  that  before  the  said  dam  was.  erected, 
Vol.  n.  t 
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the  tide  did  flow  up  it  for  more  than  two  miles,  so  that 
the  said  creek  was,  for  that  distance,  navigable  for  bcowb, 
barges,  shallops,  and  other  flat  bottomed  vessels,  of  not 
less  than  twenty-five  tons  burthen,  and  of  a  depth  for  that 
distance  of  not  less  than  five  or  six  feet,  and  for  the 
greater  part  of  that  distance  of  a  much  greater  depth,  and 
which,  if  said  dam  had  not  been  erected,  would  have  been 
of  material  importance  for  navigation ;  that  they  do  not 
believe  the  said  dam  was  erected  by  authority  of  law,  but 
charge  that  the  said  dam  and  water  works  were  erected 
by  the  unauthorized  and  illegal  action  of  the  owners  of 
said  meadow,  for  their  own  private  purposes,  without  re- 
gard to  the  navigation,  and  were,  when  originally  erected, 
and  until  sanctioned  by  the  act  of  1760,  a  purpresture  and 
nuisance^  liable  to  be  at  any  time  abated ;  that,  in  1760,  the 
navigation  of  said  creek  being  supposed  to  be  of  little  im- 
mediate importance,  the  legislature  passed  the  act  referred 
to,  subject  to  the  provisos  and  conditions  therein  contained; 
that  the  said  act  made  it  the  duty  of  the  said  land  owners  to 
deepen  the  watercourse  of  the  creek  between  certain  dams 
mentioned  in  the  said  act,  and  comprising  the  navigable 
part  of  said  creek,  open  and  clear,  so  as  to  give  the  water 
a  suflicient  fall  from  oiF  the  meadows  at  the  head  of  the 
same,  which  condition  and  provision  of  said  act  was  es- 
sentially necessary,  as  well  to  preserve  the  channel  of  said 
creek  for  future  use  for  navigation,  as  by  maintaining  the 
drainage  of  said  meadows,  to  prevent  the  water  from  be- 
coming stagnant  and  injurious  to  the  health  of  the  adja- 
cent country ;  that  the  said  act  gave  no  right  of  property, 
absolute  or  otherwise,  as  against  the  public  and  the  then 
colony  of  New  Jersey,  to  the  said  owners  of  said  mea- 
dows, dam,  and  water  works,  and  in  and  to  the  bed  of  the 
said  creek,  but  was  simply  a  license  or  toleration  of  a 
nuisance,  and  authorized  the  continuance  of  said  dam 
for  the  purpose  of  draining  the  said  meadows  during  th« 
pleasure  of  the  said  legislature,  the  said  license  being  h»r 
ble  to  revocation  whenever  the  public  interest  required  it- 
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The  answer  alleges,  that  the  natural  watercourse  of  said 
creek  has  not  been  kept  open  and  clear  according  to  the 
terms  of  the  act ;  that,  in  consequence  of  this  neglect, 
the  water  has  become  stagnant,  the  meadows  deteriorated 
in  value,  and  the  health  of  the  inhabitants  of  the  adjacent 
country,  and  more  particularly  of  the  city  of  Gloucester, 
has  been  greatly  injured,  and  the  said  stagnant  waters 
have  become  a  nuisance  highly  injurious  to  the  inhabit- 
ants; that,  in  opinion  of  defendaq|s,  if  the  said  dam  were 
removed,  the  meadows  would  be  improved  by  the  de- 
posits, &c. ;  that  the  said  dam  is  so  injurious  to  the  health 
of  the  inhabitants  as  to  require  its  abatement ;  that  the 
settlement  and  opening  of  the  country,  and  the  increase 
of  the  population  adjacent  to  the  creek,  making  the  navi- 
gation of  increased  importance,  and  the  nuisance  requir- 
ing the  opening  of  the  creek  to  the  tide,  the  legislature, 
at  its  last  session,  passed  the  act  recited  in  the  bill  of  com- 
plaint. They  admit  that  they  are  the  township  commit- 
tee, and  that,  as  such  officers,  and  as  agents  of  the  legis- 
lature, they  submit  that  the  legislature  have  a  right  to 
direct  the  dam  removed,  &c. 

Counsel  were  heard  on  both  sides. 

A.  Browning  and  W.  L.  Dayiorij  for  the  complainant,  in- 
sisted— 

1st.  That  the  legislature  have  power  and  authority  to 
authorize  the  damming  of  small  navigable  creeks.  Wilson 
ei  al,  V.  Blackbird  Creek  Marsh  Co.y  2  Peters  245 ;  Cox  v. 
State,  3  Blackford's  It.  197 ;  Sinnickson  v.  Johnson^  2  Harr. 
152. 

That  the  power  had  been  frequently  exercised  by  the 
legislature.  Learning  ^  Spicer  554 ;  Allison's  Laws  of  JV. 
Jersey y  under  word  Marsh,  fifty-two  acts  are  found  of  this 
character.    Gifford's  Index,  letter  D. 

2d.  The  act  of  1760  has  the  same  force  and  effect  as  if 
it  authorized  the  original  erection  of  the  dam.  2  Kent 
616;  8  U.  8.  IXg.  244,  Utter  Ftmeipal cmd  Agent,  §  27&4-5. 

8d.  The  power  in  tlie  state  is  based  upon  the  princi^le^ 
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that  in  the  state  is  vested  the  right  of  property  in  the  bed 
of  the  river.  Angell  on  Tide  Waters  20-22.  The  dam  is  the 
private  property  of  the  individuals  who  erected  it. 

4th.  The  act  is  unconstitutional.  Art  1,  §  16,  of  iht 
Constitution  of  N.  Jersey  declares  private  property  shall  not 
be  taken  for  public  use  without  just  compensation.  And 
again,  Art.  4,  §  7-9,  individuals  or  private  corporations 
shall  not  be  authorized  to  take  private  property  for  public 
use  without  just  comj^nsation  first  made  to  the  owners. 

5th.  Vested  rights  of  property  acquired  by  virtue  of  a 
statute  cannot  be  divested  by  repeal  of  the  statute.  Ben- 
son et  al.  V.  The  Mayor,  ^c.,  of  N.  York  et  al.  10 ;  Barb.  228. 

6th.  Where  a  license  is  executed,  and  the  licensee  has 
acquired  rights,  the  license  cannot  be  revoked,  so  as  to 
divest  those  rights  without  compensation.  7  U.  S.  Dig., 
License,  346. 

They  also  cited  2  Harr.  314;  3  lb.  200;  Avyell  m 
Watercourses  100  ;  1  Cmn.  382 ;  1  Bakhv.  205 ;  2  J.  C. 
a.  162 ;  4  W.  a  C.  £.  601. 

T.  P.  Carpenter  and  J.  F.  Randolph^  for  defendants,  con- 
tra, cited  Ilarcjravcs  Tracts  8,  9 ;  Woolrych  on  Watercourses 
40  ;  Angell  on  Tide  Waters  80-89 ;  Anindell  v.  McCaUough, 
10  Mass.  70 ;  Saxton  380 ;  People  v.  Saratoga  Bailroad  Co., 
15  Wend.  135 ;  2  Black.  Com.  347 ;  2  Zab.  647 ;  Cliarles 
Biver  Bridge,  11  Peters  544 ;  Providence  Bank  v.  Billings,  4 
Peters  514;  Chitty's  Prerogative  391;  15  Vin.  94,  Liceiise 
E.,  note;  6  Watts  ^  Serg.  101 ;  9  lb.  9 ;  Bundle  v.  D.  and 
B.  C.  Co.,  1  Wallace  275 ;  same  case,  4  Hmc.  B.  80 ;  18 
Conn.  87;  2  Avi.  L.  Cas.  506;  11  Mete.  55;  2  Dmio  461; 
1  G.  C.  B.  192;  1  Waterman  Eden  on  Ju.  138,  njote  1. 

The  Chancellor,  When  this  bill  was  filed,  and  an  ap- 
plication made  for  an  injunction,  an  order  was  made  that 
a  copy  of  the  bill  should  be  served  on  the  defendants,  and 
that  they  should  show  cause,  on  a  day  named,  why  an  in- 
unction should  not  issue.   The  defendants  availed  them* 
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selves  of  the  opportunity,  thus  afforded  them,  of  putting 
in  their  answer  to  the  bill,  and  of  being  heard  by  counsel 
in  opposition  to  the  application. 

The  bill  is  purely  an  injunction  bill,  and  asks  that  the 
defendants  may  be  perpetually  restrained  from  demolish- 
ing a  dam,  and  water  works  connected  with  it,  at  the 
mouth  of  Little  Timber  creek,  in  the  county  of  Camden. 

Little  Timber  creek  is  a  small  creek  emptying  into  the 
river  Delaware,  about  five  miles  below  the  city  of  Cam- 
den. The  tide,  when  not  obstructed,  ebbs  and  flows  about 
two  miles  up  the  creek.  Some  time  in,  or  previous  to'the 
year  1760,  the  owners  of  the  meadow  land  adjacent  to 
the  creek,  for  the  purpose  of  improving  their  meadows 
by  the  exclusion  of  the  tide  water,  built  a  dam  of  about 
a  quarter  of  a  mile  wide  at  the  mouth  of  the  creek,  with 
sluices  and  other  fixtures. 

In  November,  1760,  the  legislature  of  the  then  colony 
of  New  Jersey  passed  an  act  to  enable  the  owners  of  mea- 
dows along  the  creek  to  support  and  maintain  this  dam 
and  fixtures  erected  for  the  aforesaid  purpose.  The  act, 
after  reciting  the  erection  of  the  dam  and  its  purposes, 
enacted,  that  the  said  bank,  dam,  and  all  other  water 
works  already  erected,  or  which  should  thereafter  be  found 
necessary  to  be  erected  for  the  more  eftectual  preventing 
the  tide  from  overflowing  the  meadows  lying  on  the  said 
creek,  should  be  erected,  supported,  and  maintained  at 
the  equal  expense  of  all  the  owners  and  possessors  of  the 
meadows,  that  each  of  the  said  owners  or  possessors  then, 
or  thereafter,  might  hold  on  the  said  creek  between  cer- 
tain points  in  the  act  designated.  It  further  enacts,  that 
the  natural  watercourse  of  the  creek  should  be  kept  clear, 
and  specified  the  manner  in  which  it  should  be  done.  It 
then  provides  for  the  election,  by  all  the  land  owners 
yearly,  of  two  managers,  and  empowers  these  managers 
to  assess  the  owners  and  possessors  of  the  meadows  in 
such  sum  or  sums  of  money  as  shall  be  by  them,  or  the 
snrviyor  of  them,  deemed  necessary  for  the  supporting, 
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repairing,  and  maintaining  the  bank,  dam,  and  other 
water  works.  It  confers  upon  these  managers  power  to 
collect  the  assessments  by  suit  at  law ;  or  if  the  owner  of 
the  meadow  assessed  is  absent,  and  beyond  the  reach  of 
legal  process,  it  provides  for  the  leasing  of  his  land,  for  the 
purpose  of  paying  such  assessment.  There  are  other  pro- 
visions of  the  act  to  carry  out  its  important  object,  I'iz.  to 
make  it  compulsory  on  all  meadow  owners,  whose  lands 
are  benefited  and  rendered  more  valuable  by  the  dam  and 
works,  to  contribute  to  repair  and  maintain  them.  This 
act  was  accepted  by  the  owners  of  the  meadow.  Mana- 
gers were  elected  under  it,  and  under  and  by  virtue  of  its 
provisions,  the  bank,  dam,  and  water  works  have  been 
repaired  and  maintained  to  this  day.  It  is  alleged  that  up- 
wards of  eight  thousand  dollars  have  been  expended  on 
the  works ;  that  the  value  of  the  meadows  have  therebv 
been  greatly  enhanced,  and  that  the  demolishing  the  dam 
would  destroy  the  value  of  the  meadows. 

The  legislature,  at  its  last  session,  passed  an  act  declar- 
ing Little  Timber  creek  to  be  a  public  highway,  in  all  re- 
spects as  fully  as  it  was  before  the  said  creek  was  dammed 
at  its  mouth ;  and  the  township  committee  is  authorized 
and  required,  at  the  expense  of  the  township,  to  remove 
the  dam,  and  thereby  open  the  navigation  of  the  creek, 
on  the  first  day  of  September  next.  It  is  to  enjoin  the 
township  committee  of  the  township  of  Union,  in  the 
county  of  Camden,  from  discharging  the  duty  imposed 
Upon  them  by  this  act,  that  this  bill  is  filed. 

In  the  first  place,  it  is  insisted  that  the  dam  at  the  mouth 
of  Little  Timber  creek  destroys  the  navigation  of  a  navi- 
gable stream  where  the  tide  ebbs  and  flows,  and  that  the 
legislature  have  no  right  or  power  to  authorize  such  an 
obstruction. 

It  appears,  from  the  pleadings,  that  at  certain  states  of 
the  tide,  this  creek,  if  unobstructed,  is  navigable  by  small 
flat  bottomed  boats  for  at  least  two  miles  from  its  mouth. 
It  does  not  appear  that  it  ever  has  been  used  for  the  pur- 
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poses  of  navigation.  It  has  not  been  navigated  since  the 
year  1760.  There  is  no  allegation,  on  the  part  of  the  de- 
fendants, and  nothing  in  the  case  to  show  that  its  naviga- 
tion now  is  demanded  by  the  public  interest,  or  that,  as  a 
navigable  stream,  it  would  be  any  way  beneficial  to  the 
public  for  the  purposes  of  trade  or  agriculture.  Admit, 
for  the  sake  of  the  argument,  that  the  state  legislature 
has  not  the  power  permanently  to  obstruct  or  to  destroy 
any  navigable  river  within  its  territorial  jurisdiction,  it 
does  not  follow  that  any  creek  or  rivulet,  in  which  the 
tide  ebbs  and  flows,  and  which  may  be  used  at  certain 
tides  by  small  boats  for  individual  convenience,  is  to  be 
dignified  with  the  appellation  of  an  arm  of  the  sea  or 
navigable  river,  and,  as  such,  beyond  the  jurisdiction  or 
control  of  the  legislature,  except  as  a  public  highway. 
Washed,  as  more  than  two-thirds  of  the  borders  oi  our 
state  is,  by  the  sea  and  by  the  rivers  Hudson  and  Dela- 
ware, and  their  bays,  the  small  creeks  and  rivers  made  by 
the  force  of  the  tides  into  the  upland,  in  extent  from  a 
mile  to  six  miles,  are  almost  innumerable.  At  high  tides, 
many  of  them  may  be  navigated  with  small  bottomed 
boats,  and  have  been  occasionally  and  with  advantage,  by 
individuals  owning  the  adjacent  meadows,  for  the  trans- 
portation of  grass,  and,  perhaps,  other  articles  of  mer- 
chandise. Many  of  them  have  been  cut  off  from  the  sea, 
under  the  express  sanction  of  the  legislature,  for  the  pur- 
pose of  reclaiming  and  improving  the  adjacent  meadow 
land  and  extending  public  roads,  and  the  navigation  of 
many  more  has  been  totally  destroyed  without  any  legal 
authority,  and  no  complaint  made  by  the  public  or  by  in- 
dividuals on  account  of  the  manifest  advantage  resulting 
to  the  public  from  the  obstruction.  Most  certainly  a  court 
of  justice  would  not  be  justified  in  declaring  that  there 
is  no  authority  in  the  state  to  determine  when  such  streams 
shall  be  considered  as  navigable  rivers,  and  be  maintained 
and  protected  as  such,  or  to  determine  when  they  may 
be  obstructed,  and  their  navigation  destroyed,  for  the 
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public  necessity  or  convenience.  The  legislature  must  be 
the  sole  judge  and  arbiter  for  the  public  in  this  matter, 
and  courts  have  no  right  to  question  this  authority*  In 
the  exercise  of  powers  conferred  by  the  constitution  upon 
the  general  government,  questions  may  arise  between  it 
and  the  state  governments ;  but  no  individual  can  ques- 
tion the  legislation  of  the  state  in  reference  to  what  is 
called  common  rights  of  navigation,  unless  he  can  sum- 
mon to  his  aid,  in  some  way,  the  legislation  of  the  general 
government,  whieli  is  paramount  authority.  The  authori- 
ties will,  I  think,  be  found  to  sustain  this  doctrine.  Some 
will  be  found  to  go  much  further,  and  to  declare  that  the 
mere  fact  of  the  tide  ebbing  and  flowing,  and  of  the  chan- 
nel being  such  as  to  make  the  creek  navigable  at  certain 
periods  of  the  tide,  does  not  entitle  it  to  the  protection  of 
the  court  as  a  public  navigable  river.  In  the  case  of  The 
King  v.  Montague  and  others^  i  B.  ^  C.  596,  10  ^.  C.  L. 
413,  it  was  decided  that  a  public  right  of  navigation  in  a 
river  or  creek  may  be  extinguished,  either  by  an  act  of 
parliament  or  writ  of  ad  quod  damnum^  and  inquisition 
thereon,  or  under  certain  circumstances,  by  commission- 
ers of  sewers,  or  by  natural  causes,  such  as  the  recess  of 
the  sea  or  an  accumulation  of  mud,  &c.  And  where  a 
public  road  obstructing  a  channel  (once  navigable)  has 
existed  for  so  long  a  time  that  the  state  of  the  channel  at 
the  time  when  the  road  was  made  cannot  be  proved,  in 
favor  of  the  existing  state  of  things,  it  must  be  presumed 
that  the  right  of  navigation  was  extinguished  in  one  of 
the  modes  before  mentioned,  and  the  road  cannot  be  re- 
moved as  a  nuisance  to  that  navigation.  In  the  case  of 
The  Mayor  of  Lynn  v.  Turner,  Cowp.  86,  which  was  a  suit 
brought  against  the  corporation  of  Lynn  for  not  repairing 
and  cleansing  a  certain  creek  into  which  the  tide  of  the 
sea  was  accustomed  to  flow  and  reflow,  Lord  Mansfield, 
on  the  argument,  asked  counsel,  "How  does  it  appear 
that  this  is  a  navigable  river  ?  The  flowing  and  reflowing 
of  the  tide  does  not  make  it  so,  for  there  are  many  placet 
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into  which  the  tide  flows  which  are  not  navigable  rivers, 
and  the  place  in  question  may  be  a  creek  in  their  own 
private  estate." 

The  flux  and  reflux  of  the  tide  is  prima  facie  evidence 
of  a  navigable  river,  but  it  is  not  conclusive  evidence. 
WlUs  V.  Hose  and  anothory  6  Taunt.  706.  The  strength  of 
this  prima  facie  evidence,  says  Bagley,  J.,  in  the  case  of 
Sex  v.  Montaffue,  arising  from  the  flux  and  reflux  of  the 
tide,  must  depend  upon  the  situation  and  nature  of  the 
channel.  If  it  is  a  broad  and  deep  channel,  calculated  for 
the  purposes  of  commerce,  it  would  be  natural  to  conclude 
that  it  has  been  a  public  navigation ;  but  if  it  is  a  petty 
stream,  navigable  only  at  certain  periods  of  the  tide,  and 
then  only  for  a  very  short  time  and  by  very  small  boats, 
it  is  difficult  to  suppose  that  it  ever  has  been  a  public  na- 
vigable channel. 

Conimonwealth  v.  Breeds  4  Pich  460.  An  information  in 
the  nature  of  a  quo  warranto  was  filed  by  the  direction  of 
the  legislature,  alleging  that  Breed,  the  respondent,  had 
erected  and  still  maintains  a  bridge  across  a  navigable 
arm  of  the  sea,  between  Chelsea  and  Belle  Island,  whereof 
the  passing  of  vessels  is  obstructed,  and  requiring  him  to 
answer  by  what  authority  he  claims  to  keep  up  and  main- 
tain the  bridge.  The  respondent  set  up  a  law  of  Massa- 
chusetts, passed  in  the  year  1816,  which  authorized  him 
to  build  a  bridge  convenient  for  the  accommodation  of 
the  proprietors  of  Belle  Island ;  that  it  should  be  built 
with  a  draw  not  less  than  fifteen  feet  wide ;  that  the  pro- 
prietor should,  at  all  times  when  neccssarj^,  have  the  draw 
raised,  at  his  own  expense,  for  the  convenient  passing  of 
vessels  through  the  same. 

The  solicitor  general  replied,  that  the  statute  granted 
the  respondent  the  privilege  of  erecting  a  bridge  for  the 
private  accommodation  of  passing  and  repassing  to  and 
from  the  island,  the  same  being  the  private  estate  of  the 
respondent,  and  that  the  grant  was  not  for  any  public 
easement  or  convenience ;  that  it  was  the  intent  of  the 
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statute  that  the  draw  should  be  of  sufficient  width  to  per- 
mit the  convenient  passing  of  all  such  vessels  as  had  been 
accustomed  to  navigate  the  inlet  before  the  erection  of  the 
bridge,  and  with  such  necessary  piers,  &c.  The  respondent 
rejoined,  that  he  had  complied  with  the  provisions  of  the 
statute,  and  thereupon  issue  was  joined.  The  jury  found 
that  the  water  al)ove  the  bridge  was  navigable  for  coasting 
vessels  of  one  hundred  tons  burthen,  and  was  used  before 
the  building  of  the  bridge,  and  that  the  draw  was  not  of 
sufficient  w^idth.  The  court  said,  the  legislature  are  to  de- 
termine when  the  public  convenience  and  necessity  require 
such  an  obstruction  to  navigation,  and  upon  what  terras 
and  conditions  it  shall  be  allowed. 

Roive  V.  Granite  Brid/fe  Corporation^  21  Pick.  344.  The 
company  were  authorized  to  construct  a  road  from  Milton 
to  Dover,  and  to  locate,  build,  and  construct  a  bridge  acroes 
Neponset  river,  in  continuation  of  the  line  of  the  road. 
The  plaintiff  was  the  owner  of  a  piece  of  salt  meadow  in 
Milton.  He  alleged,  that  from  time  immemorial,  there 
had  been  a  creek  commencing  at  the  highest  part  of  the 
marsh,  and  passing  through  it  to  Xeponset  river,  which 
creek  was  of  sufficient  depth  and  width  to  admit  boats, 
gondolas,  and  light  craft  to  pass  up  and  down  the  creek 
in  common  tides,  and  that  such  craft  might  be  used  to 
advantage  in  removing  the  crops  of  hay  from  the  maish; 
that  the  defendants  had  laid  out  their  road  over  the  marsh 
and  across  the  creek,  and  were  proceeding  to  fill  up  the 
creek.  An  injunction  was  asked  to  restrain  the  defend- 
ants. The  court  decided,  that  a  creek  in  a  salt  meadow, 
in  order  to  be  deemed  navigable,  must  not  be  merely  euf- 
ficient  to  float  a  small  boat  at  high  water,  but  must  he 
navigable  generally  and  commonly  to  some  purpose  useful 
to  trade  and  agriculture.  C.  J.  Shaw,  in  giving  the  opinion 
of  the  court,  says,  "  It  is  not  every  ditch  in  which  the 
salt  water  ebbs  and  flows  through  the  extensive  siK 
marshes  along  the  coast,  and  which  serve  to  admit  an^ 
drain  off  the  salt  water  from  the  marsbeSy  which  can  b^ 
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considered  a  navigable  stream.  Nor  is  it  every  small  creek 
in  which  a  fishing  skiff  or  a  gunning  canoe  can  be  made 
to  float  at  high  water  which  is  deemed  navigable.  But  in 
order  to  have  this  character,  it  must  be  navigable  to  some 
purpose  usefol  to  trade  and  agriculture.  It  is  not  a  mere 
possibility  of  being  used  under  some  circumstances,  as  at 
extraordinary  high  tides,  which  will  give  it  the  character 
of  a  navigable  stream,  but  it  must  be  generally  and  com- 
monly useful  to  some  purpose  of  trade  or  agriculture.** 

In  the  case  of  Thompson,  Wilson^  ^  others,  jplairdlffs  in 
error  J  v.  The  Blackbird  Greek  Marsh  Company,  defendants, 
2  Peters  246.  Blackbird  creek,  in  the  state  of  Delaware, 
was  navigable  for  steamers  of  upwards  of  ninety  tons  bur- 
then. Under  an  act  of  the  state  of  Delaware,  the  defend- 
ants constructed  a  dam  across  the  creek,  by  which  the 
navigation  was  obstructed.  The  coui-t  decided  that  the 
act  of  the  legislature  authorizing  the  dam  was  not  in  vio- 
lation of  the  constitution  of  the  United  States. 

There  can,  I  think,  be  no  doubt  that  the  legislature  had 
the  power  to  authorize  the  erection  of  a  dam  at  the  mouth 
of  Little  Alloways  creek.  There  is  nothing  in  the  case  to 
show  that  it  ever  was  a  navigable  stream,  or  that  a  boat 
of  any  size  ever  passed  up  it. 

The  defendants  further  insist,  that  the  dam  having  been 
originally  made  and  constructed  without  the  authority  of 
the  state,  the  true  construction  of  the  act  of  1760  is  to  give 
to  Uie  defendants  not  a  grant  of  any  right  which  belonged 
to  the  state,  but  a  mere  license  to  continue  a  nuisance  al- 
ready existing,  and  that  this  license  was  revocable  at  plea- 
sure. 

It  may  well  be  questioned,  upon  the  case  presented  to 
the  court,  whether  this  dam  was  originally  a  nuisance, 
and  whether  it  could  not  be  maintained  without  legislative 
fiauction.  K  it  was  not  a  navigable  river,  then  it  might 
be  obstructed  without  the  authority  of  the  legislature ;  and 
although  the  fact  of  the  ebb  and  flow  of  the  tide  is  prima 
fack  evidence  of  its  being  a  navigable  river,  it  may  be 
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doubted  whether  the  case  presented  does  not  overcome 
such  evidence.  At  any  rate,  if  the  question  for  injunction 
turned  upon  that  point,  the  court  would  not  permit  the 
defendants  to  be  deprived  of  their  property  without  af- 
fording them  the  opportunity  of  overcoming  such  evi- 
dence. 

But  while  it  is  true  that  the  dam  was  not  originally 
erected  under  the  act  of  1760,  the  construction  of  this 
act  contended  for  by  the  defendants  cannot  be  admitted. 
The  dam  has  been  maintained  under  that  act  for  nearly  a 
century.  The  act  did  not  authorize  the  owners  of  the 
meadows  simply  to  continue  the  dam,  but  it  gave  the  au- 
thority of  the  state  to  compel  its  continuance.  It  has  not 
been  continued  by  the  voluntary  act  of  individuals,  but 
they  have  been  compelled  to  maintain  it  by  the  power  and 
force  of  law.  This  act  created  a  quasi  corj^oration,  pro- 
vided for  the  annual  election  of  managers,  conferred  upon 
them  power  to  assess  property,  and  clothed  them  with  au- 
thority to  enforce  these  assessments.  How  then,  with  any 
propriety,  can  it  be  said,  that  this  act  was  a  license  only 
to  continue  a  nuisance  already  existing  ?  Whether  this 
act  can  be  repealed  at  pleasure,  so  as  to  deprive  parties 
who  have  acquired  rights  under  it,  is  the  important  ques- 
tion upon  which  tliis  case  turns. 

The  act  of  the  legislature,  passed  the  17th  March,  1854, 
which  authorizes  and  requires  the  township  committee  of 
the  township  of  Union  to  remove  the  dam,  is  in  violation 
of  the  constitution  of  the  United  States,  which  declares, 
that  no  state  shall  "  pass  any  bill  of  attainder,  ex  post  facto 
hxw,  or  law  impairing  the  obligation  of  contracts."  It  is 
a  virtual  repeal  of  the  act  of  17G0.  The  last  named  act 
was  a  grant.  It  granted  valuable  powers  to  the  owners  of 
meadows  along  Little  Timber  creek.  In  the  Dartmouth 
College  case.  Justice  Story  remarks  :  **  A  grant  of  fran- 
chise is  not,  in  point  of  principle,  distinguishable  from  a 
grant  of  any  other  property.  If,  therefore,  this  charter 
were  a  pure  donation,  when  the  grant  was  complete,  and 


1854.]  CASES  IN  CHANCERY.  229 

Glover  v.  Powell. 

accepted  by  the  grantors,  it  involved  a  contract  that  the 
grantees  should  hold,  and  the  grantors  should  not  reas- 
Bume  the  grant,  as  much  as  if  it  had  been  founded  on  the 
most  valuable  consideration."  Under  the  provisions  of  the 
act  of  1760,  rights  have  become  vested,  and  valuable  pro- 
perty has  been  acquired.  These  powers  and  this  property 
have  been  enjoyed  under  the  protection  of  this  act  for 
nearly  a  century  past.  The  state  has  participated  in  the 
benefits  conferred.  The  property  acquired  under  the  act 
has  been  taxed  for  the  support  of  the  state  and  municipal 
governments.  It  is  in  violation  of  good  faith,  it  impairs 
the  obligation  of  a  contract  which  has  l)een  enjoyed  to 
the  mutual  benefit  of  both  parties,  and  it  is  therefore  re- 
pugnant to  the  constitution  of  the  United  States.  It  is  in 
direct  conflict  with  repeated  judicial  decisions  declaring 
similar  acts  void.  Fletcher  v.  Peck,  6  Cranch  87 ;  State  of 
New  Jersey  v.  WilsoUy  7  Oranch  164 ;  Dartmouth  College  v. 
Woodward,  4  Wheat,  518 ;  Trent  ayid  others  v.  Taylor  ami 
others,  9  Oranch  43 ;  Story's  Com.  on  the  Constitution  of  the 
U.  States,  3  vol.  256. 

The  act  of  1854  is  also  repugnant  to  the  constitution  of 
the  state  of  New  Jersey.  Art.  1,  §  16,  declares  private 
property  shall  not  be  taken  for  public  use  without  just 
compensation.  And  Art.  4,  §  7,  part  9,  individuals  or  pri- 
vate corporations  shall  not  be  authorized  to  take  private 
property  for  public  use,  without  just  compensation  first 
made  to  the  owners.  The  dam  and  water  works  in  ques- 
tion are  private  property.  They  have  been  constructed, 
maintained,  and  paid  for  by  the  owners  of  the  meadow 
along  the  creek.  They  have  been  acquired  under  the  ex- 
press sanction  of  law.  The  value  of  the  meadow  is  de- 
stroyed by  the  execution  of  the  law  in  question,  and  thus 
may  be  said,  with  propriety,  to  be  taken  from  the  owners. 
A  partial  destruction,  a  diminution  of  their  value,  is  the 
taking  of  private  property.  This  act  cannot  be  carried 
into  effect  without  a  violation  of  the  constitution  of  the 
state. 

Vol.  n.  u 
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B-:  ::  i-  :i  rli  ::r:^  ::  -jLisK:  objtciions  to  the  act, 
ti-i  l-ii^-ls-'ji  ^'.  IT.  Il  il'riT  iTL^-^er.  thai  this  dam  is  a 
Liir.ii-.'r:  :J-i:  Vl-j  ::-l:rI:::^  ■:»: Ltainoi  in  the  act.  and 
nz^z.  -^'lI'.l  -.1-^  r*  jL:^  i-  :  r  rivilc  jc^  or  ie  act  are  secured 
lO  -.l.-r  dTrr^Liir-:--  i^T^  '  .^er.  t::1j.:c,L  and  that  therefore 
tee  i-r  jLr'.^:-:.'-::  :.i-r  :  r-ivr^el.  ini  likve  a  rizht  to  authorize 
fcr.'i  'ilrr:::  '.':.v  :-::..  t^'.  ::  '^v  niisar^oe.  But  the  defend- 
ar.j-  L:.ir'.  "lirifr  -.'.^-i^'.-re^.  ai.'i  can  onlv  jiLstifr  them- 
skives  "L'irrr  :':.•_-  £•:*.  TLir  ao:  •icolare?  the  object  to  be 
to  rcrV.r«=:  tL'T  LiiTiiration  of  "Le  creek.    The  act  can  be 

But  5ip.|«oj»:-  :Lv  oon-iiLioL.?  of  tie  act  to  have  been  no- 
late^L  aii'l  that  :Lo  i.Tant  baa  been  forieiteJ,  the  forfeiture 
Tu'ir*.  be  d^rcki^j-i  bv  liuo  prc'ce??  of  law.  The  lesrislature 
liave  no  HirLi  to  oonderiin  the  defendants  unheard,  and 
d«L'prlve  tbem  of  tbeir  prof^ertT  in  this  summary  way.  If 
tlioy  can  do  it  in  this  case,  then  they  may  repeal  eveir 
act  of  in«':oq:«oration  ^.-n  the  statute  book  upon  the  same 
pretext. 


Ira  C.  Whitehead  and  others,  executors  of  ATilliam  Gib^ 
bons,  v*.  William  II.  Gibbons  and  others. 

The  teatator  first  charged  all  his  estate,  both  real  and  personal,  with  the  piy-^ 
mniit  of  his  debts:  he  then  declared  that  the  revenues  shoaUl  be  used  for 
that  pnrfKise,  together  with  such  other  appropriatioiu  as  he  makes.  Hdd. 
that  the  word  apiirvjpriations  evinced  the  intention  of  the  testator  to  desg- 
nato  and  set  apart  the  portion  referred  to  from  his  other  property  for  a  spe- 
cific object,  viz.  to  constitute  a  fund  in  the  bauds  of  his  executora  to  pay  hii 
del>ta. 

It  is  a  settled  rule,  tliat  the  personal  estate  is  the  primary  fund  to  pay  the 
debts,  and  that  it  is  not  relieved  from  the  burthen  by  the  debts,  in  ezpress 
terms,  licing  charged  upon  the  realty ;  and  that  wherever  it  is  aided  eithtf 
by  a  lf;;ml  or  an  equitable  fund,  it  must  be  itself  in  the  6rBt  place  applisd. 

This  mle  is  within  the  control  of  the  testator,  and  is  not  applicable  wbm  \m 
intention  to  the  contrary  is  either  expressed  or  clearly  implied.  Tint  iaiM* 
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jon  must  not  be  simply  to  charge  the  'realty,  bat  to  exonerate  the  person- 
ihy. 

nonal  property  not  specifically  bequeathed,  mast  be  applied  before  specific 
egacies. 

retidaary  clause  in  a  will  was  as  follows :  **  All  the  rest  and  residue  of  my 
Mtate,  real  and  personal  and  mixed,  wherever  it  may  be  situated  or  foand, 
'hkt  I  may  die  possessed  of,  not  herein  before  enumerated,  provided  for, 
given,  &€.,  I  do  hereby  give,  &c.,  to  my  son  William."  It  was  argued  that 
beatator  did  not  die  pottetted  of  the  rents  of  his  real  estate  and  the  interest 
>n  obligations,  Sic,  which  accrued  after  his  decease.  But  it  was  held  that  it 
W9M  the  intention  of  the  testator  that  the  residuary  clause  should  embrace 
arerything  he  had  a  right  to  dispose  of,  not  specifically  devised  or  be- 
queathed. 

F.  B.  Cheticood,  F.  T.  Frelingliuysen^  and  A.  0.  Zabris- 
c,  for  the  defendants  Ward  McAllister  and  wife,  who 
ied  exceptions  to  the  report  of  master. 

J.  P.  Bradley^  Robert  VanardscUik,  and  A.  WhUehcad, 
ho  appeared  for  other  parties  to  the  suit,  contra. 

The  Chancellor.  The  executors  of  the  last  will  of 
rilliam  Gibbons,  deceased,  filed  their  bill  for  a  settlement 
^the  estate  in  this  court.  The  only  parties  to  the  suit  are 
le  executors,  who  are  the  complainants,  and  the  four 
lildren  of  the  testator,  and  Ward  McAllister,  who  mar- 
ed  one  of  the  daughter,  defendants. 
TJpon^the  coming  in  of  the  master's  report,  to  whom  a 
ference  was  made  to  take  the  accounts  of  the  executors, 
^ard  McAllister  and  wife  filed  exceptions  to  that  report. 
is  upon  these  exceptions  that  the  case  is  now  presented. 
The  controversy  between  the  parties  has  given  rise  to 
veral  important  questions  involving  the  true  construc- 
)ii  of  the  testator's  will. 

The  first  exception  is  as  follows :  "  For  that  the  report 
mtemplates  that  the  funds  provided  by  the  third,  fifth, 
id  twelfth  items  of  the  will  of  the  testator,  William 
ibbons,  deceased,  shall  first  be  applied  to  the  payment 
f  debts ;  whereas,  by  the  terms  of  the  said  will,  the  gene- 
d  revenues  of  the  estate  mentioned  in  the  second  item 
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of  the  will  should  be  charged  primarily  with  the  payment 
of  debts,  in  relief  of  funds  mentioned  in  the  third,  fifth, 
and  twelfth  items." 

The  testator  did  intend  to  designate  the  fund  out  of 
which  his  debts  should  be  paid.  His  determination,  that 
the  payment  of  his  debts  should  be  the  first  duty  dis- 
charged by  the  executors  in  the  settlement  of  his  estate, 
is  to  be  seen  on  every  page  of  his  will.  To  secure  this 
leading  object  he  binds  his  whole  estate,  and  declares 
that  no  devise  orl)equest  shall  take  eftect  until  all  his  just 
debts  are  paid.  The  testator  evidently  drew  the  will  him- 
i<elf.  He  has,  by  vain  repetitions,  made  that  obscure, 
which  he  intended  should  be  clear,  definite,  and  certain. 

JW  the  second  item  of  his  will,  the  testator  declares, 
''  1  do  order  and  direct  that  all  my  just  debts  be  paid  and 
freely  discharged,  for  which  pnq)Ose  I  bind  my  whole  en- 
tire and  undivided  estate ;  and  I  direct  that  my  estate  shall 
not  be  divided,  and  no  devise  or  bequest  take  eftect,  until 
all  my  just  debts  are  paid  and  fully  discharged  from  the 
general  revenues  of  my  estate,  together  with  such  appro- 
priations as  are  herein  after  mentioned  and  provided." 

The  testator's  estate  consisted  of  a  large  real  estate,  fur- 
niture in  his  dwelling,  stock  upon  his  various  farms,  money 
on  hand,  bonds  and  mortgages,  and  bank  stock.  He  spe- 
cifically devised  and  bequeathed  the  whole  of  his  estate  to 
his  four  children,  except  certain  pei'sonal  property  speci- 
fied in  the  third,  fourth,  fifth,  and  twelfth  items  of  the  will, 
making  a  residuary  clause  evidently  for  the  puipose  of 
I)roviding  against  any  omission  he  might  have  made  in 
specitying  so  extensive  a  property,  declaring  that  all  the 
rest  and  residue  of  his  estate,  real  and  personal  and 
mixed,  or  wherever  it  might  be  situated  or  found,  that 
he  died  possessed  of,  not  in  his  will  enumerated,  provided 
for,  given,  granted,  devised,  or  bequeathed,  or  in  any 
manner  disposed  of,  he  did  give,  grant,  demise,  and  be- 
queath to  his  son  William  Ilayward  Gibbons,  his  heira 
and  assigns,  for  ever.    The  testator  did  not  intend  to  die 
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utestate  as  to  any  of  his  property,  real  or  persoual :  this 
B  manifest  from  tiie  whole  will. 

By  the  "  third  item"  of  his  will,  the  testator  orders  that 
lis  whole  and  entire  stock  of  blood  horses  shall  be  sold 
it  public  auction,  in  the  month  of  May  or  October  next 
bllowing  his  death,  and  the  proceeds  of  the  sale  appro- 
priated to  the  payment  of  his  debts,  and  the  surplus,  after 
hat,  be  divided  equally  among  his  four  children. 
■  By  the  "  fifth  item,"  he  orders  all  bonds  secured  by 
nortgages,  promissory  notes,  and  oilier  obligations  and 
X)ntracts  for  the  payment  of  money,  except  Ashbel  Bruen's 
bond  of  §12,000,  secured  by  mortgage,  and  four  bonds  of 
the  city  of  Savannah,  to  be  collected  with  all  possible  de- 
spatch, and  the  proceeds  applied  to  the  payment  of  his 
debts,  and  any  surplus,  over  and  above  what  is  sufficient 
for  that  purpose,  to  be  equally  divided  among  his  four 
children. 

By  the  "twelfth  item,"  he  directs  that  all  money  on 
hand  in  any  bank  with  which  he  kept  an  account,  and  at 
bis  dwelling  house,  or  elsewhere,  also  all  and  every  ba- 
ance  of  account  for  money  or  funds  due  him  in  the  hands 
f  all  and  any  of  his  agents  or  attorneys,  or  persons  with 
luom  he  might  have  dealings  in  any  part  of  the  world, 
^ell  first  be  applied  to  the  payment  of  his  funeral  ex- 
cuses, then  to  the  pajTnent  of  his  debts,  then  to  the  current 
Xaiporary  expenses  of  his  children,  at  home  or  abroad,  at 
*Xaool  or  otherwise,  until  the  adjustment  of  his  aftairs  in 
*C2ertaining  the  condition  of  the  estate  and  their  respec- 
v^e  rights,  and  any  balance  remaining  should  go  into  his 
^  neral  estate,  and  be  divided  equally  between  his  four 
^ildren. 

The  exceptants  insist  that  the  testator  intended  the 
S^^^ral  revenues"  of  the  estate  as  the  primary  fund  to 
^jhis  debts.  lie  charged  the  "general  revenues"  of  his 
'^tate,  together  with  the  appropriations  made  in  the 
^^iid,  fifth,  and  twelfth  items  of  his  will,  with  the  pay- 
B^eut  of  hifl  debts. 
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I  J -  -* 

AVliat  conBtitiites  the  general  revenues  of  this  estate?  I 
think  it  is  plain  the  testator  meant  the  rents  and  profits  of 
hi.s  real  estate,  and  the  interest  or  profits  arising  out  of 
the  personal  estate.  lie  had  made  specific  de\n8es  of  all 
hi.s  real  estate  to  his  children.  He  had  charged  it  with  tlie 
payment  of  his  debts.  He  had/leclared  the  devises  should 
nor  take  effect  until  all  his  debts  were  paid.  As  to  Lis 
personal  property,  he  makes  a  specific  appropriation  of 
the  whole  of  it.  lie  api>ropriate8  a  part  of  it  to  secure  a 
trust  fund ;  another  portion  of  it  he  directs  liis  executors 
to  convert  into  money  to  pay  liis  del>ts ;  another  part  to 
convert  into  money  to  pay  liis  funeral  expenses ;  then  bi3 
debts;  then  the  temporaiy  expenses  of  his  children  until 
his  estate  should  be  settled ;  and  he  then  S])ecifically  be- 
queaths all  the  personal  property  he  could  enumerate, 
not  before  appropriated  to  his  four  children,  making  pro- 
vision for  a  residue,  if  any.  lie  does  not  mean  the  pe^ 
soiial  property  in  the  third,  fifth,  and  twelfth  items  to  con- 
stitute a  part  of  the  general  revenyc.  He  had  directed  that 
to  be  converted  into  money.  Nor  did  he  mean  the  pro- 
ceeds or  interest  arising  out  of  that  fund  to  make  any 
part  o(  that  revenue ;  for,  in  the  second  item  of  the  Avill, 
he  distinguishes  it  from  the  general  revenue,  as  the  ap- 
propriations provided  with  the  "general revenues'*  to  pay 
his  debts.  We  then  have  two  distinct  funds,  the  general 
revenue  of  the  testator's  estate,  chargeable  with  his  debts, 
and  a  fund  which  has  been  raised  out  of  specific  personal 
pr<.>perty,  converted  into  money  by  the  express  orders  o*- 
the  testator.  Which  fund  is  to  be  first  appropriated  io^ 
the  puq^ose  ? 

It  appears  to  me  to  have  been  the  intention  of  the  t^^" 
tator,  and  that  he  meant  the  phraseology  he  used  as  i*^^ 
expression  of  such  intention,  that  the  appropriations  ma*^ 
in  the  second,  fifth,  and  twelfth  items  of  the  will  shoti*" 
con-titute  the  primary  fund  for  the  payment  of  his  del?"*-^ 
And  again,  if  there  is  an  absence  of  an  intention  as  ^ 
which  fund  shall  be  primarily  liable,  upon  general  priiJ-^ 
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debts  are  first  to  be  paid  out  of  the  property 
id  in  the  items  enumerated, 
istator  first  charges  all  his  estate,  both  real  and 
with  the  payment  of  his  debts ;  but  knowing  it 
>t  be  necessary  to  sell  his  real  estate  for  that  pur- 
•  to  break  in  upon  the  specific  legacies  which  he 
e  to  his  children,  he  declares  that  the  revenues 
used  for  that  purpose,  together  with  such  other 
itions  as  he  makes.  The  word  ^'  approjmatioiis** 
cant.  It  evinces  the  intention  of  the  testator  to 
i  and  set  it  apart  from  his  other  property  for  a 
)bject.  The  word  means  a  designation  to  a  par- 
cclusive  use.    He  ordei^  his  blood  horses  to  be 

certain  obligations  to  be  collected  with  all  pos- 
patch,  to  constitute  a  fund  in  the  hands  of  his  ex- 

0  pay  his  debts.  It  cannot  be  that  he  meant  the 
38  of  his  estate  as  the  primary  fund,*'  and  this 
LS  "ear-marked,"  as  it  were,  and  "appropriated" 
ry  object,  to  be  a  secondary  or  auxiliary  fund, 
nues  of  the  estate  are  sufficient  to  pay  the  debts 
the  aid  of  the  appropriations  in  the  second,  fifth, 
fth  items  of  the  will.  Did  the  testator  ever  con- 
such  a  result  as  that  these  appropriations  should 
used  for  this  object  ?  It  is  quite  as  clear  he  could 

1  meant  the  two  funds  as  a  common  fund  to  pay 
s.  What  proportion  of  the  burthen  was  (;ach 
bear,  and  at  what  period  was  the  account  to  be 
[  think,  too,  the  intention  of  the  testator  is  clear 
)ther  circumstance.  He  manifested  a  great  anx- 
ave  his  debts  paid  speedily.  The  fund  created  by 
I,  fifth,  and  twelfth  items  of  his  will  was  a  cer- 
1  in  the  liands  of  his  executors  immediately  upon 
aming  the  duties  of  their  office.  It  was  a  fund 
ppropriately  belonged  to  the  executors,  in  their 
p  as  pei'sonal  representatives  of  the  testator.  Not 
ie  rents  and  profits  of  the  realty,  which  consti- 
)  bulk  of  the  "  revenue"  of  the  estate.  They  did 
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not  pass  into  the  liands  of  the  executors  ratione  officii 
They  had  no  authority  to  collect  them,  except  by  the  ex- 
press or  implied  authority  conferred  upon  them  by  the 
will.  The  will  gives  no  express  authority.  It  is  only  by 
implication  that  the  executors  possess  it.  The  testator  hav- 
ing authorized  the  rents  to  be  api)roi>riated,  under  cer- 
tain circunistauc(»s,  to  pay  his  debts,  and  the  duty  of  pa)'- 
ing  his  debts  devolving  upon  his  executors,  by  implica- 
tion, they  are  clothed  with  power  to  collect  the  rents. 
Stfr/(lt)i  on  Pinrtrs  138, 134  ;  Chambers'  executor  v.  Tiilant^ 
1  hfocldons  1{,  140).  The  tact,  that  the  testator  expressed 
a  great  anxiety  to  have  his  debts  speedily  paid ;  that  of 
the  two  funds  charged  with  this  burthen,  one  was  a  cer- 
tain fund  in  tlio  hands  of  his  executors  available  at  once, 
the  other  not  l)elonging  to  them  appropriately  a«  execu- 
tors, and  the  testator  conferring  uj^on  them  no  express 
authority  to  obtain  possession  of  it,  all  these  considera- 
tions are  of  impoilanee,  as  showing  that  the  testators 
mind  was  not  upon  the  revenue  of  his  estate  as  the  pri- 
marv  fund  for  tlie  ijavment  of  his  debts.  To  determine 
that  such  was  his  intention  would  mar  the  prominent 
feature  in  his  will,  his  determination  to  have  his  debts 
speedily  paid;  it  would  embarrass  the  very  object  which 
seemed  to  swallow  up  all  others  in  contemplation  of  the 
testator. 

To  my  mind,  the  intention  of  the  testator  is  clearly  ex- 
pressed  upon  the  face  of  the  will,  that  the  property  enu- 
merated in  the  third,  fifth,  and  twelfth  items  should  con- 
stitute the  primaiy  fund  to  pay  liis  <lebts.  But  if  there  is 
an  absence  of  intention  as  to  what  part  of  his  estate  shall 
constitute  the  primary  fund,  upon  well  settled  principles 
of  law,  the  property  named  in  these  several  items  is  the 
appropriate  and  primary  fund  for  that  object. 

It  is  a  settled  rule,  that  the  personal  estate  is  the  prima- 
ry fund  to  pay  the  debts,  and  that  it  is  not  relieved  from 
this  burthen  by  the  debts,  in  exj^ress  terms,  being  chained 
upon  the  realty ;   and  that  wherein  it  is  aided  either  by  a 
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le^^l  or  an  equitable  fund,  it  must  be  itself  in  the  first 
pluce  applied.    1  Bro.  C.  C.  454,  per  Lord  Thurlow. 

This  rule  is  within  the  control  of  the  testator,  and  is 
not  applicable  where  his  intention  to  the  contrary  is  either 
exjiressed  or  clearly  implied.  That  intention  must  not  be 
simply  to  charge  the  realty,  but  to  exonerate  the  person- 
alty. 

The  case  of  Lord  Inchiquin  against  French  and  others 
[Ambl,  Rep,  33)  has  some  points  very  similar  to  the  pre- 
sent one.  I  will  only  quote  from  the  opinion  of  Lord  Ilard- 
wicke,  to  show  how  tenaciously  he  adhered  to  the  prin- 
ciple of  appropriating  the  personal  estate  as  the  first  fund 
for  the  payment  of  debts.  "  The  general  rule  of  law  and 
equity  is,  that  the  personal  estate  is  the  first  fund  for  pay- 
ment of  debts ;  and  as  to  proper  legacies,  it  is  considered 
as  the  only  fund,  both  in  the  ecclesiastical  and  in  this 
court:  if,  therefore,  the  personal  estate  is  to  be  exempted 
from  these  charges,  it  must  be  so  expressed,  or  it  must  ap- 
I»ear  from  a  plain  necessary  implication  arising  from  the 
^ords  of  the  testator ;  and  in  such  case,  if  an  implication 
or  plain  intention  without  express  words,  it  must  appear 
that  the  personal  estate  is  given  as  a  specific  bequest  in 
^me  shape." 

It  is  another  rule  as  well  settled,  that  personal  property 
^ot  specifically  bequeathed  must  be  applied  before  specific 
l^^gacies.  Both  these  rules  are  violated  if  the  revenue  of 
the  testator's  estate  is  taken  as  the  primaiy  fund  for  the 
panuent  of  his  debts. 

The  fund  specified  in  the  "  second  item"  of  the  will  is 
feved  from  the  rents  and  profits  of  the  realty,  which  is 
^cifically  devised,  and  from  interest  accumulating  from 
personalty  specifically  bequeathed.  The  presumption  of 
law  is,  that  the  purpose  of  the  testator  in  thus  disposing  of 
his  property  by  specific  devises  and  bequests  is  that  his 
gifts  should  not  be  defeated. 

It  was  argued  by  the  counsel  of  exceptants,  that  the 
third,  fifUi,  and  twelfth  items  of  the  will  are  specific  lega- 
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cies  in  favor  of  the  four  children  chargeable  with  the  pay- 
ment of  debts.  Was  this  really  the  intention  of  the 
testator?  AVere  those  items  induced  by  the  consideration 
of  his  children  being  the  objects  of  his  bounty  or  by  a 
desire  to  make  provisions  for  the  payment  of  his  debts? 
When  he  ordered  his  blood  liorscs  to  be  sold,  was  it  for 
the  purpose  of  creating  a  fund  to  divide  among  his  chil- 
dren or  to  create  a  fund  to  pay  his  debts  ?  He  had  given 
all  his  other  property,  real  and  personal,  to  these  same 
children,  charged  with  the  payment  of  his  debts ;  but  he 
selected  out  of  his  whole  estate  the  specific  property  men- 
tioned in  the  third,  fifth,  and  twelfth  items  of  his  will, 
and  ordere  that  it  shall  be  applied  to  the  payment  of  his 
debts,  and  "any  surplus  that  may  ai>pear"  be  divided 
among  his  children.  This  is  a  specific  bequest  for  the 
payment  of  his  debts  with  the  residue,  if  any,  to  his  chil- 
dren, and  not  a  specific  legacy  to  his  children  of  property 
charged  with  the  payment  of  debts.  Their  specific  inter- 
est is  in  what  is  lofl  after  the  debts  are  paid,  and  not  in 
the  property  subject  to  the  debts.  The  appropriations  of 
the  fund  to  pay  the  debts  was  the  primary  and  principal 
object  of  the  bequest ;  the  distribution  of  the  residue  was 
but  secondary  and  incidental. 

The  first  excei^tion  is  not  well  taken,  and  must  be  over- 
ruled. 

The  second  exception  is,  "  For  that  the  said  master  has 
reported  that  the  suq)lus  of  the  general  revenues  of  the 
estate,  after  the  payment  of  debts,  should  be  distributed 
among  the  respective  devisees,  in  the  proportion  in  which 
they  were  received  from  their  respective  real  estate  de- 
vised to  them  in  the  will  of  the  testator;  whereas  the 
testator,  by  his  said  will,  directs  the  said  surplus  to  be 
distributed  among  his  four  children  equally." 

It  is  argued  that  this  surplus  is,  by  the  twelfth  item  of 
the  will,  ordered  to  be  distributed  equally  among  the  chil- 
dren ;  or  if  not,  then  that  the  testator  died  intestate  as  to 
this  surplus,  in  which  case  the  same  result  would  follow. 
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I  have  already  remarked,  that  the  testator  did  not  intend 
to  die  intestate  as  to  any  of  his  property.  This  is  very 
manifest  from  every  part  of  his  will.  And  I  think  it  is 
clear  that  he  intended,  in  the  residuarj^  clause,  to  embrace 
everything  he  had  a  right  to  dispose  of  not  specifically 
disposed  of  in  his  will.  His  language  is,  "  All  the  rest 
and  residue  of  my  estate,  real  and  personal  and  mixed, 
wherever  it  may  be  situated  or  found,  that  I  may  die  pos- 
sessed of,  not  herein  before  enumerated,  provided  for, 
given,  &c.,  I  do  hereby  give,  &c.,  to  my  son  William." 
The  argument  is,  that  he  did  not  die  jyossessed  of  the  rents 
of  his  real  estate  and  the  interest  on  the  obligations  he 
held,  which  accrued  after  his  decease.  In  construing  a 
will,  we  are  not  to  put  a  technical  definition  upon  a  word, 
or  make  of  it  a  technical  application,  in  order  to  control 
the  disposition  the  testator  has  made  of  his  property,  but 
we  are  to  look  at  the  context  to  ascertain  the  testator's  in- 
tention, and  give  eftcct  to  that  without  any  regard  to  the 
mere  phraseology  he  has  made  use  of.  Looking  at  the 
whole  will,  I  am  satisfied  that  it  was  the  intention  of  the 
testator  that  this  residuary  clause  should  embrace  eveiy- 
thing  he  had  a  right  to  dispose  of  not  specifically  devised 
Or  bequeathed,  and  that  if  this  surplus  is  not  specifically 
disposed  of,  it  passes  under  the  residuary  clause  to  Wil- 
liam II.  Gibbons,  the  testator's  son. 

It  is  further  argued,  that  this  surplus  is  specifically  dis- 
J>osed  of  in  the  twelfth  item  of  the  will.  By  this  item, 
tlie  testator,  after  directing  certain  specific  property  to  be 
Applied,  first  to  the  payment  of  his  debts,  then  of  his  fu- 
neral expenses,  then  of  the  current  temporary  expenses 
^::>f  his  children  for  a  certain  period,  directs  that  any  ba- 
1  ance  remaining  shall  go  into  his  general  estate,  and  be  di- 
"Vided  equally  between  his  four  children.  It  is  true  we 
Xvould  naturally  conclude,  from  this  phraseology,  that  the 
'fcestator  had  directed  his  general  estate  to  be  equally  di- 
vided between  his  children ;  but,  in  looking  at  the  context, 
Xve  find  no  such  disposition :  and  then  the  question  arises. 
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what  (lid  the  testator  mean  by  his  general  estaUj  and  had 
he  made  any  disposition  of  it  ?  K  he  had,  no  presump- 
tion to  the  contrary  can  arise,  by  mere  implication,  from 
the  language  referred  to.  If  the  views  I  have  before  ex- 
pressed, that  the  testator  had  specifically  disposed  of  his 
whole  estate,  with  a  residuary  clause  simply  to  provide 
for  any  casual  omission,  this  language  cannot  alter  the 
spceitic  disxiosition  he  had  made  of  his  property.  But  it 
is  said,  that  the  "  general  revenues"  derived  from  his  es- 
tate, mentioned  in  the  second  item  of  the  will,  constituted 
the  testators  "general  estate,"  and  although  it  was  pro- 
ceeds and  interest  of  real  and  personal  estate  specifically 
devised  and  bequeathed,  the  testator  did  not  intend  it 
should  go  to  the  devisees  and  legatees,  from  the  fiict  that 
he  devised  to  them  the  realty  and  personalty  out  of  which 
it  was  derived,  because  he  declared  that  no  devise  or  be- 
quest should  take  effect  imtil  all  his  debts  Avere  paid ;  that 
his  revenue  had  accumulated  in  the  hands  of  the  execu- 
tors before  the  debts  were  paid,  and  consequently  before 
any  devise  or  bequest  took  effect.  This  brings  us  back  to 
the  first  question  we  considered,  whetlier  the  testator 
meant  anything  more  than  to  charge  the  devises  and  lega- 
cies with  the  payment  of  his  debts,  and  to  make  the  reve- 
nues derived  from  them  an  auxiliaiy  fund  to  the  specific 
personal  property  appropriated  for  his  debts.  I  have  be- 
fore stated  it  as  my  opinion,  that  it  was  the  intention  of 
the  testator  that  the  devisees  and  legatees  should  take 
their  estiites  and  legacies  without  diminution,  except  so 
far  as  it  was  necessary  to  ai)propriate  these  proceeds  to  the 
payment  of  his  debts  in  aid  of  other  funds  provided  for 
the  purpose.  I  think  the  master  was  correct  in  the  prin- 
ciple he  adopted,  and  that  the  second  exception  to  his  re- 
port is  not  well  taken. 

As  to  the  third,  fourth,  fifth,  sixth,  seventh,  and  eighth  - 
exceptions,  if  they  are  true  in  j^oint  of  fact,  that  is  if  the  ^ 
master  has  stated  the  accounts  in  the  manner  as  alleged  J 
by  those  exceptions,  then  they   are  well  taken.     They"^ 
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involve  the  question,  as  to  what  burthen  the  revenues  of  the 
estate  in  the  hands  of  the  executor  derived  from  the  pro- 
ceeds of  real  estate  specifically  bequeathed  should  bear, 
and  in  what  proportion  tliey  should  be  charged? 

There  is  some  embarrassment  arising  from  the  fact  of 
the  incompleteness  of  the  master's  report.    The  object  of 
the  bill  is  a  final  settlement  of  the  estate  of  the  testator, 
to  adjust  all  the  rights  of  every  person  in  any  way  inter- 
ested in  the  estate,  and  the  final  settlement  of  those  ricrhts. 
The  four  children  of  William  Gibbons  are  the  onlv  devi- 
sees  and  legatees  of  the  will.    The  real  and  personal  es- 
tate were  devised  and  bequeathed  to  them  in  dittcrent 
proportions.    From  the  peculiarities  of  the  will,  the  rents 
of  Hie  real  estate  and  interest  money  arising  out  of  spe- 
cific legacies  have  come  into  the  hands  of  the  executors. 
The  object  of  the  bill  is  not  simply  to  ascertain  the  re- 
ceipts and  expenditures  and  the  balance  in  their  hands  to 
be  distributed,  but  to  settle  the  accounts  between  the  ex- 
ecutors and  the  children ;  to  ascertain  the  balance  due 
them,  respectively,  from  the  executors,  and  to  decree  the 
payment  of  such  balance.  The  master  has  not  stated  these 
accounts.    Upon  his  report  a  final  decree  cannot  be  made 
definitely  f<ettling  the  rights  of  all  the  parties.  The  report 
should  come  to  the  court  in  such  a  shape  that  it  may  see 
how  much  money  is  in  the  hands  of  the  execiitoi*s  be- 
longing to  each  of  the  children,  and  may  make  a  decree 
in  their  behalf  accordingly.    The  court  will  not  make  a 
ciecree  in  this  cause  which  leaves  the  children  in  a  situa- 
tion which  may  possibly  compel  them  to  institute  a  fur- 
tlier  suit  to  ascertain  and  recover  what  is  respectively  due 
"fhem. 

I  shall  refer  the  report  back  to  the  master,  to  state  an 

«^ccount  between  the  executors  and  each  of  the  children, 

Xvith  directions  to  charge  the  repairs,  taxes,  insurance,  and 

^very  other  expense  incidental  to  any  particular  estate, 

♦o  the  devisees  of  such  estate ;  and  in  their  account  iN-ith 

oach  child,  to  charge  the  executors  witli  such  [mrt  or  pro- 

VoL.  n.  X 
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portion  of  the  revenues  in  their  hands  as  have  been  de- 
rived from  the  estate  or  property  specifically  devised  or 
bequeathed  to  such  child. 

As  to  the  "  eighth"  exception,  it  vs^as  understood,  at  the 
argument,  that  the  matter  of  that  exception  had  been  ad- 
justed. 

The  "ninth"  and  "tenth"  exceptions  are  waived. 

The  "  eleventh"  exception  is  not  well  taken  as  to  the 
principle  settled  by  the  master,  if  the  views  I  have  ex- 
pressed in  reference  to  the  construction  of  the  will,  and 
the  directions  I  have  given  to  the  master  as  to  stating  the 
accounts  with  the  devisees,  are  correct ;  but  I  think  the 
master  erred  in  determining  that  the  principal  money  was 
to  be  distributed  among  the  children  of  the  testator. 

The  "twelfth"  exception  relates  to  the  amount  of  com- 
missions allowed  the  executor.  I  see  no  reason  for  inte^ 
fering  with  the  master's  judgment  in  this  particular.  The 
exception  was  not  pressed  at  the  argument,  and  is  not 
allowed. 

Exceptions  to  the  master's  report  were  also  filed  on  be- 
half of  the  executors.  The  only  one  of  consequence  re- 
lates to  the  Tainter  annuity.  The  only  difficulty  appean 
to  be  as  to  facts,  which,  since  the  master's  report,  have 
become  better  understood  by  the  parties.  These  excep- 
tions are  referred  to  the  master  with  the  report,  that  he 
may  look  further  into  the  facts  which  have  given  rise  to 
the  exception,  and  report  accordingly.  According  to  my 
understanding  of  the  facts  before  the  master,  I  think  the 
exception  well  taken.  I  intend,  however,  by  the  reference 
to  leave  it  an  open  question  for  the  master. 
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Joseph  Fisler,  administrator  with  the  will  annexed  of 
James  Abbott,  deceased,  vs.  Samuel  Pouch,  jun. 

Aithcragh  the  general  rale  is,  that  the  answer  of  a  defendant,  so  &r  as  it  is  re- 
sponsive to  the  bill,  is  evidence  for  the  party,  it  is  no  evidence  when  it  asserts 
a  right  affirmatively  in  opposition  to  the  complainant's  demand. 

So  where  the  defendant  was  called  npon  to  disclose  what  consideration  he  paid 
fiir  the  assignment  of  a  mortgage,  and  answered  that  he  paid  no  considera- 
tion at  the  time,  but  merely  promised  that  he  would  make  certain  pay- 
ments and  perform  certain  duties  at  a  future  time,  his  allegation,  that  he 
has  performed  his  promise  cannot  avail  him ;  he  is  bound  to  establish  the 
fiict  by  proof. 

The  fiu^  as  to  whether  the  assignment  was  intended  as  an  absolute  one,  or  as  a 
mere  authority  to  enable  the  defendant  to  collect,  being  doubtful  from  the 
evidence,  the  court  directed  an  issue. 


The  bill  alleges,  that  James  Abbott,  deceased,  was  at 
the  time  of  his  death  the  owner  of  a  bond  and  mortgage 
of  John  G.  Baker,  to  secure  the  payment  of  $3000,  which 
said  Baker  had  given  him  as  the  consideration  of  a  farm 
sold  and  conveyed  by  Abbott  to  Baker.  The  bond  is 
dated  29th  September,  1849,  and  payable,  $500  in  one 
year  from  date,  $500  in  two  years  from  the  date  thereof, 
$1000  in  three  years  from  date  thereof,  and  $1000  in  four 
years  from  the  date  thereof,  without  any  interest  for  one 
year  from  the  date;  that  the  said  Abbott,  being  then 
about  eighty-six  years  old,  and  very  infirm,  and  unable  to 
transact  business  for  himself,  and  having  no  means  of 
support,  except  what  was  to  be  derived  from  the  said 
bond  and  mortgage,  proposed  to  his  grandson,  the  de- 
fendant, to  employ  him  as  his  agent  to  collect  the  money 
of  the  said  obligee  as  it  become  due  upon  the  bond,  and 
to  pay  it  to  him,  to  which  the  defendant  assented,  and 
Suggested  to  the  said  James  Abbott,  that  in  order  to  ena- 
ble him  eflfectually  to  collect  the  money,  it  was  necessai^' 
that  the  said  James  Abbott  should  assign  the  said  bond 
and  mortgage  to  him,  and  the  said  James,  believing  the 
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fraid  sUL'gestion  to  be  nrnde  in  good  fiuth,  and  confiding 
in  the  inte£rrity  of  the  defendant,  in  order  to  confer  upon 
him  the  necessan'  authoritv«  on  or  aboat  the  12th  dav  of 
June.  ISoO,  procured  to  be  endorsed  on  the  said  bond  as 
follows : 

••  June  12th,  I80O.  I  ^uu  all  mr  rite  and  title  of  the 
within  bond  to  Samuel  Porck  jr." 

his 

Witness  present,  James    i^   Abbott. 

mark. 

Prudence  DeHart. 

ami  ilelivered  the  lx»nd  to  the  defendant :  that  at  the  same 
tiiiif.  thu  defendant  j»n.M.ured  an  ondoi*sement  to  be  put  on 
thf  iiiortirafre,  and  dclivert-d  the  moitiraire  to  defendant. 

The  bill  further  alloLros.  that  bv  virtue   of  the  said 
a.->iLriniieut,  the  said  defendant  now  ?ets  up  and  claims  to 
be  the  sole  lawful  owner  in  hi?  own  riirht  of  the  said 
bund  and  niortiraire,  and  oharu^es  that  the  said  assign- 
iiieiits  wore  onlv  made  to  enable  the  defendants  to  collect 
the  nuiucy ;    that  they  were  voluntary,  and  without  any 
valuable  ron<ideration  reallv  and  Oouu  fuh  i)aid  bv  the 
.-aid  defendant;  tliat  James  Abbott  departed  this  life  in 
l^'.^l,  havinir  tirst  dulv  made  his  will,  bearinff  date  the 
loth  day  of  September,  ls4'J,  in  which,  after  ordering  luft 
debts  paid  and  a  few  loiracies,  he  orders  a  <livision  of  his 
l>4;^i>[iorty  among  his  wife,  his  two  sons,  and  his  four  daugh-' 
ter-^;  that  John  Hardin ir,  who  was  appointed  executor'^ 
having  renounced,  letters  of  administration  with  the  wil"' 
annexed  were,  on  the  Gth  of  Xovember,  1852,  granted  t^ 
the  complainant. 

The  bill  further  charires,  that  the  complainant  has  de  ' 

manded  the  bond  and  mortirai^e  of  the  defendant,  au< 

re<iuested  him  to  come  to  a  settlement  in  relation  to  th^ 
haid  trust,  but  that  he  refuses,  and  claims  the  money  a^ 
his  own.  It  pniys  that  the  defendant  may  be  ei\joine^ 
from  collecting  the  money;  that  the  defendant  BMiy  be^ 
decreed  to  account,  and  to  assign  and  deliver  to  the  com—* 
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plainant  a  judgment  which  he  has  obtained  upon  the  bond 
against  the  obligor,  after  payment  to  him  of  any  sum 
which  may  be  found  due  and  owing  to  the  said  defend- 
ant ;  that  the  rights  of  the  complainant,  as  administrator, 
may  be  established  in  the  premises,  protected  and  en- 
forced, and  that  the  complainant  may  have  such  other  and 
further  relief,  &c. 

The  defendant  filed  his  answer  to  the  bill.    He  admits 
that  the  bond  and    mortgage  was  assigned  to  him  by 
James  Abbott ;  that  at  the  time  he  was  an  aged  man ;  that 
he  was  at  that  time  somewhat  infirm  in  body,  but  denies 
that  said  Abbott  could  properly  be  said  to  be  very  infirm : 
he  denies  that  said  Abbott  was  unable  to  transact  busi- 
ness, but,  on  the  contrary,  alleges  that  said  Abbott  not 
only  at  the  time  he  assigned  the  bond  and  mortgage,  but 
from  thence  up  to  witliin  some  five  or  six  months  of  his 
decease,  nearly  two  years,  was  of  ordinary  bodily  strength 
for  a  man  of  his  years,  and  possessed  his  mental  faculties 
to  an  unusual  extent,  and  was  able  to  transact  business. 
The  defendant  denies  that  the  assignment  of  said  bond 
and  mortgage  was  without  consideration,  or  for  the  mere 
purpose  of  enabling  the  defendant  to  collect  the  same,  or 
apon  the  suggestion  of  the  defendants,  or  in  any  other 
^ay  or  purpose  than  as  an  absolute  and  full  assignment 
to  the  defendant,  for  his  own  use  and  benefit,  and  for  no 
other  use  or  purpose  whatsoever.    He  avers  and  states 
the  truth  to  be,  that  the  said  bond  and  mortgage  were  as- 
signed to  this  defendant  under  the  following  circumstances : 
that  for  about  one  year  next  before  the  execution  of  the 
Baid  bond  and  mortgage,  the  said  James  Abbott  had  been 
lioarding  with  and  in  the  family  of  said  John  G.  Baker, 
'^hose  wife  was  a  grand  daughter  of  said  Abbott ;  that 
Vrhile  the  said  Abbott  was  boarding  with  said  Baker,  he 
conveyed  the  farm  to  said  Baker,  and  took  the  said  bond 
c^nd  mortgage  for  the  whole  amount  of  the  purchase  mo- 
nej ;  that  some  time  after  the  said  conveyance,  the  said 
£aker  refused  to  board  the  said  James  any  longer,  so  that 
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lie  was  obliged  to  seek  and  obtain  a  home  with  his  daugh- 
ter, IVudence  DeHart,  who  was  a  widow  lady  and  in  poor 
circumstances,  unable  to  afibrd  proper  and  adequate  sus- 
tenance to  him ;  that  while  he  was  living  with  his  said 
daughter,  the  defendent  took  his  mother  (who  is  also  a 
daughter  of  said  James)  to  visit  her  father ;  that  the  cir- 
cumstances under  which  the  said  James  was  obliged  to 
leave  the  said  Baker  becoming  the  subject  of  conversation, 
the  said  James  proposed  to  the  defendant,  in  the  presence 
of  his  two  daughters,  that  if  the  defendant  would  provide  for 
the  said  James  for  the  residue  of  his  life,  and  would  pay 
fcruch  debts  and  liabilities  as  were  then  outstanding  againztt 
him,  and  would  pay  off  and  discharge  the  expenses  of  Lis 
Inirial  after  death,  that  ho,  the  said  James,  would  assign 
tu  the  defendants  the  said  bond  and  mortgage  which  pro- 
position the  defendant  in  good  faith  and  with  good  and 
]iroi»er  intentions  accepted,  and  thereupon  and  on  the 
smie  the  assignment  was  made.    The  defendant  alleges, 
in  his  answer,  that  from  the  time  of  the  assignment  to 
the  time  of  the  death  of  said  Abbott,  he,  the  defendant, 
pru\  ided  for  him  suitable  and  sufficient  board,  clothing- 
and  other  necessaries  and  comforts  of  life,  and  paid  off  an 
discharged  sundry  debts  and  liabilities  of  the  said  Jame 
Al>hott,  and  is  now  ready  and  willing,  and  at  all  time 
has  Ijeen  ready  and  willing,  to  pay  ott*  and  discharge  an 
other  debts  and  liabilities  of  the  said  James  Abbott  (i: 
any  there  be);  and  also  paid  oli'and  discharged  all  the  ex 
penses  of  his  funeral,  and  has,  in  all  other  respects,  kep 
and  i)erformed  the  said  agreement  on  the  part  of  him,  th^ 
defendant. 

The  answer  admits,  that  James  Al)bott  made  the  will 
dated  prior  to  the  assignment,  but  alleges  that,  after  mak- 
ing the  said  assignment,  having  no  property,  he  desirecT^ 
and  intended  to  destroy  the  will,  and  for  that  puipose,  on:^ 
the  7th  of  April,  1851,  said  Abbott  executed  an  ordetf^ 
upon  John  Harding,  who  had  the  custody  of  the  will, 
follows : 
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To  Mr.  John  Harden.  Please  to  let  the  bearer  have 
that  will  of  mine  in  your  possession,  as  I  have  made 
some  other  alteration,  and  I  do  not  wish  that  will  to  have 
any  effect    Tours  with  respect, 

his 

Witness  present,  James   M    Abbott. 

mark. 

Samuel  Porch. 
April  7,  1851. 

That  the  said  order  was  delivered  to  one  Jacob  DeHart, 
his  son  in  law,  to  present  to  Harding ;  that  he  did  pre- 
sent it,  and  that  Harding  refused  to  let  him  have  the 
will. 

A  replication  was  filed,  and  considerable  evidence  ta- 
ken on  both  sides. 

The  Chancellor.  The  gravamen  of  the  bill  is,  that  the 
assignment  by  James  Abbott  to  the  defendant  of  the  bond 
and  mortgage  of  John  G.  Baker  was  without  considera- 
tion, and  intended  as  a  power  of  attorney  only,  in  order 
to  authorize  the  defendant  to  collect  the  money  due  on 
the  bond. 

Considerable  evidence  waa  taken  to  pIiow  the  imbecility 

of  tlie  old  man ;  and,  upon  the  argument,  the  defendant's 

Qounscl  endeavored  to  establish,  from  this  evidence,  that 

James  Abbott,  at  the  time  he  made  the  assignment,  was 

ISO  inliiTU  in  body  and  mind  as  to  render  him  incompetent 

in  law  to  dispose  of  his  property.    But  this  case  cannot  be 

cletennined  upon  the  question  of  James  Abbott's  legal 

competency  to  transact  business.    The  evidence,  so  far  as 

it  has  been  introduced  for  such  purpose,  is  irrelevant.  No 

such  issue  has  been  made  In-  the  pleadings,  and  of  course 

^one  such  is  before  the  court  for  its  determination.    The 

l)iU  does  indeed  allege,  that  James  Abbott  was  an  old 

man,  being  at  the  time  of  the  assignment  about  eighty- 

^x  yeaw  of  age,  very  infirm,  and  unable  to  transact  busi- 
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ness.  But  it  does  not  allege  this  as  a  reason  for  disaffirm- 
ing the  contract ;  on  the  contrary,  it  is  stated  as  the  rea- 
sonable inducement  which  prompted  him  to  constitute 
the  defendant  his  agent,  with  authority  to  enforce  the 
payment  of  the  obligation. 

The  only  question,  therefore,  for  the  decision  of  the 
court  is,  whether  the  assignment  conveyed  to  the  defend- 
ant, as  the  absolute  owner,  the  interest  of  the  obligee  in 
the  bond,  or  was  intended  by  the  parties  as  a  mere  au- 
thority and  power  to  collect  the  money  due  upon  it?  The 
defendant  is  called  upon  to  disclose  the  character  of  the 
transaction  and  the  consideration  which  passed  from  him 
to  James  Abbott  for  the  assignment. 

The  defendant,  by  his  answer,  denies  that  the  assign- 
ment was  without  consideration,  or  made  to  him  as  the 
mere  agent  of  James  Abbott  to  collect  the  money  due 
upon  the  bond,  or  in  any  other  way  or  for  any  other  pur- 
pose than  as  an  absolute  and  full  assignment  for  the  de- 
fendant's own  use  and  benefit.  He  admits  that  no  con- 
sideration was  given  l)y  him  at  the  time,  but  avers  the 
true  consideration  to  have  been,  a  mere  parol  agreement 
on  his  part  to  provide  for  James  Abbott  during  his  life- 
time, to  pay  such  debts  and  liabilities  as  were  then  out- 
standing against  him,  and  to  discharge  the  expenses  o: 
his  burial.  lie  avers  that  he  has  paid  the  consideration  'r— 
that  from  the  time  of  the  assignment  up  to  the  time  o£i 
the  death  of  Abbott,  he  provided  for  him  suitable  andtf 
sufficient  board,  clothing,  and  other  necessaries  and  com-^— 
forts  of  life,  and  paid  oft'  and  discharged  sundry  debt^^ 
and  liabilities,  and  also  paid  the  expenses  of  his  burial,««r 
and  that  he  has  fully  discharged  the  consideration,  as  he^ 
agreed  and  assumed. 

The  first  question  is,  how  far  is  this  answer  evidenced 
for  the  defendant  ?   The  general  rule  is,  that  the  answer:^ 
of  a  defendant,  so  far  as  it  is  responsive  to  the  bill,  is  evi — - 
deuce  for  the  party.    This  is  the  rule,  as  broadly  stated,^ 
but  it  has  its  limits  and  its  exceptions.  It  is  no  evidenced 
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where  it  asserts  a  right  affirmatively  in  opposition  to  the 
complainant's  demands.    In  this  case,  the  defendant  is 
called  npon  to  disclose  what  consideration  he  paid  for  the 
assignment.    K  his  answer  had  been,  that  he  paid  the 
amount  of  the  principal  and  interest  due  on  the  bond  at 
the  time  of  the  assignment,  his  answer  would  be  evidence 
of  the  fact,  and  the  court  would  not  put  him  to  the  proof. 
But  he  answers,  he  paid  no  consideration  at  the  time,  but 
merely  promised  that  he  would  make  certain  payments 
and  perform  certain  duties  at  a  future  time.   His  allega- 
tion, that  he  has  performed  his  promise,  cannot  avail  him. 
He  is  bound  to  establish  the  fact  by  proof.  In  Thomson  v. 
Lambej  7  Ves.  587,  Lord  Eldon  says,  "  he  was  clearly  of 
opinion,  a  person  charged  by  his  answer  cannot,  by  his 
answer,  discharge  himself,  not  even  by  his  examination, 
(before  the  master)  unless  it  is  in  this  way :  if  the  answer 
or  examination  states  that,  upon  a  particular  day,  he  re- 
ceived a  sum  of  money,  and  paid  it  over,  that  may  dis- 
charge him  ;  but  if  he  says,  that  upon  a  particular  day  he 
received  a  sum  of  money,  and  upon  a  8ul>rtcquent  day  he 
paid  it  over,  that  cannot  be  used  in  his  discharge,  for  it  is 
H  difterent  transaction."  In  Hutchinson  v,  TindaU,  2  Green's 
C.  B.  357,  and  in  Hart  v.  Ten  Eyclc,  2  J.  C.  R.  62,  and  in 
^  note  to  the  last  case,  91,  the  numerous  authorities  upon 
this  subject  will  be  found  collected  and  commented  upon. 
I  think  the  current  of  these  authorities  will  be  found  to 
accord  with  the  views  I  have  expressed  in  regard  to  the 
answer  in  tlie  present  case. 

Let  us  examine,  then,  the  case  upon  the  evidence.  The 
defendant  has,  in  the  first  place,  endeavored  to  prove  the 
agreement  between  Abbott  and  himself,  as  to  the  assign- 
^Daent.  Two  witnesses  were  present,  as  he  alleges,  at  the 
time  it  was  made.  Prudence  Dellart,  a  daughter  of  Ab- 
l>ott,  and  who  is  the  subscribing  witness  to  the  assign- 
ment, and  the  defendant's  mother,  also  a  daughter  of 
Abbott. 

Prudence  DeSdrt  testifies  she  subscribed  the  assignment 
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as  a  witness.    SLe  does  not  recollect  hearing  her  fiitfaer 
say,  at  the  time  of  the  assignment,  what  the  defendant 
was  to  do,  or  give  for  the  bond.    Her  &ther  told  her  that 
Samuel  would  pay  his  board,  and  that  whatever  he  broke 
or  destroyed  while  there  Samuel  would  pay  for  it   This 
witness  certainly  fails  to  prove  the  agreement  alleged  in 
the  answer.   His  telling  her  that  Samuel  would  pay  Us 
board,  &e.,  is  quite  as  consistent,  and  indeed  more  so^ 
with  the  allegation  of  the  bill,  that  the  bond  was  assigned 
merely  to  enable  the  defendant  to  collect  the  money  to 
make  the  pa^-ment,  as  with  the  allegation  of  the  answer, 
that  such  payment  was  a  part  consideration  for  the  abso- 
lute assignment  of  the  bond.    It  certainly  is  very  strange 
that  James  Abbott's  daughter  should  have  been  the  sub- 
scribing witness  to  the  instrument  by  which  her  father 
conveyed  away  all  the  property  he  had  in  the  world,  and 
that  a  bond  and  mortgage  of  $3000,  and  yet,  that  this 
daughter  should  not  know,  if  it  was  meant  as  an  absolute 
transfer  of  liis  property,  what  consideration  he  received 
for  it.  She  savs  she  did  not  hear  all  the  conversation :  but 
this  does  not  account  for  the  strange  fact,  that  this  bond, 
should  be  assigned  under  the  circumstaaces,  and  that  she 
should  have  witnessed  the  assignment,  and  not  have  un — 
derstood  from  the  parties  what  the  consideration  was,  andU^ 
particularly,  as  there  is  no  pretence  that  the  transactiOK^ 
was  a  secret  one,  nor  any  disposition  in  either  of  the 
ties  to  conceal  its  true  character  from  the  witness.   It  i 
quite  as  strange  that  James  Abbott  should  have  continued^ 
to  live  with  this  daughter  for  more  than  a  year  after  thiS|  ^ 
and  that  she  should  never  have  heard  from  her  fether*^ 
upon  what  terms  he  had  disposed  of  his  property.    Tho^ 
witness,  however,  says,  that  she  did  hear  her  father  say"" 
often  that  he  had  no  property,  for  he  had  assigned  it  alL— 
to  Samuel  l^orcli.  I  do  not  mean  to  intimate  that  this  wit* 
ness  has  concealed  anything  in  her  testimony.    She  was 
called  as  a  witness  for  the  defendant  against  her  own  in- 
terest  If  this  assignment  should  be  declared  not  to  be 
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an  absolute  assignment,  she  takes  under  the  will  of  her 
&ther  an  equal  share  with  other  legatees  named  in  the 
will  of  the  money  due  upon  the  bond  in  dispute. 

Edith  DeHart,  the  mother  of  defendant,  is  the  other  wit- 
ness alleged  to  have  been  present  at  the  time  of  the  as- 
signment She  testifies  that  she  went  with  her  son  to  see 
her  father,  then  living  with  his  daughter,  Prudence  De- 
Hart  ;  that  she  then  had  in  her  possession  the  bond  in 
question,  and  took  it  with  her — the  bond  had  been  in  her 
possession  for  three  months  previous ;  that  her  father  sold 
the  bond  to  Samuel  Porch,  the  defendant,  who  was  to  pay 
his  expenses  while  he  lived,  his  funeral  expenses  when 
he  died,  and  a  bill  of  Doctor  Fisler's ;  she  did  not  recol- 
lect hearing  anything  said  about  any  other  debts.  The 
witness  further  testifies  to  hearing  the  old  man  say  often 
to  the  defendant,  in  speaking  of  the  assignment,  "  Son,  I 
don't  want  it,  but  don't  let  Baker  cheat  you  out  of  it." 
It  is  proper  to  remark,  in  reference  to  this  witness,  in  ad- 
dition to  the  fact  of  her  being  the  mother  of  the  defend- 
ant, she  is  cut  off  with  a  legacy  of  ten  dollars  by  the  will 
which  disposes  of  this  bond,  if  the  assignment  is  set  aside. 

In  addition  to  this  evidence,  the  defendant  endeavors 
to  show  that  the  assignment  was  absolute  by  corroborat- 
ing circumstances,  and  also  to  prove  that  he  discharged 
the  duties  which  constituted  the  consideration  of  the  as- 
signment. 

I  think  the  evidence  is  sufficient  to  show  that  the  de- 
fendant did  pay  the  then  existing  debts  of  James  Abbott, 
supported  him  comfortably  while  he  lived,  and  gave  him 
a  decent  burial.  But  the  fact  that  he  did  this  is,  standing 
by  itself,  as  consistent  with  the  fact  of  a  qualified,  as  of 
an  absolute  assignment.  If  the  assignment,  by  the  inten- 
tion of  the  parties,  was  a  mere  power  of  attorney,  the  de- 
fendant by  it  having  the  control  of  all  the  property,  and 
being  James  Abbott's  grandson,  it  was  a  reasonable  ex- 
pectation that  the  defendant,  having  funds,  or  abundant 
security  in  his  hands,  would  not  permit  his  grandfietther  to 
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s-iUivr  fr»:r..  -^^s.^:.  ""^-i:  woili  dij-.bargt  the  debts  of  a  few 
iio'.'.iirs.  ar.  i :  :■:":  iv  a  ■:  :n::r:i'"'.''.v  living  for  the  old  man. 
Tl-erv  urv  -il.t  liriuii^Ti--.^:*  •.•':«m>}-"*rative  of  thede- 
fendan:-  -.-i-.,  i:. :  "^L:  :1, :::  •--:  :.L^"::on  with  the  evidence 
alrea-iv  a'.!::-.-:  :•:•,  are  *:::So:r!::  to  entitle  him  to  the 

m 

l>eiie£r  ••:  ::.-.•  'I^rvr-o-^  5^:  uv  Ll  Lis  answer,  unless  it  is 

Il  S>t:v:./'-.t.  l^./.  Jiiri^o-r  Al  >>r:,  while  the  bondand 
rAonirtiiTi.-  werv  ::.  i.>  ^  •■->•?<-:•:..  n-ade  his  will  dispiosing 
of  all  Li-  TT'T-vrrv,  wi/.-.v   ooLsisted  of  this  bond  and 
mortiraje  •.-i.Iy.    T:.o  -.v:ll  was  :!i  i}:e  j-ossession  of  John 
Hard:!:.:,  wLo  wa-  ti.v  exo-.-itor  naiiied  in  it.    In  April, 
ISol.  r.earlv  t-.:.  i:. :•:.:':.*  af:cr  the  a.-siirnment,  James  Ab- 
bo::  dre^v  a:,  oril^r  v.: -on  ^a^.::Il2r.  roiuestin?  him  tode- 
liver  tLe  will  to  t:.e  Warer  l  f  the  order,  and  statinir  in  the 
order,  tl.at  he  ha  1  i^atle  some  other  o^'i '-'.if^'ciK  and  did  not 
wi>h  that  will  t"*  have  any  effect.    It  does  not  appear  that 
the  dvfeii'ian:  l^a-l  an^thin?  to  do  with  imx^urinir  that 
order,  or  iifko'l,  ti.a:  lie  hail  anv  knowledsre  of  it.   This 
onler  wa.-?  taki.n  t  ■  HanliiiiT.  but  h%r  refused  to  give  up  the 
will.  lie  sai'l  that  he  ui.ilerstood  there  was  some  difficulty 
in  the  family,  anil  that  he  would  rather  not  give  up  the 
will,    Jao'di  I^dlart  savs  he  drew  the  order  at  the  r^ 
quest  of  Ahbntt,  who  at  the  time  said,  he  wished  the  wi"* 
taken  up :  that  he  ha<l  signed  away  his  propertj-.    TMi^"^ 
the  witness  told  liim  that  llanling  refused  to  comply  wi*^-^ 
the  onler.  he  said,  he  ought  to  have  given  it  up:  but  th.^ 
it  did  not  make  much  odds,  he  could  make  another,  b"^ 
he  had  nothing  to  will. 

Prudeiirc  Dellart  says,  when  she  came  home  aft^^ 
Ilarrling  had  refused  to  give  up  the  will,  James  Abbo  ^ 
said,  it  would  make  no  difference ;  that  he  had  no  pr^ 
perty,  for  he  had  assigned  it  all  to  Samuel  Porch ;  an  ^ 
she  heard  him  say  that  often. 

Edith  Dcllart  says,  "  I  have  heard  him  say  that  he  di--* 
not  want  any  will ;  that  he  had  got  rid  of  his  propertj^ 
and  hod  nothing  to  leave." 
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There  was  no  effort  made  in  cross-examining  the  wit- 
nesses, or  by  the  introduction  of  any  other  evidence,  to 
cast  discredit  upon  this  order,  or  to  weaken  the  natural 
force  and  effect  it  is  calculated  to  produce.  It  would  have 
been  more  satisfactory  if  the  witnesses  had  been  ques- 
tioned in  reference  to  this  order.  The  course  of  the  cross- 
examination  leads  me  to  suppose  that  the  defendant's 
counsel  were  not  disposed  to  question  the  accuracy  of  the 
witnesses  in  reference  to  this  transaction,  or  the  color  they 
gave  to  this  feature  of  the  case. 

The  complainant,  to  sustain  the  case  made  by  the  bill, 
relies — 

First.  Upon  the  improbability  that  James  Abbott  should 
have  made  the  assignment,  as  an  absolute  one,  upon  the 
consideration  alleged  by  the  defendant.  That  an  old  man, 
eighty-six  years  of  age,  having  all  his  property  in  a  bond 
and  mortgage  of  three  thousand  dollars ;  having  no  home, 
but  boarding  around  among  his  children ;  having  several 
Bons  and  several  daughters,  from  whom  his  affections  were 
in  no  manner  alienated,  should  have  given  away  all  his 
property  to  a  grandson  upon  a  naked  promise  that  he 
\eould  maintain  him  while  living,  and  provide  for  him  a 
decent  burial ;  that  he  should  not  have  taken  any  evidence 
of  the  agreement,  and  should  have  made  it  without  con- 
onltation  with  any  of  his  children  or  any  friend,  can 
scarcely  be  accounted  for,  except  as  an  improvident  bar- 
gain of  an  imbecile,  childish  old  man.    K  James  Abbott 
liiniself  had  filed  this  bill,  the  court,  upon  the  evidence, 
^wonld  not  have  listened  a  moment  to  the  defendant's  al- 
legation, that  the  assignment  was  an  absolute  one.    The 
case  is  altered  by  the  fact,  that  the  agreement  is  executed ; 
'that  the  parties  lived  under  the  agreement  for  more  than 
n  year ;  that  as  far  as  the  evidence  goes,  James  Abbott 
remained  satisfied  with  it,  and  never  endeavored  to  recall 
or  gainsay  it;  and  that  he  was  furnished  a  decent  burial 
under  its  provisions.    The  fact,  that  the  complainant  is 
asserting  rights^  as  the  representative  of  James  Abbott, 
Vol.  n.  y 
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under  an  instrument  which  in  his  lifetime  he  repudiated 
when  it  came  in  conflict  with  the  assignmenti  is  entitled 
to  much  consideration. 

Again.  The  complainant  endeavors  to  rebut  the  evi- 
dence upon  which  the  defendant  relies,  by  showing  the 
declarations  of  the  defendant  to  different  individuals,  and 
on  various  occasions,  to  have  been  inconsistent  with  the 
claim  he  now  makes  to  the  bond  and  mortgage. 

Bichard  H.  Tice  testifies  he  had  a  conversation  with  the 
defendant,  when  the  witness  told  him  that  it  was  a  shame 
the  matter  in  reference  to  the  judgment,  which  had  been 
obtained  upon  this  bond  against  Baker,  could  not  be  set- 
tled between  them ;  the  defendant  said,  he  had  no  right 
to  ofbet  Baker's  bill ;  that  he  was  authorized  to  collect 
the  money,  but  to  pay  nothing  out  of  it  He  said,  if  the 
old  man  was  willing,  he  had  no  objections.  The  witness 
observed  to  defendant,  that  if  he  had  a  power  of  attorney 
that  would  authorize  him  to  settle.  Defendant  replied  that 
he  had  nothing  more  to  do  with  it,  except  to  collect  the 
money ;  and  that  when  the  money  was  collected,  he  was 
bound  to  pay  it  over  to  the  old  man.  The  witness  says 
this  conversation  took  place  in  William  Tweed's  store, 
and  that  Mr.  Tweed  took  part  in  it.  He  mentions  the 
names  of  four  individuals  as  present  besides  defendant 
and  himself.  Three  of  them,  including  Mr.  Tweed,  were 
called  by  defendant.  They  deny  ever  having  heard  any 
such  conversation  as  that  detailed  by  the  witness.  Thomas 
Willetts,  one  of  the  persons  named  as  having  been  pre- 
sent, says  he  has  no  recollection  of  any  such  conversa- 
tion ;  he  says,  if  he  had  been  present  and  heard  any  such 
conversation,  he  thinks  he  should  have  recollected  some- 
thing about  it  The  force  of  Tice's  testimony  is  certainly 
very  much  weakened  by  the  fact,  that  the  witnesses  whom 
he  appeals  to  for  corroboration  do  not  sustain  him. 

Jacob  Davis  says,  that  in  a  conversation  with  him,  he 
told  defendant  he,  witness,  understood  he  owned  the  bond; 
he  replied,  he  did  not   He  said  he  had  a  power  of  atto^ 
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ttey  from  his  grandfather  to  collect  it,  and  that  he  could 
not  let  him  up.  He  said  distinctly,  he  did  not  own  the 
bond,  but  he  said  nothing  further  in  explanation  than  that 
be  had  a  power  of  attorney  from  his  grandfather  to  col- 
lect it.  "So  one  but  defendant  and  witness  were  present 
it  fhlB  conversation ;  it  took  place  some  three  years  be- 
Ebre  the  evidence  was  given.  Witness  never  repeated  the 
conversation  to  any  one  before  giving  his  evidence.  When 
[  remark,  that  at  the  very  time  this  conversation  is  alleged 
bo  have  occurred,  there  was  a  contest  going  on  in  refer- 
ance  to  the  bond,  and  that  the  defendant  was  then  actu- 
lUy  claiming  it  as  his  own,  it  is  a  reasonable  conclusion 
that  the  witness  misapprehended  the  defendant ;  and  as 
the  witness  gives  only  the  impression  made  upon  him, 
Mrhich  was  three  years  previous,  we  may  withhold  any  re- 
Sfince  upon  his  testimony  without  at  all  impeaching  his 
integrity. 

The  only  other  witness  upon  whom  the  defendant  relies 
IB  John  G.  Baker.  John  G.  Baker  testifies  to  a  conversa- 
tion between  himself  and  defendant,  when  the  defendant 
Diade  declarations  in  reference  to  the  bond  inconsistent 
with  his  being  the  absolute  owner  of  it.  But  Mr.  Baker 
ioes  not  occupy  a  position  to  entitle  him  to  the  credit  of 
ft  disinterested  witness ;  and  I  think  a  remark  like  this 
may  be  made  of  witness  without  casting  any  shade  upon 
bis  character.  Where  he  is  interested  in  the  event  of  a 
rait,  though  an  interest  which  does  not  exclude  him  as  a 
Hritness,  yet  where  he  entertains  inimical  feelings  of  long 
rtanding  towards  the  party  against  whom  he  is  called. 
Inhere  there  is  a  feeling  existing  between  them  relating  to 
the  very  matter  in  controversy,  and  where  the  witness  is 
taking  an  active  part  in  the  suit,  such  a  witness,  no  mat- 
ter how  exalted  his  character,  is  not  entitled  to  the  credit 
of  a  disinterested  witness.  He  sees  things  and  judges  of 
things  through  a  distorted  medium,  and  it  is  natural  that 
Use  impressions  should  be  made  upon  his  mind,  which 
9o  not  bear  any  more  resemblance  to  the  truth,  bat  are 
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rather  ilc-epened  with  their  original  coloring  after  jeaR 
have  pa-j.^ed  awav  and  the  cao^  of  controver5\-  still  ex- 
idling.  Mr.  Baker's  position  is  a  peculiar  one.  There  is 
an  angry  contest  existing  between  him  and  the  defendant 
in  reference  to  the  bond,  the  subject  of  this  suit.  The  de- 
fendant has  a  judgment  against  him  and  a  levy  upon  lis 
prof^erty:  the  witness  claims  that  he  has  an  account 
again^'t  James  Abbott,  which  ought  to  be  allowed  him, 
and  de«lueted  from  this  judgment ;  the  defendant  refuses 
to  allow  it.  The  witness  procured  Joseph  Fisler,  the  com- 
plainant, to  take  out  leners  of  administration  for  the  veiy 
purpose  of  instituting  this  suit  and  settling  the  account 
which  the  witness  has  asrainst  the  estate :  the  witness'  son 
married  the  complainant's  daughter. 

I  have  thus  adverted  to  all  the  material  evidence  betf- 
iiig  upon  the  issue  in  this  case,  and  I  am  in  doubt  whci© 
the  tnith  of  the  case  lies ;  I  am  in  doubt  as  to  whethei* 
the  assignment  was  intended  as  an  absolute  one,  or  as  ^ 
mere  authoritv  to  enable  the  defendant  to  collect  the  m^^ 
ney.    Here  is  a  doubtful  matter  of  fact,  one  peculiarE-^ 
fitted  for  a  iur\'  to  trv.   It  is  the  rio^ht  of  the  court  to       ^ 
rect  an  issue  in  such  a  case,  and  I  feel  it  is  my  duty  to 
so  in  this. 


Stephen  H.  Plum  and  others  r^.  The  Morris  Canal 
Banking  Company  and  The  Mayor  and  Common  CoxjiT^ 

OIL  OF  THE  CriY  OF  XewARK. 


Two  complainants  with  distinct  causes  of  action,  alleging  distinct  injaries, 
not  unite  in  the  same  bill.    To  authorize  them  to  join  as  oomplainants, 
cauKc  of  action  must  be  the  same,  the  injury  the  same,  and  they  must  be 
titled  to  the  same  remedy. 

The  city  of  Newark  has  authority,  by  its  charter,  to  grade  and  regulate  its  pab^ 
lie  liighways;  the  owners  of  property  adjacent  to  such  improvementt  hw 
no  Ic^al  claim  upon  the  city  for  incidental  damages. 

In  the  exercise  of  its  chartered  powers,  the  city  has  no  right  to  oocapr  or 
appropriate  private  property  without  making  oompensatiun,  nor  woiddili 
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■Bthoritief  be  permitted  to  do  any  wanton  or  nuneoeiaary  damage,  direct  or 
incidental,  to  any  individual's  property.  Bat  the  mere  discretion  of  the  city 
anthoritiea  cannot  be  interfered  with,  or  in  any  maoner  controlled  by  this 
ooart,  to  long  ai  that  discretion  is  exercised  within  its  appropriate  and  legal 
timitt. 


W.  PenningUmy  for  complainants. 
F.  T.  Frelmghuysenj  for  defendants. 

Thb  Chancbllor.  The  complainants  are  the  owners 
of  dwelling  houses  and  lands  situated  in  Washington  and 
Plane  streets,  m  the  city  of  Newark.  Their  bill  alleges 
that  the  Canal  Company  constructed  their  canal  through 
the  city  of  Newark,  and  erected  bridges  over  the  canal, 
where  it  crosses  Washington  and  Plane  street,  more  than 
twenty  years  ago ;  that  the  complainants  have  constructed 
and  arranged  their  houses  so  as  to  adapt  them  to  the  height 
of  the  bridges,  as  they  were  originally  erected ;  that  many 
of  the  said  houses  and  lots  were  subjected  to  great 
damage  by  the  original  construction  of  the  bridges  requir- 
ing the  streets  to  be  filled  up  so  as  to  make  the  passage 
over  them  natural  and  easy,  by  which  the  location  of  the 
complainants'  lots  were  made  much  lower,  and  thus 
greatly  damaged. 

The  bill  further  alleges,  that  the  complainants  have  un- 
derstood and  believe  that  recently  some  arrangement  has 
been  entered  into  between  the  Canal  Company  and  the 
city  of  Newark,  by  which  the  city  have  stipulated,  at  the 
expense  of  the  city,  to  raise  the  said  bridges  some  two 
feet  higher  than  they  now  are ;  that  the  raising  of  the 
said  bridges  two  feet  above  their  present  height,  or  any 
higher  than  they  now  are,  will  work  a  great  and  irrepara- 
rable  injury  to  the  property  of  the  complainants,  and  will 
constitute  a  nuisance ;  that  the  manner  in  which  the  said 
bridges  have  already  been  constructed  has  obliged  the 
load  leading  to  the  same  to  be  fiilled  up,  in  order  to  pass 
Ae  bridges;  and  that  still  further  to  raise  the  bridges, 

Y* 
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will  require  the  road  to  be  filled  up,  so  as  to  bury  and  nu 
terially  and  irreparably  injure  the  complainants*  propert; 

The  bill  prays  the  defendants  may  be  enjoined  fix)i 
raising  the  bridges  above  their  present  elevation. 

The  defendants  have  answered  the  bill.  They  admit  thi 
an  agreement  has  been  made  between  the  city  and  Cam 
Company,  for  the  latter  to  maintain  the  bridge  in  contn 
vcrsy  ;  they  aver  their  right  to  make  the  agreement  und< 
a  law  of  the  state ;  the  city  of  Newark  admits  that,  und( 
their  authority,  the  bridges  are  about  being  raised ;  the 
deny  that  they  are  to  be  raised  two  feet  above  their  pn 
sent  height,  but  allege  they  are  to  be  raised  one  foot  onlj 
they  deny  that  the  street  is  to  be  filled  up,  so  as  to  bur 
the  complainants'  property ;  they  aver  that  they  do  notii 
tend  to  interfere  with  the  sidewalks,  and  that  no  injur 
will  be  done  to  the  complainants ;  they  claim  the  righ 
under  the  city  charter,  to  alter  the  grades  of  the  publi 
highways  without  compensating  the  owners  of  adjacei 
lots  for  incidental  damages. 

This  bill  cannot  be  maintained  by  the  present  complaii 
ants.  They  are  imi)roperly  joined  in  the  same  bill.  Th 
complaint  is,  that  the  defendants  are  elevating  above  thei 
present  height  the  bridges  in  Washington  and  Plan 
streets.  Samuel  Smith  is  the  owner  of  property  on  Plan 
street.  The  bridge  in  Washington  street  in  no  mandc 
aftects  his  property.  His  complaint  is,  that  he  is  damage 
by  the  defendants  heightening  the  bridge  in  Plane  stree 
where  his  property  is  located.  It  is  manifest,  therefon 
that  he  cannot  maintain  a  suit  against  the  defendants  i 
reference  to  anything  they  may  contemplate  doing  wit 
the  Washington  street  bridge. 

Linn  Adams,  another  complainant,  is  the  owner  ( 
three  houses  and  lots  of  land  in  Washington  street.  Bt 
what  complaint  has  he  against  the  defendants  for  intei 
fering  with  the  Plane  street  bridge  ?  None  at  all.  Hi 
damage,  if  any,  is  sustained  by  raising  the  bridge  i 
Washington  street.  If,  then,  Samuel  Smith  has  any  caiu 
of  action  against  the  defendants,  it  is  for  raising  the  Plao 
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fitreet  bridge.  If  Linn  Adams  has  any  cause  of  action,  it 
is  for  raising  the  Washington  street  bridge.  Here,  then, 
are  two  complainants,  with  distinct  causes  of  action,  al- 
leging distinct  injuries,  uniting  in  the  same  bill.  To  au- 
thorize them  to  join  as  complainant,  their  cause  of  action 
must  be  the  same,  the  injury  the  same,  and  they  must  be 
entitled  to  the  same  remedy.  Suppose,  in  the  investiga- 
tion of  this  cause,  it  should  appear  that  the  defendants 
have  a  right  to  elevate  the  bridge  in  Washington,  but  not 
the  one  in  Plane  street,  then  Linn  Adams  is  entitled  to 
redress,  but  not  Samuel  Smith.  The  defendants'  defence 
against  one  complainant  may  rest  upon  entirely  different 
grounds  from  that  against  the  other. 

But  as  the  complainants  claim  the  right  to  amend  their 
bill,  in  order  to  obviate  this  objection,  it  may  save  expense 
to  the  parties  to  look  into  the  merits  of  the  controversy. 
By  the  original  act  of  incorporation,  the  Canal  Company 
i«  required  to  make  good  and  sufficient  bridges  wherever 
the  canal  crosses  any  public  road,  and  to  keep  the  same 
in  repair.  Under  this  act,  the  Morris  Canal  Company  con- 
tracted the  bridges  which  are  the  origin  of  this  suit.   By 
^n  act  of  the  legislature  of  1845,  entitled,  "  An  act  rela- 
tive to  bridges  over  the  Morris  canal,"  the  proper  officers 
of  any  city  are  authorized  to  contract  with  the  company 
for  the  maintenance  and  repair  of  any  bridges  in  the  city, 
snd  the  city  is  compelled,  after  such  contract,  to  keep  in 
xepair  and  maintain  the  bridges  embraced  in  the  contract 
^he  same  as  other  bridges  belonging  to  the  city. 

Under  this  act  of  the  legislature,  the  city  and  the  Canal 
Company  entered  into  an  agreement,  by  which,  for  a  suf- 
ficient consideration,  paid  or  secured  by  the  company  to 
the  city,  the  duty  of  the  future  maintenance  and  repair  of 
the  bridges  over  the  canal,  where  it  crosses  the  public 
highways  of  the  city,  devolve  upon  the  city  of  Newark. 
The  city  of  Newark  is  therefore  invested  with  the  same 
power  and  control  over  these  bridges  as  it  has  over  other 
Imdges. within  the  city  limits.  K,  then,  the  city  has  the 
right  to  eleyate  or  lower  other  bridges  of  the  city,  and  so 


260  CASES  IN  CHANCERY.  [On 

Flam  et  aL  •.  The  Morrii  Canal  and  BanUog  Go.  •(  aL 

to  grade  and  regulate  the  public  highwajB  as  to  make  tlie 
bridges  accessible  and  convenient  as  public  thorough&ra^ 
its  right  to  do  this  in  reference  to  the  Washington  and 
Plane  street  bridges  cannot  be  denied.  The  right  to  regn- 
late  the  public  highways  of  the  city  is  conferred  upon  the 
city  authorities  in  express  terms  by  the  charter. 

But  the  defendants*  counsel  insist,  that  if  the  city  has  the 
right  to  raise  these  bridges,  it  must  first  compensate  the 
complainants  for  the  injury  they  sustain  by  the  exercise 
of  this  right.  If  the  complainants  are  entitled  to  such  com- 
pensation, then  the  city  has  no  right  to  regulate  the  grade 
of  any  street  within  its  limits  without  compensating  the 
owners  of  adjacent  property  for  the  damage  they  may  8U»- 
tain.  For  this  court  to  enforce  such  a  principle  would  be 
embarrassing,  if  not  totally  suspending  the  most  important 
public  improvements  of  the  city.  The  city  has  authority, 
by  its  charter,  to  grade  and  regulate  its  public  highways. 
The  owners  of  property  adjacent  to  such  improvementB 
have  no  legal  claim  upon  the  city  for  incidental  damages. 

In  the  exercise  of  its  chartered  powers,  the  city  has  no 
right  to  occupy  or  appropriate  private  property  withont 
making  compensation,  nor  would  its  authorities  be  pe^ 
mitted  to  do  any  wanton  or  unnecessary  damage,  direct  or 
incidental,  to  any  individual's  property.  But  the  mere 
discretion  of  the  city  authorities  cannot  be  interfered  with 
or  in  any  manner  controlled  by  this  court,  so  long  as  that 
discretion  is  exercised  within  its  appropriate  and  legal 
limits. 

The  bill  charges,  that  the  raising  of  the  bridges  and 
filling  up  the  streets  will  necessarily  "  bury  up"  the  com- 
plainants' property.  Against  such  a  wrong,  the  complain- 
ants would  be  entitled  to  the  protection  of  this  court 
This  allegation  the  defendants  deny.  The  answer  statee, 
that  it  is  the  intention  of  the  defendants  to  raise  the  ca^' 
riageway  of  the  street  one  foot  only,  commencing  at  the 
height  of  one  foot  at  the  canal,  and  overcoming  that  eh* 
vation  by  a  gradual  slope,  at  a  distance  of  twenty-fin 
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feet,  in  the  middle  of  the  street,  and  that  the  sidewalks 
will  not  be  interfered  with  at  all. 

As  this  is  the  only  ground  for  the  interference  of  the 
oonrt,  and  is  fully  denied  by  the  answer,  the  injunction  must 
be  denied,  and  the  bill  be  dismissed  with  costs. 


Delilah  Snover  vs.  Samuel  Snover. 

Ohirge*  of  adultery  are  improper  in  a  bill  which  prays  for  a  divorce  a  mensa 

€i  iktyro  only. 
80  omch  of  the  evidence  as  related  to  acts  of  adaltery  suppressed. 


Sherrard  and  W.  L.  Dayton,  for  complainant. 

JD.  A.  Depue  and  J.  S.  Nevius,  for  defendant. 

The  Chancellor.    The  bill  prays  for  a  divorce  from 
bed  and  board.    He  charges  specific  acts  of  adultery,  be- 
sides setting  out  sufficient  acts  of  extreme  cruelty  to  en- 
title the  complainant  to  relief  on  the  latter  ground.    The 
evidence  taken  is  very  voluminous,  and  a  verj'  large  por- 
tion of  it  relates  to  acts  of  adultery  committed  by  the 
defendant  with  individuals  other  than  those  named  in  the 
bill.    As  the  bill  prays  for  a  divorce  a  mensa  et  thoro  only, 
the  charges  of  adultery  were  improperly  introduced  into 
the  bill.    The  defendant,  however,  answered  the  bill,  and 
the  cause  having  been  put  at  issue,  the  parties  proceeded 
to  take  their  testimony.    At  the  hearing  on  behalf  of  the 
defendant,  it  was  moved  that  so  much  of  the  evidence  as 
relates  to  acts  of  adultery  ought  to  be  suppressed.    The 
complainant  has  not  sought  relief  in  this  court  for  a  dis- 
solution of  the  marriage  bond  on  the  ground  of  adultery. 
The  gravamen  of  her  bill  is  extreme  cruelty,  and  she  asks 
the  relief  provided  by  the  statute  for  such  a  grievance. 
This  question  has  been  more  than  once  decided  in  this 
court,  and  upon  these  authorities  the  evidence  must  be 
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sappressed.  I  observed,  od  an  examinatioii  of  the  dqN)- 
sitioiis,  that  the  evidence,  when  offered  before  the  master, 
was  objected  to.  Laying  aside  this  evidence,  thera  k 
abundance  in  the  case  to  entitle  the  complainant  to  ^ 
decree  she  asks  for. 

The  bill  prays  also  for  alimony.  There  is  no  need  of 
referring  this  matter  to  a  master,  as  I  have  all  the  evi- 
dence before  me  which  would  enable  the  master  to  detie^ 
mine  the  amount  proper  to  be  allowed.  The  defendant  is 
a  cripple,  having  but  one  of  his  arms.  He  has  considen- 
ble  real  estate,  which,  however,  is  not  very  productire. 
The  complainant  has  a  legacy  secured  to  her  of  (1200.  B 
appears  to  me  that,  under  the  circumstances,  an  allows 
ance  of  two  dollars  and  a  half  a  week  would  be  proper. 
The  defendant  must  pay  the  taxed  costs  of  this  suit  The 
costs  of  the  suppressed  evidence  must  be  deducted.  An 
additional  allowance  of  fifty  dollars  for  counsel  fees  wiD 
be  allowed. 

There  are  eight  children.  The  youngest  is  a  little  gi 
of  seven  years  of  age,  and  it  is  proper  she  should  be  po- 
vided  for.  The  defendant's  counsel  objected  to  any  inte^ 
ference  with  the  children.  It  is  true  the  bill  does  notprtj 
any  decree  in  reference  to  their  provision  or  disposition* 
But  their  situation  is  before  me,  and  the  decree  to  be 
made  in  this  case  respecting  the  parents  affects  their  wd- 
fere.  It  is  the  duty  of  the  court  to  protect  such  of  tbett 
as  require  its  care.  Looking  at  the  character  of  the  ca*» 
I  think  it  is  proper  that  the  youngest  child  should  remito 
with  the  mother,  and  that  the  father  should  pay  a  prop* 
sum  for  her  support.  Seventy-five  cents  a  week  will  b* 
allowed  for  that  object 

All  these  allowances  are  subject  to  the  order  of  4* 
court,  from  time  to  time,  upon  the  application  of  eitbef 
party. 

Payment  must  be  made  quarter  yearly  by  the  dcfen* 
ant  If  the  parties  cannot  agree  upon  the  secorityj  tf^ 
mutt  be  a  reference  to  a  master. 
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JiTHA  M.  Warbass  vs.  Jahes  B.  Arhstrono  and  others. 

nUe  of  the  common  law  is  andoubtedly  well  established,  that  a  trustee, 
»eator,  or  administrator  shall  have  no  allowance  for  his  care  or  trooble. 
Be  Oonrt  of  Chancery,  independent  of  any  statute  law  or  local  custom,  has, 
ith  few  exceptions,  adopted  this  mle. 

•w  Jersey  the  rule  is  different.  Executors,  administrators,  guardians,  and 
nateos  are  allowed  compensation  by  statute,  and  the  principle  upon  which 
bwance  is  to  be  made  is  regulated  by  statute.  The  statute  declares  it 
•11  be  made  with  reference  to  their  actual  pains,  trouble,  and  risk  in  set- 
ag  the  estate,  rather  than  in  respect  to  the  quantum  of  the  estate, 
commissions  are  a  compensation  for  the  faithful  discharge  of  duty.  Where 
iMtBtor  gave  discretion  to  trustees  to  sell  land,  and  directed  that,  if  sold, 
•  proceeds  should  be  invested  in  good  landed  security ;  held  that  if  the 
■As  arising  from  the  sale  had  been  in  the  hands  of  the  trustees,  and  had 
milled  m  for  a  long  |>eriod  without  any  security,  that  they  had  violated 
eir  duty  as  trustees,  and  were  not  entitled  to  commissions. 
Hees  who  did  not  invest  acconling  to  the  terms  of  the  trust  compelled  to 
ly  the  costs  of  the  suit,  the  complainant  having  been  driven  into  litigation 
eatiibli»h  the  amount  of  the  trust  fund. 


r.  lAnn  and  M.  Ryersoriy  for  complainant. 

0,  Thompson  and  J.  Wilson,  for  defendants. 

Phb  Chancellor.  The  exceptions  to  the  master's  report 
relate  to  the  subject  of  commissions.  It  is  insisted  that 
Btees  are  not  entitled  to  compensation  for  services  ren- 
ed  in  the  performance  of  their  trust :  and  again,  if  they 
entitled  to  such  compensation,  the  allowances  made 
this  case  are  too  large,  and  in  other  respects  not  proper, 
e  rule  of  the  common  law  is  undoubtedly  well  esta- 
}hed,  ^'  that  a  trustee,  executor,  or  administrator  shall 
^e  no  allowance  for  his  care  and  trouble,"  as  it  was  laid 
wn  by  Lord  Talbot  in  Robinson  v.  Pitt,  8  P.  Wras.  249. 
e  C!ouit  of  Chancery,  independent  of  any  statute  law 
local  custom,  has,  with  few  exceptions,  adopted  this 
e.  In  New  Jersey  the  rule  is  different.  Executors,  ad- 
oiftratorsy  guardians,  and  trustees  are  allowed  oompen- 
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sation  by  statute,  {Laxcs  of  N.  Jersey  214,  §  26,)  and  the 
principle  upon  which  allowance  is  to  be  made  is  regulated 
by  statute.  The  statute  declares  it  shall  be  made  with 
reference  to  their  actual  pains,  trouble,  and  risk  in  settling 
the  estate,  rather  than  in  respect  to  the  quantum  of  estate. 
It  is  true,  in  the  case  of  The  State  Bank  at  Mlzabeih  v. 
Marsh  and  Edgar  {Sax.  288),  the  Chancellor  declared  the 
general  principle  to  be  well  settled,  that  trustees  are  not 
entitled  to  compensation  for  services  rendered  in  the  per- 
formance of  their  trust,  without  adverting  to  the  fact,  that 
such  rule  did  not  prevail  in  this  state.  But  in  that  case 
the  interlocutory  decree,  upon  which  the  master's  report 
was  based,  allowed  commissions  to  the  trustees :  and  in 
the  same  opinion,  the  Chancellor  did  not  decide  that  the 
commissions  should  be  disallowed,  but  he  reduced  them 
from  six  per  cent.,  which  was  the  amount  allowed  by  the 
master,  to  four  per  cent.  In  the  case  of  Jackson  v.  Jflrf- 
son's  ex's  (2  G.  C.  B.  113),  the  same  Chancellor  expressly 
recognises  the  right  and  power  of  the  court  to  make  an 
equitable  and  just  compensation  to  trustees  for  their  8e^ 
vices. 

The  only  remaining  question  is,  whetlier  the  allowances 
made  by  the  master  are  proper? 

As  to  the  allowance  of  ?151.15  on  $3023.11,  I  think  H 
was  properly  made  by  the  master,  and  that  it  is  reasonar 
ble.    The  evidence  was  satisfactory  to  show,  that  at  the 
attempt  at  settlement,  on  the  11th  April,  1844,  it  was  ad- 
mitted that  this  was  the  amount  of  the  trust  fund  in  the 
hands  of  James  B.  Armstrong,  one  of  the  defendants,  birt 
it  was  not  admitted  that  he  then  relinquished  his  cltfiD 
to  commissions.  Nor  can  I  see  any  propriety  in  his  being 
required  to  do  so.    He  had  the  management  of  the  trnst 
fund,  which  was  by  the  will  left  very  much  to  the  discre- 
tion of  the  trustees  for  twenty  years  previous  to  that  pe- 
riod, and  the  evidence  shows  that  it  was  during  that  time 
of  considerable  trouble  to  him.    It  is  true  ^100  of  tirt 
fund  was  lost ;  but,  under  the  circumstances,  no  court 
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would  hold  him  responsible  for  the  loss.  His  sister,  the 
cestui  que  (rust,  was  a  married  woman.  The  trustees,  in  the 
mode  of  investment,  had  consulted  and  followed  the  ad- 
vice of  the  cestui  que  trust  and  her  husband,  and  I  think 
very  properly.  The  loss  was  occasioned  by  the  compli- 
cated arrangements  in  payment  of  property  purchased  for 
the  cestui  que  trusty  made  by  herself  and  husband.  I  do  not 
think  that  the  exceptant  has  any  reasonable  ground  of 
complaint  on  account  of  this  allowance. 

The  further  sum  of  J81.27,  allowed  for  the  disburse- 
ments of  the  fund  after  the  11th  of  April,  1840,  is  a  very 
moderate  allowance,  provided  under  the  circumstances  the 
trustee  is  entitled  to  anything. 

The  trust  fund  was  originally  in  real  estate.  It  was  so 
left  by  the  testator.  He  directed  by  his  will,  which  cre- 
ated the  trust,  that  the  lands  so  devised  should  be  man- 
aged and  controlled  in  such  way  and  manner  as  the  three 
trustees,  or  a  majority  of  them,  should  think  best  and 
most  for  the  advantage  of  his  daughter,  the  complainant, 
and  either  to  rent  or  sell  the  same,  or  any  part  thereof. 
He  directed  that  if  sold,  the  proceeds  should  be  invested 
"  in  good  landed  security."  On  the  11th  of  April,  1844, 
the  fund,  amounting  then  to  $3023.11,  was  in  the  hands 
of  James  B.  Armstrong.  The  bill  charges,  that  the  com- 
plainant then  requested  the  defendants  to  invest  the  trust 
fdnd  in  the  manner  directed  by  the  will.  K  that  fund  has 
not  been  so  invested  during  this  long  period,  but  the  trus- 
tees have  seen  proper  to  permit  it  to  remain  in  the  hands 
of  one  of  the  trustees  without  any  security,  then  they 
have  violated  their  duty  as  trustees,  and  are  not  entitled 
to  commissions.  The  commissions  are  a  compensation  for 
their  faithful  discharge  of  dut}\  Jackson  v.  Jackson's  ex'rs, 
2  G.  a  B.  113. 

James  B.  Armstrong  states,  in  his  answer,  that  the  fund 
18  invested.  It  does  not  appear  there  was  any  inquiry 
about  the  matter  before  the  master.  He  simply  states,  in 
his  report^  that  there  was  no  evidence  before  him  that  the 

Vol.  II.  z 
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fund  was  invested.  There  may  be  some  misapprehension 
upon  the  subject,  as  I  can  hardly  suppose  the  defendant 
would  have  alleged  that  the  fund  was  invested,  if  it  were 
not  so.  If  the  trustee  desires  an  opportunity  of  showing 
that  the  fund  has  been  invested  since  1844, 1  will  give 
him  that  opportunity ;  otherwise  the  commissions  since 
the  last  named  period  must  be  disallowed. 

The  defendants  must  pay  the  costs  of  the  suit  The 
complainant  has  been  driven  into  this  litigation  to  esta- 
blish the  amount  of  the  trust  fund.  The  result  shows 
that,  independent  of  the  commissions,  the  complainant  is 
entitled  to  upwards  of  $600  more  than  the  defendant 
James  B.  Armstrong,  the  only  one  who  has  answered,  ad- 
mits to  be  due.  If  this  discrepancy  arose  from  an  honest 
difference  of  opinion  between  the  parties  involving  some 
principle  proper  for  judicial  inquiry,  the  litigation  in  such 
case  ought  not  to  be  at  the  expense  of  the  trustees.  Such 
is  not  the  case  in  the  present  instance.  Upon  authority, 
the  defendants  must  pay  the  costs.  Kewtmi  v.  Bennetj  1 
Bro,  C.  C.  359 ;  Franklin  v.  Frith  and  others^  3  Bro.  C  C 
433.  On  the  ground,  too,  that  the  trustees  did  not  invest 
according  to  the  terms  of  the  trust,  they  should  be  com- 
pelled to  pay  the  costs.  In  Seers  v.  Hind,  1  Ves.  294,  the 
Lord  Chancellor  says,  ''  When  I  am  obliged  to  give  in- 
terest against  executors  as  a  remedy  for  a  breach  of  trust, 
costs  against  them  must  follow  of  course.''  And  in  Pi^ 
v.  Stace,  4  Ves.  jun.  620,  the  executor  kept  the  fund,  and 
used  it  for  his  own  benefit  contrary  to  his  trust  He  was 
decreed  to  pay  interest  and  costs. 
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William  S.  Hogencamp  vs.  Cornelius  Ackerman  et  al. 

If  A  defendant  sabmito  to  answer,  the  general  rule  is,  he  is  boand  to  answer 
every  immaterial,  as  well  as  material  statement  of  the  bill. 

Where  a  bill  is  filed  for  the  correction  of  a  mistake  in  the  execution  of  a  bond, 
and  to  restrain  the  defendants  from  taking  advantage  of  the  mistake  in  cer- 
tain suits  at  law,  the  defendant  may  set  up,  as  a  defence  against  the  com- 
plainant's right  to  relief,  that  the  bond  was  procured  by  fraud. 


The  Chancellor.  The  master  was  wrong  in  sustaining 
the  second  exception  to  the  answer. 

The  bill  alleges  that  the  complainant,  by  virtue  of  the 
execution  in  his  hands,  levied  upon  the  goods  and  chattels 
and  personal  estate  of  the  said  A.  J.  Brown,  then  in  his 
possession.  This  allegation  the  defendants  were  bound  to 
answer,  not  merely  affirmatively  or  negatively,  but  circum- 
slaniially.  It  was  fairly  within  the  scope  of  a  fair  and  in- 
genuous answer  to  the  charge  for  the  defendants,  if  they 
denied  that  the  property  was  Brown's,  to  state  whose  it 
was.  And  when  the  bill  further  charges,  that  the  property 
was  in  the  possession  of  Brown,  the  defendants  were  not 
confined  merely  to  admitting  or  denying  the  fact,  but  if 
admitting  it,  were  at  liberty,  but  perhaps  bound  to  state 
the  circumstances  of  the  possession.  The  question  is  not, 
how  far  all  this  may  be  material  to  the  real  issue  ?  If  a 
defendant  submits  to  answer,  the  general  rule  is,  he  is 
bound  to  answer  every  immaterial,  as  well  as  material 
statement  of  the  bill.  This  part  of  the  answer,  so  far  from 
being  impertinent,  appears  to  me  pertinent  and  proper. 

Third  exception.  This  exception,  as  far  as  it  relates  to 
the  recital  of  pleadings  in  the  Supreme  and  Circuit  Courts, 
^as  properly  sustained  by  the  master ;  but  not  as  to  what 
the  exception  characterizes  "  as  long  digressions  and  con- 
versations in  regard  to  the  giving  the  bond."  This  part 
of  the  answer  relating  to  the  giving  of  the  bond  is  pro- 
per, for'  the  reasons  which  I  shall  give  in  differing  from 
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the  master  in  his  report  upon  the  next,  and  fourth  excep- 
tion. 

Fourth  excc])iion.  The  defendants  admit  the  mistake  in 
the  l)on(l,  but  they  set  up  and  allege  that  the  bond  was 
procured  from  them  by  fraud,  and  they  set  out  at  large 
and  circumstantially  the  alleged  fraud. 

If  the  defendants  could  set  up  fraud,  it  was  necessaiv 
they  should  set  it  out  circumstantially ^  or  else  it  would  avail 
them  nothing.    The  master  takes  the  broad  ground,  that 
the  defendants  could  not  set  up  fraud  at  all.    The  bill  al- 
leges, that  on  a  certain  day,  the  defendants  executed  to 
the  complainant  their  joint  and  several  bond ;  that  in  tlx^ 
execution  of  the  bond,  a  mistake  was  made,  which  wiT* 
embarrass  or  defeat  a  recovery  at  law.    The  bill  asks 
lief,  and  that  the  mistake  may  be  corrected.    AMiy 
not  the  defendants  set  up,  as  a  defence  against  the  coi 
plainant's  right  to  relief,  that  the  bond  was  procured 
frau<l  ?    Ou<rht  this  court  to  grant  a  party  relief  as  to  ar^^J 
matter  in  which  he  is  a  fraud  doer?    The  master  says  tfc^® 
bill  is  filed  to  correct  a  mistake  in  a  sealed  instrument  as  ^'^^ 
the  time  of  docketing  a  judgment  in  the  Supreme  Cou^^ 
and  to  restrain  the  defendants  from  taking  advantage  ^^Pi 
the  mistake  in  certain  suits  at  law,  and  for  no  other  pru^ 
pose.    True  this  is  the  only  purpose.   But  ought  the  conC^' 
plainant  to  have  his  purpose  answered,  if  the  defendan't* 
can  show  that  the  bond  in  which  the  mistake  occurr^^ 
was  fraudulently  procured  by  the  complainant  ?    Ougb"^ 
the  court  to  make  such  a  bond  good,  so  that  the  complain' 
ant  may  enforce  it  at  law  ? 

The  master  further  says,  "that  when  a  suit  is  com' 
menced  in  a  court  of  law  having  full  jurisdiction  of  th^ 
matter,  with  full  power  to  try  and  determine  the  right  of 
property,  and  the  question  of  fraud  involved  in  said  suity 
the  Court  of  Chancery  would  not  interfere,  and  take  jurisK 
diction  of  the  ease,  especially  when  not  called  upon  so  to 
do  by  either  party,  and  that  the  Court  of  Chancery  8hoal(]> 
only  correct  the  mistake,  and  restrain  the  defendants  frosB. 
taking  advantage  of  the  same." 
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The  Court  of  Chancery  has  now  jurisdiction  of  the. 
cause  at  the  solicitation  of  the  complainant.  True,  the 
complainant  commenced  his  suit  in  a  court  of  law,  and 
that  court  may  try  the  fraud,  if  the  defendants  set  it  up 
as  a  defence.  The  complainant  has  filed  his  bill  here,  not 
to  recover  his  money  on  the  bond,  but  to  correct  the  mis- 
take, lie  calls  upon  the  defendants  to  answer  why  the 
mistake  should  not  be  corrected.  Thev  answer,  because 
the  bond  was  procured  fraudulently.  It  is  a  good  answer, 
and  a  good  defence  to  the  relief  It  would  be  gross  in- 
justice for  this  court  to  make  a  decree  against  the  defend- 
ants, and  in  favor  of  a  wrongdoer,  if  the  bond  was  fraud- 
ulently procured.  The  defendants  may  set  up,  at  law,  the 
defence  of  fraud  against  the  complainants  recovering  the 
money  due  on  the  bond.  They  may  set  up,  in  this  court, 
the  fraud  when  the  complainant  is  seeking  to  correct  a 
mistake  in  the  instrument,  in  order  to  make  the  instru- 
ment available  as  a  legal  one.  If  the  bond  was  procured 
by  fraud,  a  court  of  equity  ought  not  to  help  the  com- 
plainant in  his  suit  at  law.  The  fourth  exception  was  not 
well  taken,  and  I  think  the  master  erred  in  sustaining  it. 

Ftfih  exception.  This  exception  was  properly  sustained 
by  the  master. 


Charles  H.  IIarker,  surviving  administrator  of  Joseph 
Kirkbride,  deceased,  vs.  William  II.  Irick  and  others. 

^  A  persoD  becomes  surety  for  one  as  administrator,  who  at  the  time  is  a  debtor 
to  the  estate  and  is  insolvent,  and  is  never  able  to  discharge  such  indebtedness, 
iQch  surety  is  not  bound  for  such  a  delincfuency  of  his  principal.  He  is  only 
bound  for  the  faithful  performance  of  his  duties  as  administrator. 

^ff,  mider  snch  circumstances,  the  administrator  should,  in  the  settlement  of  his 
•GcoontB  with  the  court,  charge  himself  with  the  debt,  and  the  accounts 
•boald  be  passed  in  such  a  shape  as  to  bind  the  surety  for  the  debt,  the 
fnrety  would  be  relieved,  upon  application  to  the  proper  tribunal,  from  such 
■HpOMilrilitj. 
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B.it  it  at  the  time  the  MiretT  aicaiiiet  hit  retpooiibiiitT,  die  adinaiirtntor  ova 
t\.t  •'•«rate.  anil  is  aolvent  and  able  to  pay.  the  amoant  of  the  debt  will  be 
c^.n»idered.  in  law  and  eqaity,  a»  so  mach  money  in  his  bands  as  admiiriilii' 
tor  at  liiat  time,  and  oonseqaeatly  the  saretr  will  be  responsible  for  iL 


J.  L.  y.  Slratton  and   TV.  L.  Dayton^  for  complainantB. 
R.  D.  Speitcer  and  A.  Broicninff,  for  defendants. 

The  Chancellor.  Job  Irick,  late  of  the  county  of  Bw^ 
linirton,  deceased,  left,  at  the  time  of  his  death,  three  mi- 
nor  children.  He  left  a  will,  and  appointed  his  brothew, 
AVilliain  Irick  and  John  S.  Irick,  and  his  brother  in  law, 
William  Ridgw'ay,  his  executors.  They  were  also  left  by 
the  will  guardians  of  the  minor  children.  They  took  upon 
them!?elves  the  execution  of  the  will,  and  thev  assumed 
the  guardianship  of  the  minor  children,  entering  into 
boinK  as  required  by  the  statute,  for  the  faithful  discharge 
of  tlioir  duties  as  guardians.  Their  respective  duties,  both 
a»  i'xecutors  and  as  guardians,  were  discharged  by  them 
separately.  As  guardians,  they  gave  -separate  bonds,  and 
as  txocutors  and  guardians,  they  settled  separate  account* 
witli  the  Ori>hans  Court. 

Ill  the  term  of  Februarj',  1842,  of  the  Orphans  Court 
of  the  county  of  Burlington,  AVilliam  Ridgway  made  » 
liniil  settlement  of  his  accounts  as  executor,  showing  » 
balance  in  his  hands  of  §4792.06.  In  November  tentti 
lfe4-;,  he  settled  his  accounts  in  the  same  court  as  guar- 
dian, and  charged  himself  with  the  balance  found  in  his 
hands  as  executor,  by  his  account  as  settled.  The  account 
shows  a  large  balance  due  from  the  guardian. 

Joseph  Kirkbride  was  the  security  on  William  Ridg' 
way's  bond  as  guardian.  William  II.  Irick,  one  of  the 
minor  children,  after  arriving  at  age,  caused  a  suit  to  be 
instituted  in  the  Supreme  Court  on  this  bond.  Joseph 
Kirkbride  is  deceased.  This  bill  is  filed  bv  his  administra- 
tor.  It  charges,  that  the  accounts  settled  in  the  Orphans 
(yourt  by  William  Ridgway,  both  as  executor  and  as  guar* 
dian,  are  erroneous,  and  are  a  &aud  upon  bis  Becazity^ 
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ind  asks  the  interference  of  the  court  for  his  protection. 
rhe  bill  has  been  answered  by  all  the  defendants,  and  the 
»U8e  set  down,  and  brought  to  a  hearing  upon  the  bill 
md  answers. 

As  the  positive  fraud  charged  in  the  bill  is  fully  denied, 
ind  the  supposed  errors  specified  satisfieuitorily  explained 
>y  the  answers,  it  was  admitted,  on  the  argument,  that 
:he  controversy  between  tlie  parties  is  reduced  to  a  matter 
>f  one  single  item  charged  in  the  accounts  against  the 
^ardian. 

At  the  time  of  the  death  of  Job  Irick,  William  Ridg- 
way  was  indebted  to  him  on  a  bond,  on  which  there  was 
iue,  at  the  time  Ridgway  settled  his  accounts  as  executor, 
the  sum  of  $2926.  In  his  settlement  as  executor,  he 
charges  himself  with  this  amount;  and  as,  in  his  settle- 
ment of  his  account  as  guardian,  the  balance  found  against 
liim  as  executor  was  charged  to  him  as  guardian,  his 
surety  upon  these  proceedings  stands  responsible  for  this 
amount.  This  bond  was,  at  the  time  of  the  settlement, 
in  the  hands  of  William  Irick,  a  co-executor,  and  it  still 
remains  in  his  hands  uncancelled.  The  complainant  sub- 
mits, that  whatever  may  be  the  eftcct  of  these  settlements 
and  proceedings  in  the  Orphans  Court,  as  between  Wil- 
liam Ridgway  and  the  other  executors  or  the  minor  chil- 
dren, that  the  same  do  not  bind  Joseph  Kirkbride,  the 
surety,  for  the  amount  of  the  bond ;  but  that  Joseph  Kirk- 
bride, in  becoming  surety  for  William  Ridgway  as  guar- 
dian, became  surety  for  such  moneys  only  as  came  to  his 
hands  as  such  guardian,  and  not  surety  for  the  individual 
lebt  on  the  bond  of  Ridgway  to  Job  Irick. 

If  a  person  becomes  surety  for  one  as  administrator, 
rbo  at  the  time  is  a  debtor  to  the  estate  and  is  insolvent, 
nd  is  never  able  to  discharge  such  indebtedness,  such 
urety  is  not  bound  for  such  a  delinquency  of  bis  princi- 
»al.  He  is  only  bound  for  the  faithful  performance  of  his 
latieB  as  administrator.  It  could  be  no  breach  of  trust  or 
lelinqaency  in  duty  for  the  administrator  not  to  do  what 
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18  beyond  bis  power  and  control  to  perform.    K  under 
sucb  circumstances,  tbe  administrator  sbould,  in  the  set- 
tlement of  bis  accounts  ^^'ith  the  court,  charge  himself 
with  the  debt,  and  tlic  accounts  should  be  passed  in  such 
a  shape  as  to  bind  the  surety  for  the  debt,  the  surety 
would  be  relieved,  upon  application  to  the  proper  tribu- 
nal, from  such  responsibility.    It  would  be  a  fraud  upon 
the  surety  to  exact  tlie  debt  from  him,  whether  the  ad- 
ministrator did  or  did  not,  bv  his  mode  of  accountins:, 
contemplate  a  fraud.    But  if,  at  the  time  the  suretj' as- 
sumes his  responsibility,  the  administrator  owes  the  es- 
tate, and  is  solvent  and  al)lo  to  pay  the  amount  of  the  debt, 
will  be  considered,  in  law  and  equity,  as  so  much  money 
in  his  hands  as  administrator  at  the  time,  and,  consequently, 
the  surety  will  be  responsible  for  it.    It  is  the  duty  of  the 
administrator  to  collect  the  debts  of  the  estate  without  (l^ 
lay ;  and  certainly  any  delay  which  places  the  debt  he  him- 
self owes  the  estate  in  jeopardy,  and  results  in  its  loss,  is 
a  irross  violation  of  his  dntv  as  administrator. 

Let  us  ai)ply  this  princi[)]e  to  the  present  case.    At  the 
time  of  the  testator's  death,  William  Ridgway  owed  him 
a  debt  upon  a  bond.  It  was  due  and  payable.  lie  assumed 
the  duties  of  executor,  and  settled  his  accounts  iu  the 
Orphans  Court.    At  the  time  of  this  settlement  he  was 
able  to  pay.    The  evidence  of  the  debt  was  in  the  hands 
of  one  of  his  co-executors,  AVilliam  Irick.    What  was 
his  dutv   as   to   this   debt   in   accountins:  as   executor? 
The  statute  makes  the  <lebt  assets  in  his  hands,  and  makes 
it  his  duty  to  account  for  it  in  the  same  manner  as  any 
other  part  of  the  i)ersonal  estate.    Elmer  599,  §  20.    It  is 
true  the  evidence  of  the  debt  was  in  the  hands  of  a  co- 
executor ;  but  he  could  not  bring  suit  upon  it,  for  the  debt 
was  not  denied.    The  <lel)t  was  properly  accounted  for  by 
William  Ridgway.    Nine  months  after  this,  Ridgway  ac- 
counted with  the  court  as  guardian.    The  balance  in  his 
hands,  as  shown  by  his  account  as  executor,  belonged  to 
him  as  guardian.   The  moment  he  accounted  as  executor, 
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and  the  balance  due  from  the  executor  to  the  guardian 
was  ascertained,  that  balance  was  in  his  hands  as  guardian. 
If  not  then,  when  was  it  to  be  considered  in  his  hands  as 
gaardian  ?  The  mere  formality  of  his  transferring  it  from 
one  account  to  another,  crediting  himself  as  executor,  and 
charging  himself  as  guardian,  could  not  certainly  be  ne- 
cessary. But  if  any  formality  of  the  kind  was  required, 
it  was  fulfilled  in  the  settlement  of  his  accounts  as  guar- 
dian. He  then  charged  himself  with  this  balance,  exhibited 
it  to  the  court,  and  the  court  decreed  upon  it.  If  any  for- 
mality was  required,  this  was  surely  enough.  It  was  his 
duty  to  charge  himself  with  this  balance.  It  was  so  much 
in  his  hands  as  guardian.  He  was  solvent  at  the  time,  and 
all  pretence  that  there  was  any  fraud  practised  or  contem- 
plated in  order  to  charge  the  surety,  is  denied  by  the 
answer. 

The  only  question  is,  who  shall  be  the  losers  by  the  pre- 
sent insolvency  of  the  guardian,  his  surety  or  the  minor 
children  ?  Mr.  Earkbride  was  one  of  the  appraisers  of  the 
personal  property  of  Job  Irick,  and  he  appraised  this  debt 
as  good  in  the  hands  of  the  executors.  It  is  because  the 
gaardian  has  not  faithfully  discharged  his  duty,  that  he  is 
unable  to  account  to  his  wards.  It  was  for  such  unfaith- 
fblness  that  his  surety  became  responsible. 

The  bill  must  be  dismissed.  As  it  is  a  bill  filed  by  an 
administrator,  and  as  there  are  some  circumstances  which 
I  have  not  alluded  to,  in  connection  with  the  accounts, 
which  call  for  explanation,  let  the  decree  be  made  with- 
out costs. 


Thomas  Little  vs.  Matthew  H.  Cooper  and  others. 

I^he  Cornt  of  Chanoery  in  thia  state  has  never  adopted  the  principlef  that  be* 
eaute  ita  joritdiotioii  haa  once  rightfally  attached,  it  will  retain  the  cause,  as 
m  natiar  of  right,  lor  the  porpotea  of  complete  relief.  See  Brovn  ei  ah  v. 
MimU  giml^l  StockUm  256. 
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All  bilU  in  the  court  arf>,  in  tlieir  nature,  bills  of  difloovery.    Some  are  biOft 
discovery  purely.    When  the  subject  matter  is  one  which  is  properly  (^h 
nizable  at  law  only,  and  adequate  relief  can  be  given  there,  a  Court  of  Ck^ 
eery  frequently  takes  jurisdiction,  in  order  that  a  discovery  may  be 
the  oath  of  a  party,  or  to  compel  the  production  of  papers  and  docame': 
The  end  for  which  the  jurisdiction  of  the  court  was  invoked  having 
attained,  the  party  seeks  his  redress  in  the  proper  tribunal  at  law. 

A  mere  bill  of  discovery  cannot  properly  pray  for  relief.  Where,  upon  ** 
hctB  stated,  the  relief  prayed  for  by  the  bill  is  proper,  the  bill  is  sometl^i 
more  than  a  mere  bill  of  discovery. 


This  was  a  motion  to  dissolve,  upon  bill  and  answer— 


31.  Bycrson  moved  to  dissolve  the  injunction,  and  c 
tended — 

Ist.  That  the  answ^cr  denies  the  equity  of  the  bill. 

2d.  That  the  bill  is  one  of  discovery  only,  and  the 
being  answered,  the  injunction  must  be  dissolved  of  cou 
The  bill,  it  is  true,  prays  for  relief.  It  might  have  b^^ 
demurred  to  on  that  account.  Cited  Edai  134,  note  4  ^ 
Story's  Eq.  §  881 ;  3  Dan.  C.  P.  1844 ;  Woodcock  v.  Kiru 
1  Atk.  28G ;  Weymouth  v.  Boyei\  1  Ves.  jun.^  416 ;  Burr^ 
and  another^  adm'rs^  <f  c,  v.  SanderSy  4  J.  C.  R.  603 ;  Gcls^ 
and  Schcnck  v.  Bo7jt,\  J.  C.  ii.  643 ;  1  S.  Eq.  P.  §  73,  T4 
S.  E.  PL  §  324 ;  9  Paiye  580 ;  W.  ^  D.  Sepnmr  and  others  ^ 
J.  Seymour  and  others,  4  J.  C.  R.  409 ;  2  Balst.  C.  R.  2%^ 

A.  B.  Woodruff,  contra. 

The  Chancellor.  The  injunction  was  granted  to  st^i 
the  proceedings  of  a  suit  in  the  Supreme  Court,  whi^^ 
Matthew  H.  Cooper,  one  of  the  defendants,  had  cot^ 
menccd  against  the  complainant,  as  the  endorser  of  a  pJ^ 
missory  note.    There  are  nine  defendants  in  the  suit. 

The  bill  was  filed,  and  the  injunction  granted,  on  tt^ 
14th  of  December,  1852.  The  complainant  has  answer^ 
the  bill,  and  so  also  has  William  R.  Winans.  The  answ^ 
of  Winans  was  not  put  on  file  until  March  2dy  1854.  Tl^- 
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J  was  owing  to  the  fieict  of  the  defendant,  AVinans, 
ng  left  the  state  of  New  Jersey,  and  removing  to  St. 
OBborgh,  Russia,  prior  to  the  filing  the  bill  of  com- 
tit. 

he  fiwts  upon  which  the  injunction  was  granted,  and 
ch  constitute  the  gravamen  of  the  case,  are  within  the 
•wledgeof  the  defendant,  Winans.  They  are  of  a  cha- 
»r  to  make  the  continuance  of  the  injunction  by  the 
court  dependant  upon  his  answer.  His  answer,  and 
t  of  Cooper,  the  complainant,  are  before  me.  I  do  not 
ceive  that  the  answer  of  any  of  the  other  defendants 
at  all  necessary.  The  defendant,  Cooper,  makes  this 
(fcn  to  dissolve ;  he  has  a  right  to  be  heard  upon  these 
wers,  on  his  motion  to  dissolve. 

)ii  behalf  of  the  defendant,  it  is  insisted,  that  the  an- 
3r  being  in,  the  injunction  must  be  dissolved,  because 
bill  is  one  of  discovery  merely.  Upon  the  assumption 
t  the  bill  in  this  case  is  purely  a  bill  of  discovery,  as 
tinguishable  from  a  bill  of  discovery  and  relief,  the 
Dciple  as  laid  down  is  correct,  according  to  the  esta- 
§hed  practice  of  this  court.  I  have  had  occasion  to  ex- 
ine  this  matter  heretofore,  in  the  case  of  BroKn  et  aL 
Edsall  and  others,  decided  in  October  term,  1852,  1 
*k(on  256.  I  will  only  repeat  what  was  said  in  that  case. 
i  Court  of  Chancery  in  this  state  has  never  adopted 
principle,  that  because  its  jurisdiction  has  once  right- 
y  attached,  it  will  retain  the  cause,  as  a  matter  of  right, 
the  purposes  of  complete  relief.  All  bills  in  the  court 
in  their  nature,  bills  of  discovery.  Some  are  bills  for 
joverj'  purely.  When  the  subject  matter  is  one  which 
Toperly  cognizable  at  law  only,  and  adequate  relief  can 
^ven  there,  as  where  damages  are  to  be  ascertained 
itles  to  land  tried,  and  in  cases  of  mere  trespass,  a 
irt  of  Chancery  frequently  takes  jurisdiction,  in  order 
t  a  discovery  may  be  had  on  the  oath  of  a  party,  or  to 
ipel  the  production  of  papers  and  documents.  The  end 
which  the  jurisdiction  of  the  court  was  invoked  having 
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been  attained,  the  party  seeks  his  redress  in  the  proper 
tribunal  at  law. 

Where  a  suit  has  been  commenced  at  law,  the  defend- 
ant may  be  entitled  to  a  discovery  from  his  adversary,  and 
may  resort  to  this  court  to  obtain  it.    But  if  he  seeks  to 
change  the  forum  of  litigation,  and  prays  for  relief  as  well 
as  discovery,  the  subject  matter  must  be  one  which  ap- 
l>ropriately  belongs  to  equity  jurisdiction.    His  bill  must 
show  a  case  of  manifest  proi>riety  in  this  court's  retaining 
the  cause.    Fonblanque  and  Cooper  lay  it  down,  that  "the 
court,  having  acquired  cognizance  of  the  suit  for  the  pu^ 
pose  of  discovery,  will  retain  it  for  the  purpose  of  relief 
in  most  cases  of  fraud,  account,  accident,  and  misti&e/' 
So,  if  it  is  plain  that  adequate  relief  can  be  given,  and  at 
the  same  time  a  multiplicity  of  suits  be  prevented,  the 
couii;,  having  obtained  jurisdiction,  will  go  on  and  give  the 
proper  relief. 

Tlie  present  bill  was  not  tiled  as  a  bill  of  discovery 
merely.    It  has  not  the  essentials  of  a  pure  bill  of  dis- 
covery.   It  is  true  it  alleges  that  the  complainant  cannot 
safely  go  to  trial  in  the  action  at  law,  because  the  facta 
constituting  his  defence  are,  as  far  as  he  knows  or  haa 
been  able  to  learn,  almost  wholly,  or  the  principal  part 
thereof,  confined  to  the  knowledge  of  the  defendants.  But 
when  a  bill  seeks  discovery  in  aid  of  a  court  of  law,  it 
must  appear  that  the  aid  is  necessary,  and  the  discovery 
material  to  the  defence,  and  that  it  is  not  in  the  power  of 
the  party  to  prove  them  by  witnesses.    Gdsion  ami  Schokd 
afjalnM  lloyi^  1  J.  C  li,  543.    In  the  suit  at  law,  the  com- 
plainant could  have  availed  himself  of  the  testimony  of 
Winans,  as  well  as  he  can  in  this  court.    It  was  not  a  dis- 
covery from  the  plaintiff  that  the  defendant  in  the  suit 
wanted,  but  the  evidence  of  a  third  party.  The  injunction 
was  not  granted  upon  this  ground.    The  bill  was  filed  to 
be  relieved  against  a  fraud,  which  it  alleged  the  defend- 
ant in  the  suit  at  law,  combining  with  the  other  defend- 
ants  in  this  suit,  was  attempting  to  perpetrate.   It  prays 
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for  a  specific  relief^  which  a  court  of  equity  only  can  grant, 
to  wit,  that  the  defendants  might  be  decreed  to  deliver 
op  to  the  complainant  a  certain  promissory  note,  which 
the  bill  alleges  was  paid  by  the  note  upon  which  the  suit 
Kt  law  was  brought,  and  whicTi  was  held  by  the  defend- 
ants, or  some  of  them,  to  be  improperly  enforced  against 
the  complainant  There  are  other  circumstances  of  fraud 
charged,  more  particularly  upon  TVinans,  which  go  to 
ttflfect  the  note  in  the  hands  of  Cooper.  If  the  answers 
had  admitted  the  fects,  the  court  would  have  granted  the 
relief  by  ordering  the  ori^nal  note  to  be  delivered  up, 
and  a  perpetual  injunction  against  prosecuting  the  suit  at 
law.  This  shows  that  the  bill  was  something  more  than  a 
mere  bill  of  discovery,  A  mere  bill  of  discovery  cannot 
properly  pray  for  relief.  Upon  the  facts  stated,  the  relief 
preyed  for  by  this  bill  is  proper. 

But  I  am  of  opinion  that  the  bill  in  this  case  is  fully 
and  feirly  answered,  and  its  equity  denied.  After  the  very 
serere  criticism  upon  the  answer  of  TVinans  by  the  com- 
plainant's counsel,  I  feel  it  my  duty  to  examine  the  an- 
swer with  more  than  ordinary  care.  It  is  true  the  answer 
is  unskilfully  drawn.  It  is  not  entitled  to  less  credit  on 
that  account  In  every  important  particular,  it  accompa- 
nies  the  denial  of  the  matter  alleged  with  facts  and  cir- 
cumstances substantiating  thd  denial.  If  the  answer  is 
tme,  the  amount  of  the  note  in  suit  is  due  to  Cooper,  and 
the  complainant  has  no  defence  at  law  or  equity  against 
a  recovery. 


John  Lucas  and  others  vs.  William  Kino  and  others. 

RliOTe  a  bill  ^myn  for  partition,  and  the  defendant!  denj  complainant's  title,  if 
die  title  in  ditpnte  is  an  equitable  one,  it  is  the  daty  of  the  court  to  settle  it. 
If  it  if  a  legal  title,  the  court  may  dismiss  the  bill,  or  may  retain  the  cause, 
•qd  aSbrd  the  party  an  opportunity  of  settling  his  title  at  law. 

lot  the  bare  demal  of  the  complainant's  title  is  no  obstacle  to  the  court's  pro- 

Voi-  n.  2  a 
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ceeding.  The  defendaat  moit  answer  the  hQl,  and  if  he  aeti  np  a  tidi 
advene  to  the  complainant,  or  ditputet  the  oomplainant'a  title,  he  maitdiH»' 
ver  his  own  title. 

If  when  the  titles  are  spread  before  the  court  opon  the  pleadingay  the  ooot 
can  see  there  is  no  Talid  legal  objection  to  the  complainant's  title,  then  m 
no  reason  why  the  court  should  not  proceed  to  order  the  partition. 

But  where  there  were  serious  questions,  both  of  law  and  &ct,  involved  in  tb 
controversy  between  the  parties  as  to  the  title,  the  court  retained  the  Ul 
and  gave  the  parties  an  opportunity  of  settling  the  title  at  law. 


The  bill  states,  that  on  the  12th  of  January,  1812,  Ben- 
jamin Carman  conveyed,  by  deed  of  bargain  and  sale  in 
fee  simple,  to  the  said  Lucas  and  Elizabeth  Carman,  their 
heirs  and  assigns,  certain  lands,  in  the  bill  particularly  de* 
scribed,  in  consideration  of  the  sum  of  (6000 ;  that  Theo- 
dosia  Lucas  died  July  1,  1821,  leaving  the  complainanti 
her  heirs  at  law ;  that,  in  1815,  Elizabeth  Carman  married 
one  "William  Idell ;  that  Idell  and  wife  occupied,  with 
Theodosia  Lucas,  the  lands  in  question  until  Theodosia*8 
death,  and  after  her  death  with  complainants,  and  up  to 
20th  August,  1828,  when  Elizabeth  Idell  died ;  that  at  her 
death  Elizabeth  Idell  left  one  child,  Emily,  who  has  Ina^ 
ried  with  one  William  King. 

The  bill  prays  partition. 

"William  King  and  Emily  his  wife  answer  the  bill.  They 
deny  that,  by  the  conveyance  to  Theodosia  Lucas  ind 
Elizabeth  Carman,  they  took  the  estate  as  tenants  in  com- 
mon, but  allege  that  the  said  deed,  having  been  made  on 
the  16th  of  January,  1812,  that  by  the  statute  then  in  force 
the  said  deed  created  an  estate  in  joint  tenancy,  with  a 
right  of  survivorship  incident  thereto,  and  that,  on  the 
death  of  Theodosia  Lucas,  Elizabeth  Carman  took  the 
whole  estate. 

In  further  answering,  the  defendants  deny  that  Eliza- 
beth Carman,  after  the  death  of  Theodosia  Lucas,  occu- 
pied the  premises  in  common  with  the  complainants,  but 
say,  that  Elizabeth  Carman,  after  the  death  of  Theodo- 
sia Lucas,  and  after  her  marriage  and  up  to  the  time  of 
her  death,  had  the  sole  use  and  ei\joyment  of  the  nid 
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^remiBes,  claiming  them  as  her  own  property ;  and  that, 
ince  her  death,  her  daughter  Emily  and  her  husband,  the 
lefendants,  have  used  and  enjoyed  them.  They  further 
ay,  that  when  the  deed  was  made  by  William  Carman  to 
^eodosia  Lucas  and  Elizabeth  Carman,  to  wit,  on  the 
6th  of  May,  1812,  the  said  Theodosia  and  Elizabeth  gave 
oTVilliam  Carman  their  bond,  in  the  penal  sum  of  (13,000, 
onditioned  to  pay  86000,  with  interest  from  date,  on  or 
lefore  the  16th  day  of  May,  then  next  ensuing,  and  a 
Qortgage  upon  the  premises  to  secure  the  payment  of  the 
aid  bond ;  that  while  the  said  Elizabeth  was  in  the  sole 
iccupancy  of  the  said  premises,  after  the  death  of  Theo- 
loBia  Lucas,  26th  December,  1822,  the  said  Benjamin  Car- 
nan  released  and  quit-claimed  unto  the  said  Elizabeth 
Jdell  all  rights,  actions,  and  demands  whatsoever,  both  at 
9SW  and  in  equity,  which  he  then  had  against  her  on  the 
lond  and  mortgage  aforesaid;  that  afterwards,  on  the 
iSth  September,  1826,  the  said  Benjamin  Carman,  for 
ralue  received,  did  assign,  set  over,  and  transfer  the  before 
nentioned  bond,  and  all  moneys  due  and  to  become  due 
hereon  and  the  said  mortgage,  unto  the  said  Elizabeth 
!dell,  her  executors,  administrators,  and  assigns.  The  an- 
iwer  further  states,  that  the  said  Elizabeth  was,  from  the 
ime  of  the  death  of  the  said  Theodosia  Lucas,  and  from 
he  time  of  the  marriage  of  the  said  Elizabeth,  in  1819, 
a  the  undisputed  and  sole  possession  of  the  said  premises, 
Oaiming  and  using  them  as  her  own  property,  and  re- 
Dained  so  in  possession  until  she  died,  in  1828 ;  that  after 
he  assignment  of  the  said  bond  and  mortgage,  she  be- 
lame  invested  with  all  the  rights  of  a  mortgagee  in  pos- 
lesflion  as  against  the  complainants,  if  they  had  any  title 
n  the  premises ;  that  since  the  death  of  the  said  Elizabeth, 
ihe  defendants.  King  and  wife,  have  been  in  the  undis- 
turbed possession  of  said  premises,  claiming  it  as  their 
ywn  property,  and  that  the  same  has  been  claimed  by  him- 
lel^  the  said  William  King  and  wife,  and  by  her  mother, 
Bor  more  than  thirty  years,  and  they  pray  the  same  benefit 
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of  the  statute  of  limitations,  as  if  they  had  formerly 
pleaded  the  same ;  that  daring  all  that  period  the  com- 
plainants resided  in  the  neighborhood,  and  knew  the  de- 
fendants claimed  the  premises  as  their  own,  and  yet  never 
made  any  demand  of  the  possession. 

The  complainants  filed  a  replication.  Proofs  were  taken 
on  both  sides,  and  the  cause  argued  upon  the  pleadings 
and  proofs. 

W.  Haktedy  for  complainants. 

]r.  L.  Dayton^  for  defendants. 

The  Chancellor.  The  only  relief  the  bill  prays  for  is, 
that  there  may  be  a  partition  of  the  land  and  premiflee 
therein  described  between  the  parties. 

The  defendants  deny  the  complainants*  title.  If  th® 
title  in  dispute  is  an  equitable  one,  it  is  the  duty  of 
this  court  to  settle  it.  If  it  is  a  legal  title,  the  court  in«y 
dismiss  the  bill,  or  may  retain  the  cause,  and  afford  the 
party  an  opportunity  of  settling  his  title  at  law.  Alnnd  o» 
rart'ition  101 ;  Bllrmn  v.  Broxcn,  2  Vmu  232 ;  1  Stc/ry's  Si^ 
note  1,  §  050. 

I  do  not  understand,  however,  that  the  bare  denial  of 
the  complainants'  title  is  any  obstacle  to  the  court's  pro- 
ceeding. The  defendant  must  answer  the  bill,  and  if  he  sets 
up  a  title  adverse  to  the  complainant,  or  disputes  the  com- 
plainants' title,  he  must  discover  his  own  title,  or  show 
wherein  the  complainants'  title  is  defective.  If  when  the 
titles  are  spread  before  the  court  upon  the  pleadings,  the 
court  can  see  that  there  is  no  valid  legal  objection  to  the 
complainants'  title,  there  is  no  reason  why  the  court  should 
not  proceed  to  order  the  partition.  Tlio  first  ground  taken 
by  the  defendants  illustrates  this  principle. 

The  defendants,  deny  that  by  the  deed  of  couveyanoe 
from  Benjamin  Carman  to  Theodosia  Lucas  and  Elizabeth 
Caiman,  the  grantees  took  an  estate  as  tenants  in  com- 
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m^  They  were  evidently  under  a  misapprehension  as 
the  date  of  that  deed,  and  supposed  that  it  was  subse- 
ont  to  the  act  of  the  4th  of  February,  1812.  The  an- 
er  insists  that  the  grantees,  by  that  deed,  took  as  joint 
lants.  If  so,  then  the  complainants  have  no  title,  be- 
ise  the  pleadings  admit  that  Elizabeth  Carman  survived 
.eodosia  Lucas,  and  that  the  complainants  claim  title 
virtue  of  this  deed  under  Theodosia  Lucas,  as  her  heirs 
law.  The  deed,  in  fact,  bears  date  several  months  sub- 
inent  to  the  passage  of  the  act  The  act  of  February 
1812,  declares,  ^^  that  no  estate  after  the  passage  of  the 
;  shall  be  considered  and  adjudged  to  be  an  estate  in 
nt  tenancy,  except  it  be  expressly  set  forth  in  the  grant 
devise  creating  such  estate ;  that  it  is  the  intention  of 
>  parties  to  create  an  estate  in  joint  tenancy,  and  not  an 
ate  of  tenancy  in  common."  The  deed  in  question 
mts  the  estate  to  Theodosia  Lucas  and  Elizabeth  Car- 
m,  their  heirs  and  assigns,  for  ever.  They  took  the 
ate,  therefore,  as  tenants  in  common,  and  upon  the 
ith  of  Theodosia  Lucas,  her  estate  descended  to  the 
nplainants,  as  her  heirs  at  law.  Upon  a  question  of 
;al  title  so  plain  as  this,  there  can  be  no  propriety  in 
lying  the  complainants  the  relief  they  seek,  until  they 
lU  establish  their  title  at  law. 

Bat  there  are  other  serious  questions,  both  of  law  and 
fiact,  involved  in  the  controversy  between  these  parties, 
to  the  title.  Both  parties  claim  under  Benjamin  Car- 
n.  The  defendants  claim  and  set  up  an  adverse  posses- 
Q  of  more  than  thirty  years.  The  complainants  insist 
kt  the  possession  was  not  adverse,  but  that  if  the  de- 
idants  and  those  under  whom  they  claim  have  been  in 
seeasion  the  length  of  time  alleged,  the  possession  was 
b  adverse,  but  was  the  possession  of  a  tenant  in  com- 
»n,  and  under  the  same  title  by  which  the  complain- 
Ib  claim.  Both  parties  have  taken  testimony  upon  this 
inty  and  the  settlement  of  it  involves  important  ques- 
hb  of  law  and  £Etct 

2a* 
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There  is  another  question  of  controversy.    When  Ben- 
jamin Carman  gave  to  Theodosia  Lucas  and  Elizabeth 
Cannan  a  deed  for  the  premises,  they  executed  to  him 
their  joint  and  several  bond  to  secure  the  payment  of  six 
thousand  dollars,  and  to  secure  its  payment  executed  a 
mortgage  on  the  premises.   The  defendants  allege  that, 
on  the  27th  of  December,  1822,  Benjamin  Cannan,  under 
hiri  hand  and  seal,  executed  a  release  to  Elizabeth  Ca^ 
man,  by  which  he  released  to  her  all  actions,  rights  of  ac- 
tions, and  demands  whatsoever  upon  the  said  bond  of 
86000,  and  that,  -n  the  12th  September,  1826,  while  she 
was  in  the  possession  of  the  premises  in  controversy, 
Benjamin  Carman,  under  his  hand  and  seal,  assigned  and 
transferred  to  her  the  mortgage  and  mortgaged  premieest 
and  that  the  possession  has  been  held  under  this  mort- 
gage ever  since ;  that,  by  the  statute,  the  equity  of  re- 
demption is  barred,  and  that  the  estate  is  absolute  in  it® 
defendants,  who  have  held  under  this  mortgage  for  more 
than  twentj-  years.    In  answer  to  this,  the  complainantB 
say,  that  the  release  to  Elizabeth  Carman  operated  in  la'*^ 
as  a  release  to  both  obligors ;  that  by  it,  the  debt  was  e^* 
tinguished,  and  that  the  mortgage  being  only  security  fi>' 
the  debt,  the  release  of  the  debt  released  the  premises  ioT 
the   mortgage,   and  tliat,  consequently,  the  subsequea* 
assignment  of  the  mortgage  created  no  title  to  the  mort- 
gage or  mortgaged  premises  as  against  Theodosia  LucaBf 
under  whom  the  complainants  directly  claim  title. 

I  have  stated  enough  to  show  that  the  complainants  ar© 
not  entitled  to  a  partition  until  the  title  is  established  a* 
law. 

I  shall  retain  the  bill  to  give  the  complainants  an  op- 
portunity of  settling  the  title  at  law,  if  they  expwss  a 
desire  to  continue  the  suit  for  that  purjiose. 


BSL]  CASES  IN  CHANCERY.  2S8 


Heyde  v.  Ehlen. 


Clause  H.  Y.  D.  Heyde  and  wife  vs.  Hans  Ehlers. 

The  witneMes,  bj  whom  the  defendant  endeavored  to  prove  that  he  paid  part 
of  the  parchaae  money  for  the  property  in  dispute,  relied  upon  converBationa 
had  with  the  cnmplatnants  and  upon  declarations,  they  had  made.  The  evi- 
dence was  not  satisfactory,  and  the  conversatbns  and  decUirations  admitted 
of  a  different  construction. 

Hdd,  that  as  the  defendant  had  the  opportunity  of  stating,  in  his  answer, 
when,  where,  and  how  he  paid  any  part  of  the  purchase  money,  that  the 
answer  amounted  pretty  much  to  a  confession  of  the  case  made  by  the  bill. 


JP.  Bcntley  and  A.  0.  Zabriskie^  for  complainants. 
MiUycrj  for  defendant, 

TThe  Chancellor.  The  only  question  in  controversy  is 
ci.«  of  fact,  was  the  property  in  dispute  purchased  with 
xc  money  of  Mr.  Ilcyde  ? 

The  evidence  in  the  cause  raises  some  doubt  whether 
>ine  considerable  portion  of  the  purchase  money  was  not 
^^  defendant's ;  but  taken  in  connection  with  the  answer, 
tl.d  all  the  circumstances  connected  vrith  the  purchase, 
^d  the  manner  of  payment  of  the  consideration,  my 
^ind  has  been  entirely  relieved  of  all  doubt  as  to  the  real 
^th  of  this  case. 

The  only  pretence  which  the  defendant,  from  the  testi- 
c^ony,  can  set  up,  is  that  he  paid  $500  of  the  purchase 
Kioney.  The  witnesses,  by  whom  it  is  endeavored  to  prove 
Ills,  rely  upon  conversations  had  with  the  complainants, 
•nd  upon  declarations  they  have  made.  Their  evidence 
^  very  unsatisfactory,  and  the  conversations  and  declara- 
ions  to  which  they  testify  admit  of  a  different  construc- 
iou  from  that  which  the  witnesses  put  upon  them.  The 
lefendant  had  the  opportunity  of  stating,  in  his  answer, 
^hen,  where,  and  how  he  paid  any  part  of  the  purchase 
3ioney,  The  answer  amounts  pretty  much  to  a  confession 
:3f  the  case  made  by  the  bill. 
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There  are  some  moneys  which  the  defendant  has  ad- 
vanced in  connection  with  this  property,  and  these  should 
be  allowed  him.  As  he  has  denied  the  tmst,  he  is  not 
entitled  to  any  compensation  for  services. 

Let  there  be  a  reference  to  a  master,  with  directioDB  to 
allow  the  defendant  all  payments  made  by  him  in  refisi- 
ence  to  the  property,  and  all  accounts  properly  chargeable 
against  it,  and  to  ascertain  what  payments  the  compbdn- 
ants  must  make  in  order  to  relieve  the  defendant  from 
any  liabilities  he  may  have  incurred. 


Caroline  Holcombe,  by  her  guardian,  vs.  The  Executom 

OF  John  Holcombe,  deceased. 

Depoeitions  taken  on  a  preliminary  matter,  after  bill  filed,  and  before  the  timi 
had  expired  for  any  further  pleading,  were  permitted  to  be  read  on  the  Bui 
hearing,  so  far  as  they  were  rcle%'ant  to  the  matters  in  iiaue,  and  which  wen 
involved  in  the  prulimiuary  matter. 


After  the  bill  was  filed,  and  before  the  time  had  expired 
for  any  further  pleading,  a  preliminary  matter  arose  upon 
the  petition  of  the  complainants,  involving,  in  a  measuie, 
the  merits  of  the  case,  as  presented  by  the  bill.    A  refer- 
ence waD  made  to  a  master,  and  witnesses  were  examined, 
both  by  the  complainants  and  defendants,  upon  notice. 
The  examination  was  conducted  in  the  usual  way  upon 
direct  and  cross-examination.  Upon  the  evidence  so  taken, 
the  matter  submitted  by  the  petition  was  decided.    The 
defendants  then  answered  the  bill,  and  issue  was  taken  by 
replication. 

Joseph  F.  JRandolph  now  moved  for  an  order  allowing 
the  depositions  taken  to  be  read  on  the  final  hearing. 

W.  Halstedj  contra. 
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The  Chancellor.  The  testimony  was  taken  in  this 
rait,  and  between  the  present  parties.  It  is  true  it  was 
aken  before  issue,  and  prior  to  the  answer  being  put  in. 
3at  it  was  taken  upon  matters  involved  in  the  allegations 
rf  the  biU,  and  which  the  defendants  must  necessarily 
imve  admitted  or  denied  by  their  answer.  Tlie  evidence 
iras  taken  upon  notice.  The  defendants  were  present  by 
iheir  counsel,  and  had  the  benefit  of  cross-examining  the 
witnesses.  It  is  not  shown  now  how  the  defendants  can 
)e  prejudiced  by  permitting  the  evidence  to  be  read  on 
ihe  hearing. 

Upon  bill  and  cross-bill,  where  there  are  the  same  par- 
ies, and  the  evidence  is  applicable  to  the  issues  in  both 
raits,  in  a  hearing  upon  the  cross-bill,  the  testimony  taken 
n  the  original  suit  will  be  admitted.  The  court,  however, 
¥ill  not  permit  testimony  taken  in  the  original  suit,  not 
*elevant  to  the  issue  in  that  suit,  to  be  read,  although  it 
B  relevant  to  the  issue  made  by  the  pleadings  to  the  suit 
n  the  cross-bill.  It  was  so  decided  in  UnderhiU  v.  Van 
Oortlandty  2  J.  C  JR.  355.  The  reason  given  in  tliat  case 
yy  the  Chancellor,  is  that  the  opposite  party  is  not  sup- 
x>sed  to  have  cross-examined  the  witness  with  any  other 
new  except  as  to  the  issue  upon  which  the  evidence  was 
aken. 

In  Lribier  v.  Genow  (2  Ves.  579),  upon  bill  and  cross-bill, 
lepositions  were  taken  in  the  original  suit :  the  original 
bai  was  dismissed.  The  depositions  were  permitted  to  be 
^ead  in  the  suit  upon  the  cross-bill,  although  the  original 
)tll  was  dismissed. 

I  can  see  no  valid  objection  to  permitting  the  depositions 
0  be  read,  so  fer  as  they  are  relevant  to  the  matters  now 
ti  issue,  and  which  were  involved  in  the  controversy  in 
iiuch  they  were  taken. 

-Let  an  order  be  made  to  read  the  depositions,  subject 
o  all  just  exceptions. 
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Rachel  McEwen  vs,  Henry  McEwen. 

After  petition  for  divorce,  on  the  ground  of  abuse  and  HI  treatment,  a  motioD  to 
allow  a  counsel  fee  and  maintenance  pendente  UU  refoaed  agaiut  a  pstj 
who  had  been  declared  a  lunatic  by  the  court. 

The  order  implies  a  default  and  neglect  of  a  moral  obligatkm  on  the  put  of  the 
defendant,  which  cannot  be  imputed  to  a  lunatic 


Henry  McEwen,  the  defendant,  was  fonnd  a  lunatic,  by 
inquisition,  dated  August  31,  1854,  which  found  that  he 
had  been  a  lunatic  "  for  one  year  last  past  and  upwards." 

The  complainant  filed  her  petition  for  divorce  August 
26,  1854.  The  grounds  alleged  for  divorce  are  abuse  and 
ill  treatment.  The  abuse  and  ill  treatment  is  alleged  to 
have  taken  place  at  various  times,  and  in  particular  in 
October,  1841,  and  in  March  last. 

Mr.  James  Wihcm  now  moved,  on  behalf  of  the  com- 
plainant, that  an  order  be  made  to  allow  a  counsel  fee  and 
maintenance  pendente  lite. 

The  Chancellor.  I  think  it  would  be  improper  to  make 
the  order.  It  would  be  made  against  a  party  who  has  been 
declared  a  lunatic  by  this  court.  The  order  implies  a  de- 
fault and  neglect  of  a  moral  obligation  on  the  part  of  the 
defendant  This  ought  not  to  be  imputed  to  a  lunatic 
The  embarrassment  in  enforcing  such  an  order  is  also  »n 
objection  to  making  it. 

The  motion  is  denied. 


18M.]  CASES  IN  CHANCERY.  287 

Ohukb  •.  JohutDn. 


6&ACB  T.  Clarke  and  others  vs.  Alexander  M.  Johnston 

and  others. 

TUt  oourt  hai  ooncarrent  jarudiction  with  the  OrphaoB  Court  in  the  settle- 
ment  of  acooanti  of  executors  and  administrators.  It  may  assume  this  juris- 
£etion  to  the  ezdutioa  of  the  Orphans  Court  in  anj  case  where  the  ends  of 
jnstioe  ma  j  seem  to  require  it.  If  any  progress  has  been  made  in  the  Orphans 
Court  in  the  settlement  of  an  account,  the  Court  of  Chancery  ought  not  to 
Interfere  with  that  tribunal,  unless  there  is  shown  some  good  cause  for  its 
doing  so. 

James  Wilsorij  for  complainants. 
W.  L.  DayUm^  for  defendants. 

The  Chancellor.  The  complainant,  Grace  T.  Clarke, 
is  the  mother  of  Doctor  John  T.  Clarke,  deceased.  Eliza- 
beth Cowen,  Phebe  Augusta  Clarke,  and  Virginia  Clarke 
(who,  with  the  husband  of  Elizabeth  Cowen,  are  the  other 
complainants  in  the  cause,)  are  sisters  of  the  deceased. 
They  have  filed  this  bill  against  the  defendants  for  an  ac- 
coant  of  the  estate  of  Doctor  Clarke,  which  came  into 
Ihe  hands  of  Caroline  Johnston,  as  the  administratrix  of 
]>octor  Clarke.    She  being  the  widow  of  the  deceased, 
took  out  letters  of  administration  before  the  surrogate  of 
the  county  of  Mercer.    Afterwards  she  intermarried  with 
the  defendant  Alexander  M.  Johnston.    The  bill  alleges 
that  there  has  been  great  delay  in  the  settlement  of  the 
estate,  and  that  although  two  years  had  then  elapsed  since 
letters  of  administration  were  issued,  the'  administratrix 
liad  not  exhibited  any  accounts  for  settlement. 

The  defendants,  in  answering  the  bill,  give  an  account 
of  all  the  effects  that  had  come  to  the  hands  of  the  ad- 
xninistratrix  and  an  account  of  the  disbursements.    As  a 
xeason  why  the  estate  has  not  been  settled,  the  defend- 
ants state  that  there  is  a  trust  fund  belonging  to  the 
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estate,  which  is  held  in  the  state  of  Pennsvlvania  br  the 
Girard  Life  Insurance  and  Annuity  and  Trust  Company 
of  Philadelphia,  which  they  allege,  through  the  inter- 
ference of  the  complainants,  has  not  come  to  the  hands 
of  the  administratrix.  They  submit  to  account  under  the 
direction  of  this  court. 

The  complainants  filed  a  replication.  One  witness  only 
was  examined.  The  object  of  taking  his  testimony  ms 
to  show  the  fact,  alleged  in  the  answer,  that  it  was  thronj^ 
the  interference  of  the  complainants  that  the  trust  fand 
mentioned  had  not  been  paid  over  to  the  administratrix 

The  only  question  before  the  court,  at  this  time,  is 
whether  the  defendants  must  be  decreed  to  account 

On  behalf  of  the  defendants,  it  is  insisted,  that  an  ac- 
count ought  not  to  be  decreed,  because  letters  of  admin- 
istration were  taken  out  before  the  surrogate,  and  the  0^ 
phans  Court  has  therefore  jurisdiction  of  the  cause. 

This  court  has  concurrent  jurisdiction  with  the  Orphan* 
Court  in  the  settlement  of  accounts  of  executors  and  ad- 
ministrators.   It  may  assume,  this  jurisdiction,  to  the  ei" 
elusion  of  the  Orphans  Court,  in  every  case  where  the  enA^ 
of  justice  may  seem  to  require  it.    If  any  progress 
been  made  in  the  Orphans  Court  in  the  settlement  of  th< 
accounts,  the  Court  of  Chancery  ought  not  to  interfere 
witli  that  tribunal,  unless  there  is  shown  some  good  caus^ 
for  its  doing  so.    This  was  the  view  taken  by  the  Chan — 
cellor  in  the  case  of  Salter  et  al.  v.  ^yillia7nsaHy  admmistra-^ 
tor  J  (1  'G.  C.  jR.  480),  and  I  think  a  correct  one. 

In  the  present  case,  the  administratrix  has  done  no  more 
than  to  take  out  letters  before  the  surrogate.  She  has  not 
even  filed  an  inventory  of  the  estate.  By  putting  in  an 
answer,  the  settlement  of  the  estate  has  progressed  much 
further  than  it  has  in  the  Orphans  Court.  We  have  the 
inventory,  the  appraisement,  and  an  account  of  the  dis- 
bursements. There  is  manifest  propriety,  under  these  cir- 
cumstances, in  this  court's  continuing  the  cause. 

This  being  the  case,  the  complainants,  as  a  matter  of^ 
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course,  are  entitled  to  an  account  Under  our  statute,  as 
tihe  next  of  kin  of  the  deceased,  they  are  entitled  to  one 
half  of  the  estate. 

On  the  argument,  the  question  was  veiy  fully  discussed, 
aa  to  who  is  entitled  to  the  trust  fund,  and  as  to  whether 
the  defendants  can  have  a  decree  for  distribution,  so  as  to 
draw  all  the  estate  out  of  the  hands  of  the  administratrix 
before  the  right  to  that  fund  is  determined.  But  these 
questions  cannot  properly  come  up  now.  The  only  ques- 
tion at  present  is,  must  the  administratrix  account  ?  And 
as  to  this  there  can  be  no  doubt.  The  question  of  distri- 
bution is  distinct  from  the  present,  and  comes  up  in  an- 
other stage  of  the  cause. 

There  must  be  a  reference  to  a  master,  with  the  usual 
decree  for  that  purpose. 
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William  IIalsted  vs.  John  Davison  et  al. 

At  law,  a  judgment  and  execution  constitutes  no  lien  upon  a  mere  eqoit 

interest 
A  court  of  ec|uity  may  aid  the  judgment  creditor  in  reaching  that  intereft, 

secure  to  him  a  preference,  to  which  by  diligence  be  has  entitled  bimsetC 
A  judgment  and  execution  creditor  cannot  subject  a  property,  in  whicb 

equitable  interest  had  been  secured  to  his  debtor  by  declaratioo  of  trust* 

the  payment  of  the  judgment  debt.    Where  there  has  been  no  fraud  intlp^^^ 

transaction,  no  property  of  the  debtor  covered  up  by  it,  no  creditor  iiyiire^' 

where  the  debtor  has  never  paid  auy  part  of  the  consideration  money,  <^ 

ever  had  any  legal  title  to  the  property  in  question. 
If  the  debtor  had  ever  paid  any  money  upon  the  property,  to  the  exteat 

such  payment,  the  court  might  subject  the  property  to  the  execation,  on 

ground  of  its  being  the  debtor*s  own  earnings. 
As  a  general  principle,  when  an  execution  creditor  has  acquired  an  eqaittbU--'' 

lien,  it  cannot  be  destroyed  or  impaired  by  the  voluntary  lot  of  the 

or  his  trustee. 
An  equitable  lien  may  be  lost  by  negligence  and  unreasonable  delay. 


W.  Hoisted  and  0.  S.  Hoisted,  for  complainant 
W.  L.  Dayton,  for  defendant 


J 
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HB  Chancbllor.    On  the  first  of  March,  1832,  John 
iflon  and  Garret  D.  Wall  entered  into  a  verbal  agree- 
it,  by  which  Gtarret  D.  Wall  agreed  to  let  Davison  into 
possession  of  the  Fithian  mill,  as  it  is  called,  in  the 
'  of  Trenton,  upon  the  following  terms :  Davison  was 
it  it  up  as  a  paper  mill,  and  pay  as  rent  the  sum  of 
ae  hundred  dollars  yearly.     Wall  agreed,  that  if  at 
'  time  Davison  would  pay,  or  secure  to  be  paid,  as  the 
chase  money,  the  sum  of  five  thousand  dollars,  then 
fc  he,  Wall,  would  convey  to  him  the  mill.     It  was 
3ed  that  whatever  machinery  was  put  in  the  mill 
lid  remain  there  as  security  for  the  rent.    Davison 
t  into  possession,  and  expended  some  three  or  four 
isand  dollars  in  putting  the  mill  in  operation. 
n  the  23d  of  February,  1841,  Wall,  at  the  request  of 
i«ou,  conveyed  the  mill  to  the  defendant,  Heniy  P. 
lling,  for  the  consideration  of  35000,  which  Welling 
ired  by  his  own  bonds  and  by  mortgages  on  the  pre- 
es.    On  the  23d  of  March,  1841,  Welling  executed  to 
?'ison  a  deed  of  trust,  by  which,  after  setting  out  the 
U'eyance  from  Wall,  the  manner  of  securing  the  pur- 
ise  money,  that  it  was  expressly  agreed  between  Wel- 
g  and  Davison,  at  the  time  of  the  purchase,  that  if  the 
id  Davison  should  well  and  truly  pay  and  satisfy  the 
mds  and  mortgages  given  by  Welling  as  the  considera- 
)n,  or  indemnify  and  save  harmless  the  said  Welling 
)m  all  loss  and  damage  by  reason  of  his  liability  upon 
e  same,  &c.,  he,  the  said  Welling,  would  hold  the  said 
emises  in  the  following  trust:  first,  that  the  said  Davi- 
a  should  enjoy  the  premises,  for  his  natural  life,  for  the 
Qsideration  of  one  dollar  annually,  that  in  case  of  the 
ath  of  the  said  Davison,  the  said  premises  should  be 
Id  at  public  sale,  and  the  proceeds  applied — ^first,  to  the 
yment  of  any  balance  of  principal  and  interest  which 
Lght  remain  due  upon  the  said  bonds  and  mortgages, 
d  any  costs,  &c.,  incurred  by  said  Welling  in  conse- 
Lence  of  his  liability ;  second,  to  pay  to  Lathrop  &  Irwin 
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all  sueli  debts  which  might,  at  the  time  of  the  death  of 
said  Davison,  be  due  from  him  to  them,  or  either  of  them ; 
third,  to  pay  all  debts  which  might  at  the  time  of  the 
death  of  said  Davison  be  due  to  any  person  or  persons  of 
the  city  of  Trenton ;  fourth,  the  surplus,  if  any,  to  be 
paid  over  to  the  widow  and  children  of  said  Davison. 
Therefore  it  was  declared,  that  the  said  Welling  did  ratify 
and  confirm  the  said  agreement,  and  did  hold  the  said 
property,  &c.,  in  trust,  &c. 

In  1846,  this  declaration  of  trust  was  destroyed  by  the 
mutual  consent  of  the  parties.    It  was  destroyed  in  con — 
sequence  of  Davison*s  hopeless  insolvency,  and  the  mani^ 
fest  impossibility  of  his  fulfiling  the  conditions  whicfci 
entitled  him  to  the  benefits  of  the  trust. 

The  complainant  is  a  judgment  and  execution  creditor 
of  Davison.  The  object  of  the  bill  is  to  subject  the  mill 
property  to  the  payment  of  the  judgment  debt. 

In  the  first  place,  it  is  alleged,  that  the  conveyance  to 
Welling  was  fraudulent,  and  was  made  to  him  for  the 
purpose  of  defrauding  Davison's  creditors.  If  this  is  fio, 
the  property  must  be  subjected  to  the  payment  of  the 
complainant's  jfidgment  and  execution.  The  court  may 
do  this  with  or  without  remunerating  Welling  for  his  ex- 
penditures, as  shall  be  deemed  equitable  under  the  cir- 
cumstances and  most  consonant  with  justice.  If  ^^^ 
evidence  is  such  as  to  establish  actual  and  direct  fratidf 
then  the  conveyance  should  be  declared  absolutely  b^'' 
and  void ;  but  where  it  is  only  constructively  fraudulent, 
it  will  stand  as  security,  so  far  as  to  reimburse  and  '^' 
demnify  the  grantee. 

I  do  not  think  the  evidence  will  justify  the  conclusioDi 
that  the  transaction  between  Welling  and  Davison  was  * 
fraud  as  to  Davison's  creditors.  Davison  was  an  old  roan? 
and,  as  appears  from  the  business  transactions  between 
him  and  the  complainant,  without  means  to  do  business* 
He  had  been  carr}'ing  on  the  same  business  in  another 
mill  through  the  aid  of  the  complainant,  the  result  of 
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rhich  was  an  indebtedness  to  the  complainant  of  up- 
wards of  three  thousand  dollars.    When  he  rented  this 
Qill  of  Wall,  under  an  agreement  that  he  was  to  have  a 
itle  when  he  paid  or  secured  $5000,  he  had  just  been  sold 
>ut  by  the  sheriff,  and  the  complainant  then  had  a  judg- 
aent  against  him  of  upwards  of  83000.    After  having 
)een  in  possession  of  the  mill  some  nine  years,  his  em- 
larrassment  had  greatly  increased.     The  whole  period 
leemed  to  be  a  continual  struggle  to  keep  the  wheels  of 
the  mill  in  motion.    The  complainant  had  recovered  an- 
other judgment,  of  upwards  of  $1100,  for  a  new  debt, 
contracted  by  Davison  in  his  efforts  to  carry  on  the  paper 
mill.     The  complainant  had  taken  out  six  executions 
against  his  debtor,  and  there  can  be  no  doubt  but  that 
^bat  Davison  stated  in  his  testimony  is  true,  that  he 
ardly  had  sufficient  to  buy  bread,  and  would  have  suf- 
ired  but  for  the  kindness  of  some  of  his  friends.    In  this 
>iidition  he  was  informed  by  Wall,  that  he.  Wall,  was 
cubarrassed,  and  must  have  the  propertj'  settled  for  in 
>*ie  way.    Davison  could  not  buy  the  property,  for  he 
^  not  the  means  to  buy  his  daily  bread.    He  was  thus 
impelled  to  abandon  the  purchase.    It  was  under  such 
"^cumstances  that  the  defendant,  Welling,  purchased  the 
t^operty ;  and  after  giving  his  own  personal  obligations 
^T  the  purchase  money,  executed  to  Davison  the  declara- 
X}n  of  trust.    Davison  then  made  another  struggle  for 
^.    He  could  not  make  enough  to  pay  the  rent  or  keep 
^e  mill  running.    He  says  he  did  not  make  enough  to 
^y  the  hands.    In  1846,  he  owed  Welling  upwards  of  six 
lindred  dollars  for  rent.    Welling  had,  in  the  mean  time, 
lade  large  advances  of  money  to  refit  the  mill  with  ma- 
hinery,  and  had  paid  debts  for  Davison  to  an  amount 
xoeeding  (2000.    At  this  time,  85000  was  as  much  as 
lie  mill  and  machinery  were  worth.   Thus  it  appears  that 
lie  creditors  had  lost  nothing,  but  that  Welling  had  ac- 
(uJly  embarrassed  himself  in  endeavoring  to  help  Davi- 
on,  and  put  lum  in  a  way  to  pay  his  debts.    In  the  midst 
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of  tliese  embarrassments,  another  judgment  was  about  to 
be  entered  up  against  the  old  man,  and  it  was  said  that 
the  declaration  of  trust  might  make  trouble.  Davison 
went  to  his  principal  creditor,  the  complainant,  and  con- 
sulted him  in  reference  to  the  declaration  of  trust,  and 
the  complainant  told  him  there  was  a  question  whether  a 
judgment  creditor  might  not  sell  his  interest  in  the  pro- 
perty. It  was  then  that  the  declaration  of  trust  was 
derttrovcd. 

I  cannot  see  any  fraud  in  this  transaction.     It  really 
seems  to  have  been  a  matter  of  charity,  upon  the  part  of 
Welling,  to  aftbrd  to  Davison  some  way  of  living.  2so  cre- 
ditor was  injured  by  it.  There  was  no  property  of  Davison 
covered  up  in  the  name  of  Welling.    Da\'ison  never  had 
any  title  in  the  property,  nor  did  he  ever  pay  one  cent 
towards  the  consideration  money.    If  Davison  had  origi- 
nally paid  any  part  of  the  purchase  money,  or  if,  after  the 
coiivoyance  to  AVelling  he  had  paid  it,  or  by  expenditures 
ha<l  enhanced  the  value  of  the  property,  there  might  be 
some  foundation  for  the  charge  of  fraud.    There  was  no- 
thing done  by  either  of  the  parties  tliat  looked  like  a  dis- 
position to  defraud  a  creditor.    The  complainant  was  the 
principal  creditor.   Nothing  was  concealed  from  him.  No 
creditor  was  defrauded,  or  could  be  defrauded,  by  Ui© 
transaction.    It  is  true  the  motive  for  giving  up  the  deck/-' 
ration  of  trust  was  the  anticipated  difficulty  from  judg-*' 
ment  creditors.    But  if  such  difficulty  was  apprehended^ 
was  it  not  right  and  reasonable  that  Welling  should  bere-^ 
lievcd  from  further  trouble  ?    Davison  was  a  mere  volun-^ 
teer,  and  it  was  a  matter  of  duty,  as  well  as  of  right,  that^ 
he  should  not  unnecessarily  involve  an  innocent  person 
who  had  befriended  him. 

But  the  complainant  asks  relief  upon  another  ground, 
lie  says  Da^'ison  had  an  interest  in  this  property ;  it  was  - 
held  in  trust  for  him,  and  that  that  interest  the  complaiii-^ 
ant  is  entitled  to  have  applied  to  satisfy  his  executioiL 

DaviaoD  never  had  the  legal  title  to  this  proper^.   At£ 
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law,  a  judgment  and  execution  constitutes  no  lien  upon  a 
mere  equitable  interest  A  court  of  equity  may  aid  the 
judgment  creditor  in  reaching  that  interest,  and  secure  to 
him  a  preference  to  which  by  his  diligence  he  has  entitled 
himself. 

On  the  16th  of  May,  1829,  the  complainant  recovered 
judgment  against  Davison.    In  May,  1834,  he  caused  an 
execution  to  be  levied  upon  all  the  defendant's  interest  in 
the  mill.     What  interest  did  the  defendant  then  have  ? 
He  was  then  the  tenant  of  Wall,  who  had  agreed  with 
him,  that  if  he  would  pay  him  JoOOO  he  should  have  a 
legal  title  to  the  property.    I  said  the  agreement  was  a 
verbal  one,  but  the  evidence  leaves  it  uncertain.    But  ad- 
mit it  was  in  writing,  and  was  an  agreement  the  specific 
performance  of  which  the  defendant  could  enforce.    Ad- 
mit that  the  plaintiff  in  the  judgment  could  have  come 
into  a  court  of  equity  and  have  taken  the  place  of  the  de- 
fendant, and  have  acquired  his  interest  by  enforcing  the 
8pe<3ific  performance  of  the  agreement  for  I  am  not  dis- 
posed at  this  day,  when  the  legislature  is  aiding  by  law, 
in  every  way,  execution  creditors  to  reach  the  property  of 
their  debtors,  to  shorten  the  arm  of  this  court  in  favor  of 
%  creditor  asking  its  assistance.    Then,  what  equity  had 
the  execution  creditor  ?    He  certainly  had  no  more  than 
the  debtor  himself.    The  debtor  had  not  paid  a  dollar ;  he 
liad  not  paid  up  his  rent  even  ;  so  that  he  was  not  in  fact 
in   a  position  to  demand  a  specific  performance.    Were 
"Wall's  hands  tied  up  by  the  execution  ?    Was  he  to  see 
this  property  crumble  to  ruin  before  his  eyes,  and  because 
lie  had  agreed  to  convey  the  property  upon  certain  condi- 
tions, which  had  never  been  performed,  wait  the  pleasure 
of  the  execution  creditor  to  assume  the  position  of  the 
alleged  vendee  ?    The  complainant  slept  over  his  rights 
lor  nine  years,  and  then  Wall  conveyed  the  property  to 
"Welling.  He  then  delayed  six  years  longer  before  he  filed 
luB  bilL    A  court  of  equity  will  exercise  a  sound  legal 
^Uflcretion  in  decreeing  a  specific  performance.    To  deter- 
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mine  that  this  execution  is  entitled  to  the  interest  \vhicli 
Davison  had  in  the  property,  I  must  declare  that  Wall 
had  no  right  to  make  the  sale  to  Welling,  and  that  the 
complainant's  delay  of  fifteen  years  was  reasonable.  Thw 
would  not  only  be  aiding  the  creditor,  but  be  making  the 
interest  of  all  others  subsennent  to  his,  no  matter  at  what 
sacrifice.  Wall  had  a  perfect  right  to  make  the  convey- 
ance, and  by  it  the  complainant  lost  all  equitable  lien,  if 
he  had  any,  in  the  property  by  his  negligence  and  delay. 

But  the  complainant  obtained  another  judgment  in 
1836,  and  caused  an  execution  to  be  issued  upon  it  in 
1842,  and  an  alias  execution  in  1846.  The  first  execution 
was  issued  while  the  declaration  of  trust  was  in  existence; 
the  second  execution  was  issued  after  the  declaration  was 
destroyed.  The  complainant  insists  that  the  destruction 
of  the  declaration  did  not  impair  his  rights,  which  had  be- 
come vested.  As  a  general  principle,  where  an  execntion 
creditor  has  acquired  an  equitable  lien,  it  cannot  be  de- 
stroyed or  impaired  by  the  voluntary  act  of  the  debtor  or 
of  his  trustee. 

AVlien  Welling  took  the  deed  in  1832,  he  paid  the  con- 
sideration money.    He  executed  a  declaration  of  trust  to 
the  effect,  that  if  Davison  would  repay  him  the  purchase 
money  with  interest,  and  indemnify  him  for  all  costs, 
charges,  and  expenses,  then  that  Davison  might  hold  th^ 
property  during  his  life  at  an  annual  rent  of  one  dollar  ^ 
that  at  Davison's  death  Welling  would  sell  the  property^ 
and  pay  certain  specified  debts,  and  the  surplus  he  would 
hold  for  the  benefit  of  Davison's  wife  and  children.    The 
complainant  knew  of  this  trust.    Davison  remained  in 
possession  for  six  or  seven  years.  He  was  not  only  unable 
to  reimburse  Welling,  but  allowed  upwards  of  one  thou- 
sand dollars  interest  money  to  accumulate.  He  contracted 
debts  to  an  amount  of  upwards  of  two  thousand  dollarSy 
ivhich  Welling  was  obliged  to  pay.  Welling,  for  his  own 
safety  and  security  and  for  the  preservation  of  the  pro- 
perty,  was  compelled  to  make  expenditures  of  opwiirdi 
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of  six  thousand  dollars  upon  it.  The  creditor  stood  by 
from  1842  to  1846.  He  sees  Davison  abandon  all  hope  of 
retaining  any  interest  in  the  property.  He  waits  until 
August,  1847,  and  then  files  this  bill.  I  repeat  again,  the 
aspect  of  this  case  would  be  changed  if  any  of  Davison's 
money  was  in  the  property.  But  he  was  a  mere  volunteer, 
and  had  not  advanced  a  dollar  in  the  creation  or  preser- 
vation of  the  trust. 

But  again,  the  trust  not  being  void  and  fraudulent  as 
to  creditors,  the  complainant  can  only  claim  the  interest 
of  the  debtor  in  the  trust.  What  is  that  interest  ?  It  is 
nothing  more  than  the  privilege,  after  the  trustee  is  re- 
imbursed, of  holding  the  property  during  life  at  an  annual 
rent  of  one  dollar.  But  this  the  complainant  is  unwilling 
to  take.  He  claims  the  whole  property  after  the  trustee's 
claims  upon  it  are  satisfied.  As  the  trustee  had  a  right  to 
create  tlie  trust,  the  trust  property  being  the  creature  of 
hia  own  ftinds,  the  creditor,  if  he  can  take  at  all,  must 
iake  in  conformity  to,  and  not  in  violation  of  the  trust. 

I  do  not  mean  to  countenance  the  idea,  that  a  man  who 
B  embarrassed  in  his  circumstances  may  enter  into  busi- 
less,  and  purchase  property,  and  make  arrangements  for 
tB  future  security  by  covering  it  up  in  the  nature  of  a 
rust.  That  raises  another  question,  one  we  have  already 
onsidered,  a  question  of  fraud.  If  the  debtor  had  ever 
laid  any  money  upon  this  property,  to  the  extent  of  such 
layment  the  court  might  subject  the  property  to  the  ex- 
cation,  on  the  ground  of  its  being  the  debtor's  own  earn- 
Qgs,  to  which  his  creditors  are  entitled. 

There  is  no  evidence  in  the  case  to  justify  the  belief 
hat  this  property  would  bring  enough  to  reimburse  Wel- 
ing  for  his  outlays.  To  subject  him  to  an  account  under 
inch  circumstances,  in  the  efibrt  to  reach  any  equitable 
nterest  Davison  might  have,  would  be  oppressive,  and  I 
San  see  nothing  in  the  case  to  warrant  it 

Ab  to  the  personal  property,  in  regard  to  which  the  com- 
pbdnant  aaks  the  mterference  of  the  courti  if  it  belongs 
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to  the  complainant  as  owner,  as  he  has  endeavored  to  show, 
no  aid  of  this  court  is  required ;  the  complainant  has  his 
remedy  at  law. 

In  any  view  I  have  been  able  to  take  of  the  case,  I  do 
not  see  that  the  complainant  is  entitled  to  reliefl  This 
bill  must  be  dismissed  with  costs. 


Samuel  Jones  vs.  John  Naughright  and  others. 

A  debtor  has  a  perfect  right  to  prefer  a  creditor,  and  he  may  make  that  p^efe^ 
ence  by  a  mortgage,  as  well  as  by  any  other  mode  of  lecarity.  The  mort- 
gage will  be  a  valid  eDCumbraoce  on  the  premitefl. 

Money  for  which  a  judgment  is  confessed  may  be  honestly  dne,  and  yet  the 
judgment  not  bona  fidt.  If  it  was  confessed  not  for  the  pmrpose  of  Mcoriig 
the  debt,  but  as  a  fraudulent  cover  to  the  property,  and  to  protect  it  frov 
another  creditor,  it  should  bo  set  aside  as  fraudulent  But  to  establiih  tlM 
fraud  in  such  a  case,  the  proof  of  it  should  be  clear  and  satis&ctory. 

It  would  require  very  strong  and  convincing  circumstances  unexplained  to  joi' 
tify  the  inference  that  a  judgment  was  fraudulent,  when  it  was  proTcdi 
l>eyoiid  doubt,  that  the  debt  was  justly  and  honestly  due. 


The  bill  was  filed  on  the  6th  of  May,  1851.  John  Ifaugb^' 
right  answered  the  bill.    The  other  defendants  did  n^^ 
answer.  Depositions  were  taken  on  both  sides.    The  ca^* 
made  by  the  bill  is  this  : 

On  tlie  3d  of  March,  1848,  John  Frone  and  wife  execute  ^ 
a  mortgage  upon  certain  lands  in  the  county  of  Moni^ 
the  subject  of  this  suit,  to  secure  the  sum  of  3400.  0  ^ 
the  4th  of  March,  1848,  John  Frone  confessed  a  jud^ 
ment  in  the  Circuit  Court  of  the  county  of  Morris  for  th  - 
sum  of  $573.52,  to  Eve  Frone,  his  motier.  Tlie  said  lan^* 
was  sold  by  the  sheriff,  and  was  purchased  by  Eve  Fron^ 
for  the  sum  of  8300  over  and  above  encumbrances.  Ii^ 
May,  1848,  the  complainant  recovered  a  judgment  agains-^ 
the  said  Frone  for  $359.50  and  928.30  costs  of  suit,  anc^ 
under  his  judgment,  caused  the  sheriff  to  sell  the  sam^ 
premises,  and  became  the  purchaser  thereof.    On  the  %C^ 
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'  December,  1848,  Eve  Frone  conveyed  the  premises  to 
.6  defendant,  John  Naughright,  in  consideration  of  the 
im  of  9100,  subject  to  the  mortgage  given  by  Frone  to 
>hn  Naughright  for  the  sum  of  (400,  and  also  subject  to 
mortgage  given  by  Frone  to  John  Sharp,  to  secure  a 
5bt  of  $600.  The  bill  admits  the  validity  of  the  Sharp 
ortgage,  but  alleges  that  the  mortgage  by  Frone  to 
aaghright  is  fraudulent,  and  was  made  to  defeat  the  com- 
ainant,  as  a  creditor  of  Naughright.  It  also  {charges, 
jit  the  judgment  confessed  by  John  Frone  to  Eve  Frone 
as  fraudulent  and  void  as  against  creditors,  and  was  con- 
ived  between  said  John  Frone,  Eve  Frone,  and  John 
anghright,  and  to  prevent  the  complainant  from  coUect- 
ig  his  said  debt  of  the  said  John  Frone ;  and  it  charges, 
at  the  sale  by  Eve  Frone  to  John  Naughright  was  a  pre- 
nded  sale,  made  at  the  procurement  of  John  Frone,  and 
ithoat  any  consideration.  The  bill  prays  that  all  these 
(uveyances  may  be  set  aside,  as  fraudulent  as  against 
ukj  except  the  Sharp  mortgage,  which  he  oflfers  to  pay, 
id  that  the  defendants  be  decreed  to  deliver  up  to  the 
lurt  the  possession  of  the  premises. 

T.  Ijittley  for  complainant. 

jH.  a.  Ford  and  J.  W.  Miller j  for  defendant 

The  Chancellor.  The  complainant,  under  a  judgment 
id  execution  in  his  favor  against  John  Frone,  purchased 
K>at  forty  acres  of  land  in  the  county  of  Morris,  and 
e  same  was  conveyed  to  him  by  the  sheriff  of  the 
»anty.  The  defendant,  John  Naughright,  holds  a  mort- 
ige  on  the  same  property  to  secure  the  principal  sum  of 
K  hundred  dollars  and  interest,  which  was  given  by  John 
rone  to  John  Sharp,  and  which  was  afterwards  assigned 
>  John  Naoghright  John  Naughright  holds,  also,  another 
ortgage  on  the  same  premises,  executed  to  him  by  John 
cone  to  secnre  the  principal  sum  of  9^00  and  interest. 
ihnFxone  confessed  a  judgment  subsequent  to  these  mort- 
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gages,  to  bis  mother,  Eve  Frone,  for  the  sum  of  ^573.52 
of  damages,  and  $20.02  costs  of  suit.  Under  this  jad^ 
meiit,  the  same  property  was  sold  by  the  sherifli^  and  w» 
purchased  by  Eve  Frone  for  the  sum  of  9300,  and  she 
took  the  sheriff's  deed.  Veiy  shortly  after,  Eve  Front 
conveyed  the  property  to  the  defendant,  Naughright  for 
the  consideration  of  one  hundred  dollars.  The  complain- 
ant's deed  and  judgment,  under  which  he  holds,  are  sub- 
sequent in  point  of  time  to  both  mortgages,  and  also  to 
tlie  judirmcnt  confessed  to  Eve  Frone  and  to  the  deed 
un<ler  whicli  Naughright  holds.  Tlie  bill  alleges  that  the 
mortgage  l)y  Frone  to  Xaughright,  and  the  confessed 
judgment,  and  the  deed  from  Eve  Frone,  are  Iraudnlent, 
and  were  contrived  bv  John  Frone,  Eve  Frone,  and  John 
Xaughright  to  <lefraud  the  complainant,  as  a  creditor  of 
John  Frone,  and  to  protect  and  cover  up  the  property. 

The  answer  of  John  Naughright  is  a  full  denial  of  the 
charges  of  fraud  made  in  the  bill.  The  burthen  of  proof 
is,  therefore,  upon  the  complainant,  and  the  only  question 
is,  whether  the  fraud  is  made  out  by  the  evidence  ? 

And  tir^t,  sis  to  the  alleged  fraudulent  mortgage.  The 
.allegation  of  the  bill  is,  that  at  the  time  the  mortgage  ww 
executed,  John  Frone  was  not  indebted  to  the  defendant, 
hut  that  the  defendant  was  at  that  time  security  for  John 
Frone  for  ^250,  and  that  the  mortgage  was  made  to  in- 
demnify the  defendant  against  any  loss  or  damage  he 
might  sustain  as  such  security,  and  tliat  no  damage  or  loss 
has  been  sustained  by  the  defendant. 

The  defendant  satisfactorily  proves,  that  prior  to  the 
execution  of  the  mortgage,  he  was  securit}'  for  debts  of 
Frone  to  the  amount  of  the  consideration  of  the  moit* 
gage,  and  that  he  paid  those  debts,  and  that  the  debt^ 
were  bona  fide  debts,  and  which,  as  security,  the  defendant 
was  bound  to  pay.    There  is  no  evidence  offered  by  th» 
complainant  to  sustain  his  bill  in  this  particular.  He  doe^ 
prove,  that  at  the  time  the  mortgage  was  executed,  th^ 
^        defendant  knew  of  the  existence  of  the  compUinanf  ^ 
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lebt  against  Frone.  This  fact  in  no  wise  impeaches  the 
lefendant's  mortgage.  He  had  a  perfect  right  to  secure 
limself  in  this  way,  although  he  knew  at  the  time  that 
complainant  was  prosecuting  his  claim  at  law,  and  that 
effect  of  it  would  be  to  defeat  the  complainant  in 
."^alizing  his  debt.  A  debtor  has  a  perfect  right  to  pre- 
^er  a  creditor,  and  he  may  make  that  preference  by  a 
mortgage,  as  well  as  by  any  other  mode  of  security.  The 
mortgage  is  valid  subsisting  encumbrance  upon  tlie  pre- 
tnlBes. 

As  to  the  judgment.  The  bill  charges,  that  at  the  time 
the  judgment  was  confessed.  Eve  Frone  was  a  very  aged 
uid  infirm  woman,  and  was  living  in  the  family  of  her 
Mm  John,  and  was  dependant  upon  her  children  for  her 
iopport  and  maintenance ;  that  at  the  time  the  judgment 
WBB  confessed,  her  son  did  not  owe  her  the  money,  but 
that  the  judgment  was  concocted,  by  John  Frone,  John 
ETaughright,  and  herself,  for  the  purpose  of  fraudulently 
covering  up  the  property  of  John  Frone ;  that  the  judg- 
ment was  not  confessed  at  the  request  of  the  said  Eve 
Frone,  but  by  the  solicitation  of  her  son  and  John  Naugh- 
right. As  further  evidence  of  the  fraud,  it  is  alleged  that 
the  property,  both  real  and  personal,  was  struck  off  to  her 
upon  the  bids  of  other  persons,  but  not  at  her  request ; 
that  after  the  sale,  John  Frone  remained  in  possession, 
md  that  she  purchased  the  real  estate  for  the  sum  of  three 
inndred  dollars  over  and  above  the  encumbrances,  and 
mmediately  afterwards  sold  it  for  the  sum  of  one  hun- 
Ired  dollars. 

I  think  it  is  veiy  clearly  proved  that  the  sum  for  which 
he  judgment  was  confessed  was  a  debt  justly  and  honestly 
liie  and  owing  from  John  Frone  to  his  mother,  and  that 
lie  circumstances  upon  which  the  complainant  relies  to 
make  out  that  the  judgment  was  not  bona  fide  are  so  ex- 
[dained  as  not  to  warrant  that  conclusion. 

It  is  proved  by  a  witness  examined  by  the  complainant, 
that  Eve  Frone  sold  an  interest  in  some  land  which  she 
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held  in  the  state  of  New  York  for  91800 ;  that  the  wit- 
ness, as  her  attorney,  collected  for  her  of  this  money  be- 
tween eight  and  nine  hundred  dollars ;  that  John  Frone 
was  largely  in  debt,  and  that  the  witness,  at  the  request 
of  Eve  Frone,  paid  out  all  this  money  to  liquidate  ^eee 
debts,  except  about  one  hundred  dollars ;  that  the  judg- 
ment was  confessed  to  secure  this  money,  and  that  the 
witness  made  up  the  account  for  the  attorney,  to  enable 
him  to  prepare  the  necessary  papers  for  the  judgment 

It  was  argued,  by  the  complainant's  counsel,  that  the 
money  thus  paid  out  by  her  attorney  was  intended  by 
Eve  Frone  as  a  gift  to  her  son,  and  was  made  to  assume 
the  character  of  a  debt,  contrary  to  the  original  intention 
of  the  parties,  merely  to  defraud  the  complainant  But 
there  is  no  evidence  to  warrant  this  conclusion.  The  mo- 
ney had  been  advanced  but  a  short  time  previous,  and  the 
pecuniary  circumstances  of  Eve  Frone  were  not  such  u 
to  justify  such  generosity.  The  complainant,  by  virtue  (rf 
the  judgment  and  execution  he  subsequently  recovered 
against  John  Frone,  sold  the  personal  property,  which 
Eve  Frone  purchased  under  her  judgment  and  execution. 
She  realized  nothing  from  the  real  estate,  in  consequence 
of  the  encumbrances  upon  it,  and  she  died  in  the  poo^ 
house  of  the  countv. 

As  to  the  judgment  not  being  confessed  at  her  request, 
it  is  proved,  by  the  attorney,  that  she  was  present,  and 
advised  with  him  in  reference  to  it,  and  that,  at  her  re- 
quest, he  bid  for  the  real  estate,  and  had  it  struck  off  in 
her  name.  It  is  true  John  Frone  remained  in  possession 
after  the  sale ;  but  this  is  sufficiently  explained  by  the 
fact,  that  his  mother  was  living  with  him.  It  was  perfectly 
consistent  with  the  bona  fides  of  the  transaction,  the  mother 
and  son  living  together,  that  the  son  should  continue  in 
the  control  and  management  of  the  property.  The  subse- 
quent sale  of  the  property  for  $100,  after  purchasing  it  ^^ 
$800,  is  explained  from  the  circumstances  of  there  bcin^ 
heavy  encumbrances  upon  the  property,  the  interest  of 
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which  Mrs.  Frone  was  unable  to  keep  down.  A  foreclo- 
gore  was  inevitable,  and  she  therefore  made  the  best  bar- 
gain in  her  power  with  the  mortgagee. 

It  is  true,  as  was  insisted,  that  the  money  for  which  the 
judgment  was  confessed  might  have  been  honestly  due, 
and  yet  the  judgment  not  bonajide;  and  that  if  it  was  con- 
fessed not  for  the  purpose  of  securing  the  debt,  but  as  a 
fraudulent  cover  to  the  property,  and  to  protect  it  from 
another  creditor,  it  should  be  set  aside  as  fraudulent  But 
to  establish  the  fraud  in  such  a  case,  the  proof  of  it  should 
be  clear  and  satisfactory.  The  fraud  must  be  proved.  It 
would  require  very  strong  and  convincing  circumstances, 
unexplained,  to  justify  the  court  to  infer  a  judgment 
fraudulent,  where  it  was  proved,  beyond  a  doubt,  that  the 
debt  was  justly  and  honestly  due.  Such  was  not  only  the 
&ct  with  this  debt,  but  it  was  a  meritorious  debt,  and 
John  Frone  would  have  been  perfectly  justifiable  in  secur- 
ing it,  even  without  the  solicitation  of  his  mother.  The 
case  made  out  by  the  evidence  is  nothing  more  than  the 
ordinaiy  one  of  a  debtor  preferring  one  creditor  to  another. 

There  was  considerable  evidence  offered  to  show  that 
the  consideration  paid  by  John  Naughright  to  Eve  Frone 
for  the  real  estate  was  inadequate.  This  evidence  was 
proper,  as  bearing  upon  the  allegation,  that  the  judgment 
was  used  as  a  means  only  to  protect  the  property,  and 
get  it  beyond  the  reach  of  the  complainant's  judgment. 
But  the  testimony  is  very  conflicting  as  to  the  value  of 
the  property,  some  witnesses  testifying  that  the  property 
was  worth  less,  and  others  more,  than  the  defendant  gave 
for  it  The  difference,  as  to  the  value  set  upon  the  pro- 
perty, shows  that  no  inference  of  fraud  ought  to  be  drawn 
from  inadequacy  of  the  consideration. 
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John  Ward  and  others  vs.  Alesandeb  O.  PELorBET  and 

others. 

CONSTRUCTIOlf  OP  WILL* 

"  I  give  and  bequeath  anto  my  beloved  wife,  Saian  Ward,  all  my  propei^, 
"  both  real  aud  personal,  to  be  disposed  of  in  such  manner  as  she  may  tfaiok 
'*  proper  for  the  benefit  of  the  family ;  it  is  my  wish  that  my  yoangest  dngb* 
**  ters,  Mary  and  Caroline,  shall  hare  an  edacation  eqnal  to  my  danglitar 
Fhebe.  and  my  two  sons,  Sydenham  and  John,  to  be  educated  and  fiiDj 
prepared  to  enter  college,  or  the  study  of  a  profession ;  but  provided  eitber 
'*  of  them  ghould  not  choose  to  have  such  an  education,  the  one  who  doai 
'*  not,  to  be  made  equal  in  property  to  the  expense  of  educating  the  ocber, 
*'  in  which  case  the  mother  is  to  be  judge,  or  in  case  of  her  decease  mj  a* 
ecutors,  whom  I  shall  appoint.  After  the  children  arrive  at  age,  I  leavs  il 
discretionary  with  Susan,  my  loving  wife,  what  donation  to  make  Umb 
out  of  the  property,  and  in  case  of  her  decease  or  marriage  to  be  left  with 
"  the  executors,  whom  I  shall  hereafter  name,  but  in  every  respect  I  wiA 
'*  tliem  made  as  near  equal  as  can  be.*' 
Testator  appointed  his  wife,  his  brother,  and  brother  in  law  executors.  Thi 

wife  alone  proved  the  will,  the  others  renounced. 
Held,  that  Susan  Ward  took  the  property  in  trust  for  herself  and  children  ^^ 
she  lived  and  remained  his  widow;  that  the  property  was  to  be  oied  f* 
their  mutual  benefit,  '*  in  such  manner  as  she  might  think  proper,"  essep^ 
in  the  particular  specified  by  the  testator,  and  so  that  in  every  respect  die 
children  should  have  an  equal  share  of  bis  property. 
That  Susan  Ward  had  no  right  to  dispose  of  the  property  in  question  by  w9t 
that  it  belonged  to  the  children  by  the  will  of  their  fethar,  and  is  to  be  ^ 
vided  among  them  equally. 

W.  Pennington,  for  complainants. 
Amzi  Dodd,  for  defendants. 

The  Chancellor.  The  determination  of  this  case  d^ 
pends  upon  the  construction  of  the  will  of  Enos  War^ 
deceased.  The  will  is  brief,  and  as  every  clause  of  it  h^ 
a  bearing  upon  the  question  involved,  I  give  it  at  length 

"  First,  it  is  my  will  and  I  do  order  that  all  my  ju^ 
debts  and  funeral  expenses  be  duly  paid  and  satisfied 
soon  as  conveniently  can  be  after  my  decease.    2d,  I 
and  bequeath  unto  my  beloved  wife  Susan  Waxd  all 
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property  both  real  and  personal  to  be  disposed  of  in  such 
manner  as  she  may  think  proper  for  the  benefit  of  the 
fiunily — ^it  is  my  wish  that  my  youngest  daughters  Mary 
and  Caroline  shall  have  an  education  equal  to  my  daugh- 
ter Phebe,  and  my  two  sons  Sydenham  and  John  to  be 
educated,  and  fully  prepared  to  enter  college  or  the  study 
of  a  profession,  but  provided  either  of  them  should  not 
choose  to  have  such  an  education  the  one  who  does  not, 
to  be  made  equal  in  property  to  the  expense  of  educating 
the  other,  in  which  case  the  mother  is  to  be  judge,  or  in 
case  of  her  decease  my  executors  whom  I  shall  appoint. 
After  the  children  arrive  at  age  I  leave  it  discretionary 
with  Susan  my  loving  wife  what  donation  to  make  them 
out  of  the  property,  and  in  case  of  her  decease  or  mar- 
riage to  be  left  witii  the  executors  whom  I  shall  hereafter 
name,  but  in  every  respect  I  wish  them  made  as  near 
equal  as  can  be.  Lastly,  I  hereby  appoint  my  loving  wife 
Susan  Ward,  my  brother  Joseph  P.  Ward,  and  my  brother 
in  law  John  Sydenham  executors,  &c.,  and  guardians  to 
my  children  during  their  minority." 

The  testator  left  considerable  real  and  personal  estate, 
which  went  into  the  possession  of  Susan  Ward.  She 
alone  proved  the  will,  the  other  persons  named  as  execu- 
tors having  renounced.  The  testator  died  on  the  twenty- 
fourth  day  of  January,  eighteen  hundred  and  twenty- 
eight.  On  the  fourth  of  August,  eighteen  hundred  and 
fifty-two,  Susan  Ward  died.  She  left  a  will,  by  which  she 
disposes  of  the  estate  which  came  to  her  by  the  will  of 
her  husband  as  follows :  "  The  estate  of  my  husband 
Enos  Ward  which  he  left  me  in  charge,  and  all  my  pro- 
perty, both  personal  and  real,  except  that  herein  previ- 
ously disposed  of  to  be  divided  among  my  five  remaining 
children,  viz.  Phebe  Peloubet  wife  of  A.  0.  Peloubet,  Sy- 
denham T.  Ward,  Mary  E.  Qrummon  wife  of  Robert  M. 
Grammon,  John  Ward  and  Bhoda  Ward  excluding  my 
daughter  Hannah  Peloubet  now  deceased,  and  the  heirs 

Of  her  body.'' 

2  c* 
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Thus  it  will  be  seen  that,  by  the  will  of  Sasan  Ward, 
one  of  the  children  was  excluded  from  any  portion  of  the 
estate  of  Enos  Ward,  deceased,  remaining  in  the  bands 
of  Susan  Ward.  The  question  is,  what  estate  did  STuan 
Ward  take  under  the  will  of  her  husband,  and  what  in- 
terest, if  any,  had  the  children  in  that  estate  ? 

On  behalf  of  the  complainant,  it  is  contended,  that 
Susan  Ward  took  an  absolute  estate,  and  had  a  right  to 
dispose  of  the  property  without  any  regard  to  the  wishes 
of  her  husband,  as  expressed  in  his  will. 

In  the  case  of  JRaikes  v.  Ward  (1  Hare  445),  the  lan- 
guage of  the  will  was :  "  I  give  to  my  dear  wife  Marianne 
all  my  moneys,  security  for  money,  goods,  chattels,  and 
personal  estate  whatsoever,  to  the  intent  that  she  may 
dispose  of  the  same  for  the  benefit  of  herself  and  oor 
children,  in  such  manner  as  she  may  deem  most  advan- 
tageous." The  Vice  Chancellor  decided,  that  the  wife  did 
not  take  an  absolute  estate.  He  reviews  a  large  number 
of  authorities  bearing  upon  the  question.  The  cases  mxj 
also  be  found  cited  in  1  Jarman  332.  I  have  no  difficulty 
in  determining  the  estate  which  Susan  Ward  took  under 
the  will  of  her  husband,  and  the  authorities  are  such  a« 
to  cause  no  embarrassment  in  giving  a  construction  tD 
the  will. 

The  testator  gives  his  estate,  real  and  personal,  to  his 
wife.  But  he  does  not  stop  here.  He  expresses  the  pD^ 
pose  for  which  he  gives  it  to  her,  "  to  dispose  of  in  suA 
manner  as  she  may  think  proper  for  the  benefit  of  the 
family."  The  language,  "in  such  manner,"  if  not  ex- 
plained, might  give  her  an  unlimited  control  over  the 
property.  But  the  testator  immediately  proceeds  to 
qualify  this  language,  and  to  limit  its  natural  import.  In 
doing  so,  he  makes  use  of  the  expression  "  i<  is  my  wisk!* 
Taken  in  connection  with  what  follows,  this  language  is 
to  be  construed  the  same  as  if  he  had  said,  it  is  my  ufSL 
He  directs  how  the  property  shall  be  expended  in  tibti 
education  of  his  children,  and  his  intention  is  maniftflt 
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liat  they  should  be  equally  benefited  in  his  property. 
for,  after  directing  how  two  of  his  sons  should  be  edu- 
cated, he  declares,  ^^  that  in  case  either  of  them  should 
lot  choose  to  have  such  education,  the  one  who  does  not, 
x>  be  made  equal  in  property  to  the  expense  of  educating 
lie  other,  the  mother  to  be  the  judge,  or  in  case  of  her 
lecease,  my  executors."    When  the  testator,  therefore,  . 

1868  the  language  ^^  to  dispose  of  in  such  manner,"  he 
neans  to  leave  the  disposal  of  the  property  discretionary 
irith  the  wife,  except  in  particulars  in  which  he  has  made 
I  disposition  of  it. 

Again.  The  testator  disposes  of  the  property  at  the 
[eath  or  marriage  of  his  wife :  "  After  the  children  arrive 
t  age  I  leave  it  discretionary  with  Susan  my  wife  what 
ionations  to  make  them  out  of  my  property."  This, 
tanding  alone,  would  look  like  a  discretion  to  the  wife 
o  make  such  donations  to  the  children  as  she  pleased, 
>iid  dispose  of  the  residue  at  her  pleasure.  But  then  fol- 
ows  immediately  a  clause  giving,  in  case  of  the  death  or 
narriage  of  the  wife,  this  same  discretion  to  the  execu- 
ors.  Then  the  testator  concludes  his  wish,  or  will,  re- 
Fpecting  the  property  in  the  emphatic  language,  "  but  in 
rvery  respect  I  wish  them  (my  children)  made  as  near 
Mjnal  as  can  be." 

It  appears  to  me  plain  that  it  was  the  intention  of  the 
estator  to  give  the  property  to  his  wife,  in  trust  for  her- 
lelf  and  children,  while  she  lived  and  remained  his  wi- 
low ;  that  the  property  was  to  be  used  for  their  mutual 
lenefit,  "in  such  manner  as  she  might  think  proper," 
accept  in  the  particulars  specified  by  the  testator,  and  so 
:hat  in  every  respect  the  children  should  have  an  equal 
ihare  of  his  property. 

I  am  of  opinion,  therefore,  that  Susan  Ward  had  no 
light  to  dispose  of  the  property  in  question  by  will ;  that 
it  belongs  to  the  children,  by  the  will  of  their  father,  and 
it  to  be  divided  among  them  equally. 
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Eliza  B.  Wallace  vs.  John  W.  Bbown,  Burviving  execu- 
tor, and  others. 

A.  employs  B.,  at  his  agent,  to  purchase  a  boase  for  him.  B.  makes  tbefv- 
chase,  takes  the  deed  Id  bis  own  name,  and  pays  his  own  money  for  it  A. 
cannot  compel  B.  to  convey. 

It  is  within  the  statute  of  frauds,  which  requires  the  contract  to  be  in  writiig. ' 

In  order  to  take  the  case  out  of  the  statute,  on  the  groand  of  part  perforoMM, 
two  things  are  requisite,  the  terms  of  the  contract  must  be  establiibcd  hj 
proofs  to  be  clear,  definite,  aud  unequivocal,  and  the  acts  relied  on  ai  pirt 
performance  must  be  exclusively  referable  to  the  contract. 

The  disposition  of  courts  at  the  present  day  is  to  limit,  rather  than  extend  a* 
captions  to  the  statute. 


£.  Giamiiere  and  3L  BeasUy^  for  complainant 
Jno.  C.  Ten  Eyck^  for  defendant. 

The  Chancellor.  Abraham  Brown  purchased  the  pro- 
perty in  question  of  Thomas  McClintock  for  98500.  He 
took  the  deed  in  his  own  name,  and  paid  his  own  money 
for  it.  The  complainant  alleges  that  he  purchased  ^ 
property  for  her.  She  proves,  that  at  the  time  he  negotiated 
the  purchase,  he  told  Mr.  McClintock  he  was  purchasing 
for  the  complainant,  and  that  after  he  received  the  deed, 
he  said  the  property  belonged  to  the  complainant  K 
from  these  facts  it  is  a  fair  inference  that  Abraham  Brown 
made  a  parol  agreement  with  the  complainant  to  purchaa* 
the  property  for  her,  yet  a  bill  for  specific  performance 
could  not  be  maintained  upon  such  an  agreement  It  is 
witliin  the  statute  of  frauds,  which  requires  the  continct 
to  be  in  writing.  A.  employs  B.,  as  his  agent,  to  purcbtfe 
a  house  for  him ;  B.  makes  the  purchase,  takes  the  deed 
in  his  own  name,  and  pays  his  own  money  for  it  A,  can- 
not compel  B.  to  convey.    2  Story,  §  1200,  note  1, 

But  the  complainant  relies  upon  part  performance.  9i6 
alleges  that  Abraham  Brown  put  her  in  possesBion  andtf 
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the  agreement ;  that  she  put  large  repairs  on  the  property, 
and  that  she  subsequently  paid  upon  the  agreement,  in 
di£Eerent  payments,  a  large  part  of  the  purchase  money. 
The  answer  admits  that  the  complainant  entered  into  the 
possession  of  the  property  immediately  after  its  purchase, 
and  has  continued  in  possession  ever  since.  It  admits  the 
amount  of  the  payments  alleged  in  the  answer,  but  denies 
the  parol  agreement,  and  sets  out  the  writing,  dated  in 
1840,  signed  by  Abraham  Brown,  and  which  the  answer 
alleges  was  found  among  the  testator's  private  papers, 
and  insists  is  the  agreement  upon  which  the  payments 
were  made.  The  defendants  tender  themselves  ready  to 
perform  this  agreement.  Between  the  alleged  parol  agree- 
ment and  this  writing  there  is  a  difference  of  ^500,  as  to 
the  amount  of  the  purchase  money  to  be  paid  by  the  com- 
plainant.   This  difference  has  given  rise  to  this  suit. 

As  the  matter  stands,  the  only  question  is,  whether  the 
defendants  shall  be  decreed  to  convey  upon  the  terms 
Mr.  Brown  purchased  of  McClintock,  or  upon  those  spe- 
cified in  the  writing  found  among  Mr.  Brown's  papers  ? 

In  order  to  take  the  case  out  of  the  statute,  on  the 
ground  of  part  performance,  two  things  are  requisite.  The 
terms  of  the  contract  must  be  established  by  proofs  to  be 
clear,  definite,  and  unequivocal,  and  the  acts  relied  on  as 
part  performance  must  be  exclusively  referable  to  the  con- 
tract. Whenever  those  principle  are  departed  from,  the 
statute  is  violated,  and  one  of  its  main  objects,  the  pre- 
vention of  setting  up  pretended  agreements,  and  then 
supporting  them  by  perjury,  is  defeated.  To  establish  the 
parol  agreement  in  this  case,  the  complainant  relies,  in 
part,  upon  Mr.  Brown's  declaration  to  a  third  person,  that 
he  was  purchasing  for  the  complainant,  and  upon  the  im- 
mediate possession  and  part  payment  of  the  purchase 
money,  as  the  evidence  of  the  part  performance  of  the 
agreement.  Now,  from  this  mere  declaration  of  Mr. 
Blown,  the  court  is  asked,  not  only  to  presume  the 
eiifltence  of  a  contract  between  the  parties,  but  to  coi\jeo- 
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nr^  rli^  Tcrr^.:?    :  -liar  e'>arra*:t.  to  wit,  that  Mr.  Brown 
Tja  T'  -••c':"^^*.  "lie  .ompiainaiit  upoD  the  same  termf  ts 
l-f  ^Jir'-ia^e:    n"  M:«ri:n.:'>:k.    And  as  to  the  poseeaaon. 
i?  :l:rr^  :?  «■    r^:  ifrc-.-:  ■:v::arever  ip«:n.  whiit  contract  or 
Tct::!*  "li-f  .'■  d.Li::::!:::  :•:•.  ic  rii»ir  i<»6eeaeion.  the  conn  is  to 
ir^s:zi-r,  j1s\  :i::i:  "li---  r'.'-?e:?.'-ioQ  is  referable  exeiusivelr 
"'  :li-r  ;t:i:TnK''.    T-Tr^  ar-r  oases  :o  be  fonnd  when  court? 
'.-^-r    :::■■.. r-ik-ii  ::   irim-i  O'.i. tracts  ror  the  piardes.  a 
'.       •   .     .  ■v.iirr  z. Le  -rxi-^ctL    These  cases  have  been 
:'-rm>'i.  L  'V  :T^7. '  T  n:ar.v  r»rv-ent  anihorities:  and  there 
i?  i    :>:•  >:::  :.  i-  :«:r:'i  ll:  :L-r  c  resent  dav,  in  which  I 
■iT? : 'i^i 7  ^  u-t:  . :*.  d:e, : :  ".in:".  r^:Ler  than  extend  esceprioifi 
:  ■  '..r  rT^iriTc.    TV.r  rids*:r.  t.-.'^^z:  whv  mere  j»«>S5e5eioii 
•".>:•£  :_v  TzT!!:-    :  :•  r.Tra.:  art  c'eariv  r roveL  and  the 
- .  .i^,  i^i  -  ?*_.."^-r.  vx  .  >:. ■..-.■ :-:.  reier  to  the  contract. ha? 
"  r~-:.  ;■.'.•■:  l^-c'i  s:±-.:-:'_"  t:  :ak-r  the  case  owi  oi  the  sttt- 
•:••:■,  a'_;«r;ir^  v   ii-o  v-rv  ::'_?a::s:*actorr.    To  determine 
iir.-  ;.::  a  t.  :.r:  - -tt:'  rr..aL.»r,  i:  :?  essential  that  the  act 
•'..  •  :M  1-:    '_-    '  :.".:  '::.:a1  :  ■  "ic  rarty  seeking  the  ben^ 
rl*  o:  :: :  r'-r  :".-.v  vrii.  .:r  !•:■  "p«"n  which  couns  execute  the 
,.:':.'r*i^-:  :s  : -»  •  7t\>.:::  zl-j  O'.^r.ir.iission  of  a  traud  with 
i:.::  :::::y.    T:.o  a*.:  of  y.:-so*?:on  i?  said  to  l>e  prejudicial 
ii;  :L:s  wav.    T:.c  vartv  ::■  r-"'ssoss:on  mav  he  sued  as  a 
trr-i:  iis-jr  -^'^-l  :'.  r  :!.•.  i  r  ~:s  or  the  land,  and  if  he  could 
I.'*  ^i'v-  t-.e  Tar.L  a^rrver/.o!::  in  evidence  he  would  be 
wirL.jit  rr':'te;t:  •^.    I*;:  i:  ayr'ears  to  me  the  propriety 
of  j-^niii:t:i.L:  a  rary  :■>  'icfcnd  himself  by  making  the 
T-arv!  aiTTt-.i-meL:  a»in.:??:*:'*e.  mav  well  be  admitted  with- 
o;t  adiiiirtlnLT  :i.v  iiCocs?::y.  in  order  to  prevent  fraud,  of 
vrnLArr\u<r  -4  i.anv.  as  an  .;  ■•  r  in  court,  to  enforce  the 
^[•0'i£.;  perfonnaii'.*.-  of  such  an  agreement.   This  matter, 
liou>jvor.  is  settled  bv  manv  well  adiudsred  authorities. 
Xoiie  liave  gone  so  far  as  I  should  be  obliged  to  go  in  this 
ca.se,  f-hould  I  declare  the  declaration  of  the  party  already 
referred  to,  and  the  mere  possession,  as  it  existed,  auffi- 
cient  to  establish  the  terms  of  the  agreement,  and  its  part 
performance,  so  as  to  justity  a  decree  for  the  complainant 
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Bat  in  addition  to  tlie  possemion,  the  complainant  proyes 
repaiiB  to  an  amonnt  of  upwards  of  six  hundred  dollars, 
and  payment  of  more  than  three  thousand  dollars  in  mo- 
ney. 

There  is  sufficient  evidence  to  show  that  the  repairs 
were  made  by  the  complainant,  not  as  tenant,  but  as  claim- 
ing to  be  the  owner  of  the  house,  and  that  the  payments 
were  made  on  account  of  the  purchase  money.  The  com- 
plainant insists  they  were  made  upon  a  parol  agreement 
between  the  parties,  the  terms  of  which  were  the  same  as 
the  terms  of  purchase  between  Brown  and  McClintock. 
The  defendants  do  not  deny  the  object  or  character  of  the 
repairs  and  payment,  but  do  deny  that  they  were  made 
upon  the  contract,  as  alleged  in  the  bill,  and  insist  that 
they  were  made  in  pursuance  of  the  writing  set  out  iu 
their  answer. 

If  this  was  an  ordinary  agency  merely  of  Mr.  Brown, 
acting  in  the  purchase  on  behalf  of  the  the  complainant, 
why  did  he  take  the  deed  in  his  own  name,  and  why  was 
it  that  no  payment  was  made  until  four  years,  and  then 
again  until  more  than  eleven  years  after  Mr.  Brown  ad- 
vanced his  money?  These  circumstances  are  explained 
by  showing  that  Mr.  Brown  was  a  friend  of  the  complain- 
ant always  ready  to  aid  her  and  relieve  her  when  in  trouble, 
and  that  the  complainant  had  not  the  means  to  pay  the 
purchase  money.  But  these  explanations  destroy  every 
presumption,  which  the  complainant  might  otherwise  be 
entitled  to,  that  Mr.  Brown  acted  in  the  purchase  as  the 
mere  agent  of  the  complainant,  and  that  on  that  account 
she,  as  the  principal,  is  entitled  to  the  benefit  of  the  terms 
of  pui'(;liase  made  by  the  agent. 

The  whole  evidence  conclusive!  v  shows  that  Mr.  Brown 
did  not  purchase  as  the  mere  agent  of  the  complainant. 
If  he  did' not,  then  the  complainant  totally  fails  to  prove 
any  parol  agreement,  the  terms  of  which  can  iu  any  way 
be  aacertained ;  and  if  no  agreement,  the  terms  of  which 
can  be  ascertained,  is  proved,  the  court  cannot  make  one 
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for  the  parties^  The  declaration  of  Mr.  Browny  which  u 
the  only  evidence  the  complainant  adduces*  was  to  tlie 
effect,  that  he  was  acting  as  the  complidnant*s  agent  Hui 
being  disproved  by  all  the  subsequent  dealings  of  tlie 
parties,  there  is  not  a  particle  of  evidence  to  show  uj 
parol  agreement,  and  no  guide  to  ascertain  the  tenns  of 
such  an  agreement. 

I£  then,  the  comp»l2unant  is  entitled  to  a  specific  i^^ 
formance,  it  is  upon  the  agreement  admitted  in  the  an- 
swer. The  complainant  objects  to  the  admission  as  m 
dence  of  the  paper  produced  and  signed  by  Mr.  Brown. 
It  is  alleged  to  be  a  paper  made  by  the  adversair.  and  the 
existence  of  which  was  not  proved  to  be  known  to  die 
complainant.  If  the  parol  agreement  had  been  distinctly 
proved,  and  its  part  performance,  so  that  the  court  conU 
have  felt  justified  in  making  a  decree  upon  it,  then  the 
admissibility  of  this  writing  would  have  been  important 
The  question  would  then  have  been,  which  agreement  of 
the  two  should  be  performed  ?  But  since,  according  to 
the  view  taken,  the  complainant  is  not  entitled  to  a  spe- 
cific performance  of  the  alleged  parol  agreement,  and 
can  only  have  a  decree  upon  the  agreement  as  it  is  ad- 
mitted in  the  answer,  the  question  raised  as  to  the  adniifr 
sibility  of  the  evidence  is  unimportant,  as  far  as  the  com- 
plainant is  concerned.  I  deem  it  proper  to  say  that  I 
think  there  is  evidence  enough  of  a  circumstantial  chanK> 
ter  to  justify  the  conclusion,  that  the  terms  of  the  writing 
produced  as  the  evidence  of  the  terms  upon  which  the 
complainant  was  entitled  to  have  the  property,  were  re- 
cognised by  the  complainant,  and  that  Mr.  Brown  accept- 
ed the  payments  upon  those  terms,  and  no  othcy.  The 
complainant  may  have  a  decree  for  specific  performance, 
if  she  is  willing  to  comply  with  its  terms,  as  set  out  in  the 
answer.  An  amendment  of  the  bill  is  not  necessary- 
J>i7i.  Ch.  P.  513,  514 ;  Stori/  E.  P.  §  394. 

There  was  a  misunderstanding  between  the  partiea- 
They  both  acted  in  good  &ith,  and  no  blame  can  properijr 
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attached  to  either.  The  only  question  of  doubt  with 
I  is  as  to  the  costs.  If  when  the  defendants  were  called 
on  for  the  deed,  and  the  tender  made  them,  they  had 
iced  their  refusal  upon  the  ground  that  they  were  only 
and  to  perform  upon  the  terms  of  the  writing,  and  had 
idered  themselves  ready  to  perform  upon  those  terms, 
ihould  be  unwilling  to  make  a  decree  in  &vor  of  the 
inplainant,  except  upon  her  payment  of  all  the  costs  of 
La  suit  But  from  all  the  light  I  can  derive  from  the 
idence,  it  appears  that  the  defendants  refused  absolutely 

convey,  alle^ng  merely  that  there  was  more  money 
le.  There  is  no  evidence  that  they  stated  the  amount 
ey  demanded,  or  expressed  any  willingness  to  convey 
K>n  any  terms.  By  their  answer,  they  tender  themselves 
ady,  but  do  not  aver  that  they  were  ready  until  the  com- 
ainant  was  obliged  to  institute  this  suit.  The  decree 
ill  be  made  without  costs. 


AaRBT  and  others  vs.  Joseph  R.  Stilwbll's  bxecutors 
•  and  others. 

nph  M.  StUwell  and  Joseph  R.  Stilwell  were  the  admmistratDrs  of  Bei^janim 
StEweU.  They  were  both  deceased.  The  bill  called  apon  the  execators  of 
Joseph  M.  Stilwell  for  a  resettlement,  and  to  account  for  the  estate  of  Ben- 
jamin  Stilwell,  and  to  pay  complainants  their  distribatiye  Aare.  Held,  that 
if  they  were  entitled  to  a  distribntiTe  share,  they  oonld  not  call  upon  the 
•seeotors  of  a  sanriving  administrator  for  any  such  acooant;  that  the  ezeoa- 
ton  did  not  represent  the  estate  of  Boigamin  Stilwell. 
mymm  Stilwell,  at  his  death,  left  his  brother,  Joseph  B.  Stilwell,  and  two 
iblerB  sorriying  him.  The  complainants  were  the  heirs  at  law  and  next  of 
km  of  Joseph  R.  StilweU.  Held,  that  as  they  stood  in  the  place  of  Joseph 
a.  StRwell,  they  had  no  right  to  complain  of  his  fraudulently  oaing  what 
tbtj  daimed  through  him. 


W.  Hoisted,  for  complainants. 

Onmm  and  W.  L.  Dayton^  for  defendants, 
Voi-ii.  2d 
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The  Chancellor.    The  complainants  cannot  maintain 
this  bill.    They  seek  relief,  alleging  themselves  to  be  the 
heirs  at  law  and  next  of  kin  of  Bei\jamin  Stilwell,  de- 
ceased, and,  as  such,  claim  the  one-third  part  of  the  du> 
tributive  share  of  his  personal  estate  and  the  one  eqmd 
third  part  of  his  real  estate.    Joseph  M.  Stilwell  and  Jo- 
seph R.  Stilwell  were  the  administrators  of  Bengamin 
Stilwell.    The  bill  alleges  that  the  administrators  fiaad- 
ulently  administered  the  estate ;  that  they  exhausted  the 
personal  estate  in  the  payment  of  false  claims,  and  then 
fraudulently  procured  an  order  of  the  Orphans  Court  of 
the  county  of  Burlington  to  sell  the  real  estate,  and  oeed 
the  proceeds  of  the  sale  in  fraudulently  paying  other  ille- 
gal claims.    Joseph  M.  Stilwell  and  Joseph  B.  Stilwell 
are  both  deceased.    The  representatives  of  Joseph  B.  Stil- 
well are  not  before  the  court,  but  the  bill  calls  upon  the 
executors  of  Joseph  M.  Stilwell,  one  of  the  administraton 
of  Benjamin  Stilwell's  estate,  for  a  resettlement,  and  to 
account  for  the  estate  of  Benjamin  Stilwell,  and  to  pay 
the  complainants  their  distributive  share  of  that  estate. 
It  is  manifest,  if  the  complainants  are  entitled  to  such 
distributive  share,  they  cannot  call  upon  the  executors  of 
a  surviving  administrator  for  any  such  account,  and  for 
the  very  plain  reason,  that  the  executors  do  not  represent 
the  estate  of  Benjamin  Stilwell.    The  defendants  have  no 
more  to  do  with  those  accounts  than  the  complainants 
themselves  have. 

But  the  complainants  have  no  more  right  here,  in  the 
capacity  of  next  of  kin  and  heirs  at  law  of  Benjamin  Stil- 
well, than  the  defendants  have  as  personal  representatives 
of  his  estate.  The  complainants  show,  by  their  bill,  that 
they  cannot  claim  in  that  capacity.  Benjamin  Stilwell,  at 
his  death,  left  his  brother  Joseph  B.  Stilwell  and  two 
sisters  surviving  him.  The  complainants  are  the  heirs  at 
law  and  next  of  kin  of  Joseph  B.  Stilwell,  and  if  there  ii 
any  estate  of  Benjamin  Stilwell  which  Joseph  R.  was  en- 
titled to,  the  complainants  must  claim  through  hiniy  tf^ 
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as  his  heirs  and  next  of  kin.  They  now  allege,  by  their 
bill,  that  Joseph  R,  through  whom  they  claim,  and  his 
co-administrator  squandered  their  intestate's  estate.  One- 
fhird  of  it  belonged  to  Joseph  R.  Stilwell,  through  whom 
they  claim.  How  can  the  complainants  complain  of  his 
ftaudulently  using  what  they  claim  through  him  ?  The 
oomplainants  stand  in  the  place  of  Joseph  R.  Stilwell, 
and  their  right  to  maintain  this  suit  is  no  better  than 
Joseph  R.  StilweU's  would  have  been  had  he  bee'n  here  as 
complainant.  The  foundation  of  their  bill  is,  that  the 
property  they  claim  belonged  to  Joseph  R.  Stilwell.  He 
had  a  right  to  do  what  he  pleased  with  his  own.  It  is  just 
like  a  son  calling  the  executors  of  his  father  to  account 
for  the  property  which  his  father  had  squandered,  on  the 
ground,  that  if  the  property  had  not  been  squandered,  it 
would  have  come  to  him  as  the  next  of  kin.  What  an 
extraordinary  exhibition  would  have  been  made  if  Joseph 
R.  Stilwell  had  filed  a  bill  against  the  executors  of  his 
oo-administrator,  calling  upon  them  to  respond  for  a  fraud 
which  he,  Joseph  R.  Stilwell,  had  committed  in  conjunc- 
tion with  his  co-administrator  ?  And  yet  these  proceed- 
ings exhibit  just  such  a  case. 

There  are  many  other  objections  fatal  to  the  complain- 
ants, but  it  is  really  treating  the  case  too  seriously  to  no- 
tice them.    The  bill  must  be  dismissed  with  costs. 


William  E.  Hunt  vs.  M.  F.  Hunt  et  al. 

k  tMtalor  gives  and  beqaeaths  all  hia  property  in  tmat  for  the  pa3rment  of 
MTtain  annuitiea  and  legacies,  and  then  says,  "  And  to  my  two  afiaresnd 
dmghters  I  give  and  bequeath  the  retidue  of  all  my  estates,  real  and  per- 


HaU,  tlurt  the  legal  title  to  the  residae  passed  by  the  will  to  the  daughters. 
Tint  tlM  mmities  and  legacies  were  a  charge  upon  the  estate,  bat  when 
fUmj  ware  satisfied  the  estate  was  discharged  of  all  trosts. 
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W.  L,  LkiytoAj  tor  compUinJUit. 
E.  J7.  Grandokj  for  defendantB. 

The  Chancellor.  The  testator,  bj  his  will,  dispoMS 
of  his  eetate  as  follows:  I  give  and  bequeath  to  Cd. 
Thomas  Cadwalader  and  Philemon  Dickinson,  both  nm- 
dents  of  Trenton  and  its  vicinity,  and  of  the  county  of 
Mercer^  all  my  property,  real  and  personal,  in  trust  fi^fte 
following  purposes:  First,  to  pay  all  my  debts  as  socm ib 
convenient ;  second,  to  allow  my  honsekeq>er,  Ann  Drdn^ 
twenty-foor  dollars  yearly,  daring  her  natural  life,  pajtUe 
half-yearly,  and  one  quarter's  wages  in  advance  inunedi- 
atel  V  after  mv  decease— also  mv  other  hired  domestics  ten 
dollars  who  shall  be  with  me  at  the  aforesaid  time.  To 
my  son  Israel  Clarke  three  hundred  dollars  yearly  paid  in 
quarterly  instalments — and  to  my  son  Nicholas  BelhSlo 
Clarke  the  same  provided  he  the  said  Nicholas  makes  no 
demand  of  my  estate,  and  prefers  no  claim,  legal  or  other- 
wise, for  monies  said  to  be  left  him  by  his  grand&thii 
Nicholas  Bellville,  in  which  case  this  annuity  shall  ceaee, 
determine,  and  end,  and  shall  be  paid  to  my  daughters 
Stisau  Elizabeth  Hunt  and  Annie  B.  Clarke.  And  to  my 
two  aforesaid  daughters  I  give  and  bequeath  the  residue 
of  all  my  estates  real  and  personal,  together  with  the  re* 
version  of  the  two  annuities  left  to  my  two  sons  afkcr 
their  decease.  To  my  grandson  James  Clarke  Hunt,  the 
reversion  of  Ann  Drake's  annuity  after  her  decease.  And 
I  hereby  constitute,  &c. 

The  debts  and  legacies  have  all  been  paid.  The  annixi- 
tants  are  all  dead,  except  Ann  Drake,  and  the  annuities 
due  them  were  all  paid  up  to  the  time  of  their  decease. 
William  E.  Hunt,  the  complainant,  married  Susan  Elin- 
beth  Hunt  She  died  leaving  four  children  surviving  her. 
The  complainant  has  since  married  Annie  B.  Clarke^  the 
other  daughter  of  the  testator.  The  executors  and  tnw* 
tees  named  in  the  will  have  since  the  testator's  deadi  beta 
in  the  receipt  of  the  rents  and  profits  of  the  real  estate  of 
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bhe  testator.  The  complainant,  by  this  bill,  calls  upon  the 
axecators  to  account  for  the  rents  and  profits.  It  is  really 
Em  amicable  suit  to  determine  the  true  construction  of  the 

The  counsel  who  drew  the  bill  seemed  to  be  under  the 
impression  that  the  legal  title  to  all  the  real  estate  of  tes- 
bator  was  vested  in  the  executors,  and  that  after  the  pay- 
ment of  the  annuities,  the  executors  still  held  the  estate 
M  a  trust  estate  for  the  benefit  of  the  testator's  daugh- 
teiB,  Susan  Elizabeth  Hunt  and  Annie  B.  Clarke.  Aad 
mider  this  idea,  the  complainant  only  asks,  by  his  bill,  that 
he  may  have  the  rents  and  profits  of  that  portion  of  the 
estate  which  was  given  to  his  former  wife  Susan  Elizabeth, 
ebuming  these  rents  and  profits  as  tenant  by  the  curtesy  in 
tiie  trust  estate.  But  it  appears  to  me  very  clear  that  there 
was  no  trust  estate  created  by  this  will  for  the  benefit  of 
the  daughters,  and  that  whatever  they  take  under  the  will 
is  by  direct  gift  from  the  testator.  It  is  true  the  testator 
**  gives  and  bequeaths"  to  Col.  Thomas  Cadwalader  and 
Philemon  Dickinson  all  his  property,  real  and  personal, 
but  for  what  purposes  ?  He  specifies  those  purposes.  They 
are  the  the  payment  of  certain  annuities  and  legacies. 
But  after  these  are  named,  he  does  not  then  create  a  trust 
estate  for  the  benefit  of  his  daughters.  After  the  fulfil- 
ment of  the  trust,  there  remains  a  residue  to  be  disposed 
a£  The  testator  gives  it  direct  to  his  daughters  without 
any  intervention  of  trustees.  His  language  is,  "  and  to 
my  two  aforesaid  daughters  I  give  and  bequeath  the  re- 
sidue of  all  my  estates  real  and  personal."  Over  this  re- 
siiue  these  trustees  have  no  control.  The  estate  given  to 
the  daughters  does  not  partake  of  the  nature  of  a  trust 
estate.  The  legal  title  passed  by  this  will  to  the  daugh- 
ters. "  I  give  and  bequeath  the  residue  of  all  my  estates" 
to  my  daughters.  What  residue?  Undoubtedly  tiiat  which 
i«mained  after  all  the  trusts  of  the  will  are  disposed  of. 
livppose  the  will  was,  "  I  give  all  my  estate,  real  and  per- 
sonal, to  Col.  T.  C.  and  P.  D.  in  trust  to  pay  A.  D.  four 

2d* 
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hundred  dollars^  and  all  the  rest  and  residue  of  my  estate, 
real  and  personal,  I  give  and  bequeath  to  my  two  daugh* 
ters,  S.  E.  H.  and  A.  B.  C."  In  such  case,  it  certainly 
would  be  very  clear  that  the  legal  title  would  pass  to  the 
daughters,  subject  to  the  payment  of  the  9500.  These 
annuities  and  legacies  are  nothing  but  a  charge  upon  the 
estate.  When  they  are  satisfied,  the  estate  is  discharged 
of  all  trusts,  and  the  legal  estate  passes,  by  virtue  of  the 
devise  and  the  express  language  of  the  will,  to  the  two 
daughters.  The  will  gives  nothing  to  the  trustees  for  the 
benefit  of  the  daughters.  What  it  gives  to  the  daughters 
it  gives  them  direct.  ^^  To  my  two  aforesaid  daughters  I 
give  and  bequeath  the  residue,"  &c. 

The  rights  of  the  husband,  therefore,  in  this  estate  are 
the  rights  which  a  husband  has  in  an  estate  of  fee  simple 
of  his  wife. 

The  complainant  jure  maritij  as  the  husband  of  Susan 
E.  Clarke,  is  entitled  to  all  the  residue  of  the  personal 
estate  of  the  testator  and  of  all  the  rents,  issues,  and  pro- 
fits of  the  real  estate  in  the  hands  of  the  executors  at  the 
time  of  her  death;  and,  as  tenant  by  the  curtesy,  he  takes  a 
life  estate  in  the  residue  of  the  real  estate  which  belonged 
to  her  under  her  father's  will,  and,  as  such,  may  dispose 
of  it  during  his  life. 

As  the  husband  of  Annie  B.  Clarke,  the  complainant 
is  entitled  to  all  the  residue  of  the  personal  estate  of  the 
testator,  and  of  all  the  rents,  issues,  and  profits  of  the 
real  estate  in  the  hands  of  the  executors,  except  such  as 
had  been  paid  to  her  previous  to  her  marriage.  The  com- 
plainant is  entitied  to  an  account  as  soon  as  the  trusts  of 
the  will  are  performed,  or  properly  secured  by  a  decree  of 
this  court.  All  the  legacies  have  been  paid,  and  all  the 
annuities  are  extinguished,  except  that  of  Ann  Drake. 
This  is  an  annuity  of  twenty-four  dollars  a  year,  the  re- 
version of  which  now  belongs  to  James  C.  Hunt  There 
are  more  than  funds  sufficient  in  the  hands  of  the  execu- 
tors to  secure  this  annuity. 
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There  most  be  reference  to  a  master  to  take  an  account 
of  the  personal  estate  and  of  the  rents  of  the  real  estate 
of  the  testator  now  in  the  hands  of  the  executors,  making 
all  just  allowances,  and  to  state  what  sum  will  be  sufficient 
to  remain  in  the  hands  of  the  executors  as  a  principal  to 
secure  the  annuity  to  Ann  Drake. 


CASES 


ADJUDGED    l!f 


THE  COURT  OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY, 


MAY  TERM,  1855. 


John  Millbr  vs.  Mary  Henderson  et  al. 

M.  D.  W.,  A  p.  W.,  G.  W.,  and  M.  W.  entered  into  an  agreement  with  Q.  D. 
A.  to  convey  to  him  a  tract  of  land  for  $400.  G.  D.  A.  paid  down  $150  fl> 
the  agreement,  and  was  to  have  a  deed  on  the  payment  of  the  balance  of 
the  money.  G.  D.  A.  assigned  the  agreement  to  J.  G.,  as  secarity  for  tfas 
payment  of  a  note  of  $150.  J.  G.  died,  leaving  several  children  her  htan^ 
law,  and  a  will,  with  one  J.  H.  executor.  The  heirs  at  law  of  J.  0.  Mrigi^ 
the  agreement,  for  the  consideration  of  $200,  to  G.  W.,  one  of  the  origtoil 
parties  to  the  agreement  G.  W .  then  assigned  the  agreement  to  the  ooO' 
plainant.  M.  D.  W.,  A.  P.  W.,  and  G.  W.,  three  of  the  parties  to  the  origi- 
nal agreement,  died,  leaving  M.  W.,  another  party  to  the  agreement,  wapnf' 
ing.  The  bill  is  filed  against  M.  W.  and  W.  P.  S.,  the  executor  of  0.  Wt 
for  a  specific  performance. 

The  heirt  at  law  of  J.  G.  had  no  right  to  assign  the  agreement.  She  held  H 
merely  as  a  mortgage  secarity,  and  her  interest  in  it  passed,  at  her  death,  to 
her  execator,  and  not  to  her  heirs  at  law.  The  bill  does  not  show  that  tho 
heirs  of  J.  G.  coald  make  any  title  to  the  agreement. 

M.  W.  and  A.  P.  W.,  original  parties  to  the  agreement,  being  dead,  their  boir* 
at  law  should  be  parties  to  the  suit. 

Q.  D.  A.,  the  party  of  the  second  part  to  the  original  agreement,  being  dfli^r 
his  personal  representative  should  be  a  party  to  the  suit.  G.  D.  A.,  hivilK 
assigned  the  agreement  only  as  collateral  for  a  debt,  retained  an  intereit^ 
the  agreement. 
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Where  the  mortgagee  SMigiM  the  mortgage  abaolately  to  a  third  person,  he  it  not 
a  necesearj  party  to  a  foredoaore  tait.  But  if  the  aaaigmnent  it  Dot  abtoli^te, 
then  he  is  a  necessary  party. 

The  bill  is  filed  to  compel  the  specific  perfoimance  of 
an  agreQinent.  The  defendants  filed  a  general  demurrer 
to  the  hilL  Sufficient  of  the  case  appears  in  the  opinion 
of  the  Chancellor  to  understand  the  points  decided. 

M.  BeasUy^  in  support  of  the  demurrer. 
W.  Salstedj  contra. 

The  Chancellor.  The  demurrer  is  well  taken  on  seve- 
ral points.  The  original  agreement  was  made  on  the  Slst 
of  May,  1834,  and  purports  to  be  between  Mary  D.  Wright, 
A.  P.  Wright,  Charles  Wright,  and  Mary  Wright,  heirs 
at  law  of  Joshua  Wright,  deceased,  of  the  one  part,  and 
George  D.  Abrahams  of  the  other  part,  by  which  the  par- 
ties of  the  first  part  agree  to  convey  to  the  party  of  the 
other  part  a  lot  of  land,  containing  five  acres,  for  the  con- 
sideration of  eighty  dollars  an  acre.  On  the  making  of 
the  agreement,  Abrahams  paid  down  one  hundred  and 
fifty  dollars.  The  deed  was  to  be  made  when  the  residue 
of  the  purchase  money  was  paid.  On  the  thirteenth  of 
September,  1836,  Abrahams  endorsed  on  this  agreement 
his  promissory  note,  by  which  he  agreed  to  pay,  to  the  or- 
d^  of  Jemima  Chambers,  three  hundred  and  fifty  dollars, 
with  interest,  twelve  months  after  date ;  and  he  then  as- 
dgned  to  her  all  his  interest  in  the  said  agreement,  to  se- 
ome  the  payment  of  the  said  note,  the  sfdd  assignment  to 
be  Toid  when  the  note  was  paid.  In  1838,  Jemima  Cham- 
bers died,  leaving  several  children,  and  one  of  them  an 
infiint.  She  left  a  will,  which  was  proved  by  Joseph  How- 
ell, the  executor  thereof. 

On  Hie  2lBt  of  May,  1841,  the  children  of  Jemima 
Chamben  then  of  age,  and  the  one  an  in&nt,  by  her 
gMidiaiiy  fi»r  the  consideration  of  two  hundred  dollars, 
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assigned  the  said  agreement  to  Charles  Wright,  one  of 
the  oricrinal  parties  to  the  same. 

On  L  ISA  of  March,  1862,  Charles  Wright,  for  the 
consideration  of  (200,  assigned  the  said  agreement  to  the 
complainant 

Mary  D.  Wright,  Aaron  P.  Wright,  and  Charles  Wri^ 
are  dead.  The  bill  does  not  state  who  are  their  heirs  al 
law.  The  bill  is  filed  against  Maiy  Henderson,  formeily 
Mary  Wright,  the  only  surviving  party  to  the  original 
agreement.  She  afterwards  married  one  Henderson,  who 
is  deceased.  There  is  but  one  other  defendant,  William 
P.  Sherman,  the  executor  of  Charles  Wright.  There  to 
no  one  before  the  court  to  represent  Mary  D.  and  Aaron 
P.  Wright 

According  to  the  case  made  by  the  bill,  the  complain- 
ant does  not  show  himself  entitled  to  maintain  this  snit 
He  claims  title  through  the  heirs  at  law  of  Jemima  Cham- 
bers, who  assigned  the  agreement  to  Charles  Wright  The 
bill  ought  to  show  what  right  these  heirs  had  to  assign  the 
agreement  Jemima  Chambers  held  it  merely  as  a  mort^ 
gage  security.  At  her  death  it  belonged  to  her  personal 
representative,  and  not  to  her  heirs  at  law.  She  left  a 
will.  Her  interest  in  the  agreement  passed  to  Joseph 
Howell,  her  executor,  unless  specifically  disposed  of  by 
the  will.  Her  heirs  at  law  could  no  more  convey  a  good 
title  to  the  agreement  than  could  a  perfect  stranger  to  lie 
transaction.    On  this  ground  the  demurrer  is  well  taken. 

The  bill  is  defective  for  want  of  parties.  Mary  and 
Aaron  P.  Wright  are  not  represented  before  the  cooit 
At  their  death,  their  respective  interest  in  the  land  de- 
scended to  their  heirs  at  law,  and  those  heirs  should  be 
made  parties.  The  bill  does  not  state  who  they  are.  It 
may  be  that  the  defendant,  Maiy  Henderson,  is  the  sole 
heir  to  each  of  the  deceased  parties  to  the  agreement 
This,  however,  is  mere  conjecture.  If  it  is  so,  the  bill  is 
defective,  for  the  reason  it  does  not  show  this  &ct 

Abrahams  is  dead,  and  his  personal  repregeatatlfe 
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should  be  a  party  to  the  suit.  Abrahams  did  not  assign 
his  interest  in  the  agreement  absohUdj/  to  Jemima  Cham- 
bers. It  was  a  conditional  assignment,  and  he  retained 
an  interest  in  the  property  assigned.  Where  the  mortga- 
gee assigns  the  mortgage  absolutely  to  a  third  person,  it 
is  not  necessary  that  the  mortgagee  should  be  a  party  to 
a  suit  for  the  foreclosure  and  sale  of  the  mortgaged  pre- 
mises. But  if  the  assignment  is  not  absolute,  but  the 
mortgagee  retains  an  interest  in  the  mortgage  security, 
then  he  is  a  necessary  party,  because  he  is  interested  in 
the  suit,  and  particularly  in  taking  the  account  of  what  is 
due  on  the  security.  For  the  same  reason,  Abrahams* 
personal  representative  should  be  before  the  court. 


DouGHTEN  and  Wilson  vs.  Gray,  assignee,  et  al. 

M.  K.  and  W.  made  an  assignment  for  the  beneBt  of  creditors.  On  the  persu> 
oal  property  assigned,  there  was  a  mortgage,  the  bona  fides  of  which  wm 
not  disputed.  The  assignee  having  sold  the  property,  and  converted  it  into 
money,  the  mortgagee,  or  person  claiming  under  him,  has  an  equitable  lien 
OD  the  proceeds  of  sale  for  the  payment  of  the  mortgage. 

The  interest  of  a  mortgagee  in  personal  property,  where  the  possession  re- 
nMuns  with  the  mortgagor,  and  before  condition  broken,  cannot  be  taken  in 
execution  as  the  property  of  the  mortgagee.  A  mortgagor's  interest  in  per- 
sonal property  is  the  subject  of  execution  and  sale,  a  mortgagee's  interest  is 
not. 

Ib  New  Jersey,  the  same  doctrine  prevails  as  to  the  respective  rights  of  noort^ 
gagor  and  mortgagee  of  personal  property,  and  as  to  the  character  of  their 
respective  interests,  as  governs  mortgages  of  real  property. 

A  jodgmeot  and  execution  creditor  of  the  mortgagee  may  file  a  bill  of  discov- 
ery against  an  alleged  fraudulent  assignee  of  the  mortgagee,  and  if  the  as- 
signment is  fraudulent,  the  creditor  is  entitled  to  the  mortgage  fund.  The 
statute  avoids  all  difficulty  which  might  have  existed  to  a  creditor's  main- 
taining his  bill  for  a  discovery  as  to  property  not  subject  to  execution. 

An  ttdgnment  may  be  fraudulent  although  it  was  made  for  a  valuable  con- 
nderatioD.  If  the  purchase  was  not  bona  fide  but  was  made  to  defraud 
creditors,  the  assignment  is  not  valid,  although  an  adequate  consideration  was 
given. 

Under  tiia  dreomftances,  the  court  declared  the  aaeignment  good  only  so  for 
is  to  niabone  the  aMignee  for  the  actnal  advaneen  made  by  him. 
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The  bill  alleges,  that  on  or  about  the  8d  day  of  May, 
1858,  Benjamin  M.  McMurtrie,  JulinB  King,  and  Peter 
Williamson  were  partners,  doing  business  in  Gloucester 
City,  in  this  state ;  that  they  became  indebted  to  the  com- 
plainant in  the  sum  of  (567.70,  for  which  they  gave  their 
note  at  three  months ;  that  on  the  5th  day  of  December, 
1858,  the  complainant  recovered  judgment  on  said  note 
against  the  drawers  thereof,  issued  execution  thereon,  and 
caused  a  levy  to  be  made  on  certain  personal  property, 
in  the  said  bill  afterwards  mentioned  as  mortgaged  to  the 
mad  Peter  Williamson,  and  also  assigned  to  Philip  J.  Gray, 
as  assignee ;  that  on  the  1st  of  August,  1853,  Williamson 
retired  from  the  firm,  having  sold  his  interest  to  the  other 
partners,  for  the  sum  of  about  $2000,  and  took  as  security 
a  mortgage  on  all  the  property  and  effects  belonging  to 
the  said  partnership  being  in  Gloucester  City,  their  then 
place  of  business,  which  mortgage  was  dated  the  15th 
of  August,  1853,  and  recorded  on  the  17th  day  of  August, 
1853.  The  bill  charges,  that  this  mortgage  vested  the  le- 
gal estate  of  the  property  so  mortgaged  in  the  mortgagee, 
Peter  Williamson ;  that  Williamson  pretends,  that  on  the 
17th  day  of  December,  1853,  he  assigned  the  said  mort- 
gage to  James  Moly neux,  for  paying  a  debt  for  money  lent 
and  advanced  by  said  Molyneux  to  him  and  various  other 
debts  by  said  Williamson  then  owing  to  sundry  persons, 
in  consideration  of  the  release  of  said  debt  of  said  Moly- 
neux and  of  the  further  sum  of  $764.10  paid,  but  that 
the  complainants  had  no  notice  or  knowledge  of  said  as- 
signment. 

The  bill  charges  the  assignment  of  the  mortgage  to  be 
fraudulent,  to  defeat  the  claim  of  the  complainant ;  that 
the  assignment,  if  made  at  all,  was  on  the  17th  of  Decem- 
ber, after  the  judgment  and  levy  of  the  comj^lainant,  and 
is  therefore  subject  to  the  same ;  that  the  property  mort- 
gaged was  the  machinery  with  which  the  firm  carried  on 
business,  and  that  after  Williamson  withdrew  from  the 
firm,  McMurtrie  and  King  carried  on  the  same  business, 
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ad  contintied  in  the  ti«e  of  the  same  machinery  and  pro- 
erty  mentioned  in  the  mortgage  until  aboat  the  8th  of 
Kstober,  1853,  when  they  became  embarrassed,  and  made 
general  assignment  of  all  their  partnership  to  Philip  J. 
irtkj ;  that  sud  Gray,  as  such  assignee,  on  the  14th  of 
keoember,  1853,  after  the  complainants'  judgment  and 
aivy,  and  previous  to  the  assignment  to  Molyneaux, 
old  the  property  so  assigned,  and  realized  from  such  sale 
bout  the  sum  of  (10,000,  which  he  now  holds  for  the 
lenefit  of  the  creditors.  The  bill  charges,  that  the  assig- 
lee's  sale  was  made  with  full  notice  of  the  said  mortgage, 
md  judgment,  and  lety,  and  insists  that  the  legal  estate 
if  the  said  personal  property,  by  virtue  of  said  mortgage, 
WBS  vested  in  said  Williamson,  and  that  the  said  mort- 
gage is  a  lien  upon  the  funds  in  the  hands  of  the  said  as- 
signee, which  funds  now  represent  the  said  mortgaged 
>roperty ;  and  that  the  mortgage  is  entitled  to  priority  of 
Myment  out  of  the  proceeds  of  sale,  and  that  by  reason 
if  his  judgment  and  execution  against  Williamson,  as 
weVL  as  McMurtrie  and  King,  and  the  levy  upon  the  inte- 
rest of  the  said  Williamson  in  the  mortgaged  property 
^or  to  the  assignment,  the  complainant  has  a  right  to 
iiave  his  judgment  and  execution  satisfied  out  of  that  part 
y£  the  funds  in  the  hands  of  the  said  assignee  due  to  said 
Williamson  or  James  Molyneaux  on  the  said  mortgage. 
rhe  bill  further  insists,  that  if  the  complainants  are  mis- 
taken as  to  their  lien  on  the  mortgage  property,  by  virtue 
af  the  legal  rights  which  Williamson  had  therein,  then  they 
insist,  tliat  the  assignment  to  Molyneaux  being  frauduleitt, 
they  have,  by  virtue  of  the  statute,  a  right  to  a  discovery 
bom  Williamson,  and  to  receive  from  the  assignee,  out  of 
the  moneys  due  from  the  assignee  to  Williamson  on  his 
mortgage,  sufficient  to  satisfy  their  judgment  execution. 

Philip  J.  Gray,  the  assignee,  filed  his  answer  to  the  bill. 
He  admits  all  the  allegations  of  the  bill,  except  that  he 
denies  having  any  knowledge  of  the  mortgage  at  the  time 
of  the  assignment  to  him ;  and  he  also  denies  knowledge 

Vol.  n.  2  b 
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of  any  fraad  in  the  assignment^  and  sabmits  his  lights  ai 
assignee  to  the  decision  of  the  court 

James  Moljneaux  also  filed  his  answer.  He  all^ci 
that  the  bond  and  mortgage  were  assigned  to  him  on  the 
17th  day  of  December,  1853 ;  that  the  consideration  of 
the  assignment  was  the  sum  of  (175,  for  money  before 
that  time  lent  and  advanced  by  him  to  Williamson,  and 
also  the  sum  of  9764.10,  paid  by  him  to  Williamson  in 
cash ;  that  the  purchase  of  the  said  bond  and  mortgage 
was  bona  fde  ;  that  at  the  time  he  had  no  knowledge  of 
the  judgment  of  the  complainants,  or  any  suspicion  of  it: 
he  particularly  and  fully  denies  any  fraud,  or  that  the  as- 
signment was  made  to  him  except  in  good  fieiith  and  for 
any  other  than  the  consideration  stated. 

The  Chancellor.  The  first  question  to  be  detennined 
is,  whether  the  bond  and  mortgage  made  by  McMnrtiie 
and  King  to  Peter  Williamson  are  Ixma  fide  securities,  and 
entitled  to  priority  of  payment  out  of  the  funds  in  the 
hands  of  the  assignee,  Philip  J.  Gray. 

The  bill  does  not  question  the  bona  fides  of  the  bond 
and  mortgage.    On  the  contrary,  the  equity  of  the  com- 
plainant is  founded  on  the  validity  of  these  securitieB. 
Nor  does  the  assignee  question  their  validity.    We  most 
assume,  therefore,  that  the  dissolution  of  the  partnership 
existing  between  McMurtric,  King  and  Williamson  was 
in  good  faith,  and  that  the  bond  and  mortgage  were  exe- 
cuted honestly,  and  as  a  fair  consideration  to  Williamson 
for  his  interest  in  the  concern  ;  and  that  the  withdrawal 
of  Williamson  from  the  firm,  and  the  assumption  by  Ben- 
jamin McMurtrie  and  Julius  King  of  the  partnership 
debts,  was  made  honestly  and  without  any  intention  to 
defraud  either  the  complainants  or  any  other  creditor  of 
the  firm.    From  the  character  of  these  pleadings,  we  are 
relieved  from  considering  to  what  extent  subsequent  h(M 
fide  creditors  are  affected  by  a  chattel  mortgage  such  as 
this,  when  the  property  is  suffered  to  remain  in  the  cat- 
tody  and  use  of  the  mortgagor.    When  the  aangmnent 
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was  made  to  Gray,  the  mortgage  was  a  valid  and  subsist- 
ing lien  upon  the  property  assigned.  The  assignee  having 
add  the  property,  and  converted  it  into  money,  the  per- 
son who  can  legally  claim  under  the  mortgage  has  an 
equitable  lien  on  the  funds  in  the  assignee's  hands  for  the 
payment  of  this  security. 

The  next  question  is,  who  is  entitled  to  the  mortgage 
flind  ?  James  Molyneaux  claims  it  by  virtue  of  his  as- 
rignment  The  complainants  claim  it  on  two  grounds : 
ftst,  by  virtue  of  a  legal  and  equitable  lien,  which  they 
insiBt  is  superior  to  the  right  of  the  assignee,  admitting 
hiB  assignment  to  be  valid ;  and  secondly,  they  contend 
Hiat  the  assignment  is  fraudulent,  and  under  that  aspect 
of  the  case  insist,  that  as  judgment  creditors  of  William- 
son, they  have  a  right  to  a  discovery  of  his  assets  in  the 
hands  of  the  assignee  of  the  mortgage,  and  to  hav6  the 
mortgage  money  appropriated  to  the  payment  of  their 
debt 

The  complainants  recovered  a  judgment  against  Mc- 
Murtrie,  King  and  Co.  as  late  partners,  of  which  Peter 
'Williamson  was  one.  He  had  retired  from  the  firm,  and 
the  business  was  continued  by  McMurtrie  and  King.  On 
Williamson's  retiring  from  the  firm,  he  had  taken  the 
mortgage  in  question,  covering  aU  the  machinery  which 
was  used  in  carrying  on  the  business  of  the  copartner- 
ship. The  judgment  was  recovered  on  the  6th  of  Decem- 
ber, 1858,  and  on  that  day  a  levy  was  made  by  the  sheriff 
<m  all  the  mortgaged  property.  On  the  seventeenth  day 
of  December  following  the  levy,  the  bond  and  mortgage 
were  assigned  to  the  defendant,  James  Molyneaux. 

The  complainants  contend,  that  by  virtue  of  the  mort- 
gage, the  legal  title  to  the  mortgaged  property  was  in  Pe- 
ter Williamson ;  that  they  had  a  right  to  levy  upon,  and 
sell  his  interest  in  the  property  under  their  judgment  and 
eseeation,  and  that  the  assignment  of  the  mortgage  to 
Moi^yneaiix  being  subsequent  to  their  levy,  the  assignee 
take  only  subject  to  their  judgment  and  execution. 
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The  queBtion  is,  whether  the  interest  of  a  mortgagee  in 
personal  property,  when  the  possession  remains  with  the 
mortgagor,  and  before  condition  broken,  can  be  taken  in 
execution  as  the  property  of  the  mortgagee  ? 

HiUiardy  in  his  Treatise  an  Mortgages^  voL  2,  p.  2T0,  has 
collected  the  authorities  in  the  different  states  upon  tliis 
subject  Whatever  may  be  the  weight  of  authority,  I 
have  no  doubt  as  to  the  law  in  New  Jersey.  A  mMt- 
gagor's  interest  in  personal  property  is  the  subject  of  eis* 
cution  and  sale,  a  mortgagee's  interest  is  not  It  is  useloi 
to  talk  about  the  mere /orm  of  the  conveyance,  and  of  its 
conveying  all  the  legal  title  to  the  mortgagee,  leaving  onljr 
a  mere  equity  of  redemption  in  the  mortgagor.  We  mnit 
look  at  the  real  character  of  the  instrument,  and  of  tfad 
rights  of  the  parties  under  it.  The  intention  of  the  pi^ 
ties  IS,  that  the  conveyance  shall  be  a  mere  security  for  i 
debt  If  the  debt  is  paid,  the  mortgage  deed  is  a  dead 
letter,  and  no  reconveyance  is  necessary  to  change  tbe 
title  to  the  property.  The  mortgagor  is  in  possession,  and 
his  title  is  a  perfect  one,  subject  only  to  the  payment  of 
the  debt.  He  is  the  real  and  substantial  owner  of  the 
property  for  every  valuable  purpose.  He  may  sell  it, 
subject,  of  course,  to  the  mortgage.  The  mortgagee  hai 
no  control  over  the  property  until  his  debt  is  due,  and 
then  he  can  take  it  only  for  the  purpose  of  making  bia 
debt  out  of  it. 

In  New  Jersey,  the  same  doctrine  prevails  as  to  the 
respective  rights  of  mortgagor  and  mortgagee  of  penonal 
property,  and  as  to  the  character  of  their  respective  inte- 
rests, as  governs  mortgages  of  real  property.  The  estate 
of  a  mortgagee  of  real  property  cannot  be  sold  in  New 
Jersey  for  the  mortgagee's  debt,  even  after  a  de&ult  and 
a  forfeiture  of  the  condition  of  the  mortgage,  unlees  the 
mortgagee  is  actually  in  possession  under  his  moftgage. 
An  equity  of  redemption  has  always  been,  in  New  JeiMj, 
the  subject  of  sale,  and  not  by  virtue  of  any  statute  dtiMfi 
as  was  supposed  by  counsel  in  the  ai^gumeat,  but 
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our  courts  of  law  followed  the  good  sense  of  courts  of 
equity  in  this  respect,  in  spite  of  mere  technicalities,  and 
considered  the  mortgagor,  as  he  actually  is,  the  real  owner 
of  the  property. 

To  say  that  the  person  who  holds  an  estate,  as  the 
mortgagee  does,  which  at  his  death  passes  to  his  personal 
lepresentatiYes,  and  not  to  his  heirs  at  law,  is  superior  to 
<me  which  descends  by  inheritance,  which  is  subject  to 
dower,  and  which  in  fiict  possesses  all  the  qualities  of  a 
legal  estate,  and  that  the  former  may  be  sold  by  judgment 
at  law  because  it  is  a  legal  estate,  while  the  latter  cannot, 
is  sacrificing  too  much  principle  and  good  sense  to  mere 
technical  rules. 

I  am  of  opinion,  therefore,  that  the  estate  which  Wil- 
liamson held  in  the  mortgage  property  was  not  subject  to 
an  execution  at  law,  and  that  the  levy  of  the  sheriff  con- 
stiitated  no  lien  upon  the  property. 

But  the  complainants  further  insist,  that  the  assignment 
of  the  mortgage  is  void  for  fraud,  and  that  the  fund  in 
the  hands  of  the  assignee  belongs  to  Williamson,  and  that 
they,  as  judgment  creditors  under  this  bill  of  discovery, 
have  a  right  to  the  fund,  as  discovered  assets  of  their 
debtor,  to  pay  their  debt. 

If  the  assignment  is  fraudulent,  the  complainants  are 
entitled  to  have  the  fund  appropriated  to  pay  their  judg- 
ment. Whatever  may  be  considered  the  settled  doctrine 
aa  to  the  right  of  a  judgment  and  execution  creditor  to 
hare  a  conveyance  declared  void  by  a  court  of  equity, 
when  the  property  transferred  is  of  a  character  not  subject 
to  be  taken  in  execution  for  the  payment  of  debts,  our 
stfttnte  obviates  all  difficulty  upon  this  ground  by  afford- 
ing a  creditor  adequate  relief,  by  giving  him  a  specific 
remedy  by  his  bill  of  discovery. 

Is  the  assignment  fitiudulent  ?  The  want  of  considera- 
OoUf  together  with  the  time  and  circumstances  under 
whicih  the  assignment  was  made,  are  charged  as  the  evi- 
denoee  of  fraud.   Molyneaux,  b^  his  answer,  very  fully 

2b* 
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denies  the  fraud.    He  aU^es,  and  proves^  that  the  eoB» 
deration  paid  by  him  was  $989.    It  was  paid  in  thia  iriit. 
An  old  debt  of  $175,  which  Williamaon  owed  Molyiieaaiy 
was  given  up  and  cancelled,  and  ihe  halance^  bei^ 
$764.10,  waa  paid  in  cash,  aa  follows :  9370  on  the  ITlli 
of  December,  the  date  of  the  aaaignment,  9^00  <m  tiia 
19th  of  December,  and  the  residue,  $194.10,  on  the  2Mli 
of  the  same  month.    It  thus  appears  that  the  oonsiden- 
tion  paid  was  little  less  than  fifty  per  cent,  of  the  amount 
due  on  the  mortgage.    But  although  the  assignee  gave  a 
valuable  consideration,  the  assignment  may  neverthekaB 
be  fraudulent.    If  the  purchase  was  not  bcnmfidej  but  was 
made  to  defitiud  creditors,  the  conveyance  is  not  valid, 
although  the  consideration  was  a  valuable,  and  even  an 
adequate  consideration.     Tuynit'%  casCj  3  G>.  jB.  81.  It  is 
said  the  price  was  inadequate.    This  of  itself  will  not  de- 
feat the  assignment,  unless  the  price  is  so  grossly  inade> 
quate  as  to  be  of  itself  evidence  of  fitiud.    Such  is  not 
the  case  here.   The  securitv  was  an  uncertain  one  in  some 
respects.    The  mortgagors  were  insolvent,  and  the  mort- 
gage property  bad  been  assigned  for  the  general  benefit 
of  their  creditors.    It  had  been  sold,  and  it  was  uncertain 
whether  the  assignee  would  recognise  the  validity  of  the 
mortgage.    The  time  of  the  assignment  raises  some  sos- 
picion  as  to  the  bona  fides  of  the  transaction.    TVilliamson 
wa^  insolvent.    The  complainants  had  judgment  against 
him,  and  had  taken  steps  to  enforce  their  judgment 
against  the  mortgaged  propert}\   It  is  true  the  defendant, 
Molyneaux,  denies  that  he  had  knowledge  of  the  com- 
{ilainants*  judgment ;   but  there  are  circumstances  and 
facts  proved  inconsistent  with  the  truth  of  this  allegation. 
A  proper  inquiry  made  would  have  put  him  in  possession 
of  all  the  facts. 

ASiQr  a  careful  investigation  of  all  the  facts  of  the  caae, 
I  am  not  willing  to  declare  the  assignment  absolutely  void 
for  fraud.  But  I  do  not  think,  considering  the  ciiciiiii- 
stances  under  which  thai  assignment  was  made,  that  iba 
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Mfligiiee  should  be  peimitted  to  hold  it  for  anything  more 
than  to  reimburse  himself  the  advances  he  made  upon  it 
I  ahall  direct  an  account  to  be  taken  of  the  principal  and 
interest  due  upon  the  bond  and  mortgage. 

Let  the  costs  of  all  the  parties  to  this  suit  be  first  paid 
0Ot  of  this  fimd,  and  then  Molyneaux  be  reimbursed  the 
advances  made  by  him  upon  the  particular  mortgage. 
The  residue  must  go  to  the  assignee,  to  be  distributed 
according  to  law. 


Isaac  Leb  vs.  David  Cargill  et  al. 

A  •abpoeiia  mast  be  taken  oat  with  the  itganction,  and  made  returnable  within 
the  time  prescribed  by  the  rule  for  a  retam  of  service  of  the  iiga action. 

The  rale  reqaires  the  ii^anction  to  be  served  within  ten  days  afWr  the  issaing 
thereof,  and  a  return  of  service  made  to  the  court  within  twenty  days  alter 
each  service. 


Mr.  Schenck  now  moved  to  dissolve  the  injunction 
granted  on  filing  the  bill,  and  among  other  grounds, 
because  subpoenas  had  not  been  issued. 

H.  V.  SpeeVy  contra. 

The  Chancellor.  When  this  injunction  was  allowed, 
it  was  with  some  reluctance,  from  the  fact,  that  the  com- 
plainant had  not  applied  to  the  court  for  protection  with 
as  much  promptness  as  he  ought.  It  now  appears  he  is  in 
defitult  in  not  issuing  his  subpoenas  with  proper  diligence. 
The  injunction  was  granted  on  the  6th  day  of  February, 
the  first  day  of  the  last  term  of  the  court,  and  up  to  the 
time  of  this  application,  April  4th,  no  subpoenas  have 
been  returned.  As,  by  the  statute,  a  subpoena  may  be  re- 
turned in  vacation,  and  the  legislature  has  endeavored,  by 
late  enactments,  to  £Etcilitate  proceedings  in  this  court,  it 
mnrt  be  exacted  of  every  party  that  he  use  due  diligence 
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in  expediting  bid  caoae.  The  sobpoena  must  be  takea  oit 
with  the  injunction.  The  nxle  of  the  coort  leqmzes  4tt 
injunction  to  be  aerred  within  ten  days  after  the 
thereof  and  a  return  of  service  made  to  the  court 
twen^  daja  after  such  service.  The  practice  will  be 
after  strictly  followed  requiring  the  sabpcena  to  be 
out  with  the  writ  of  injunction,  and  returned  to  die 
within  the  time  prescribed  by  the  rule  for  a  return  of  sv- 
vice  of  the  injunction. 

In  this  case  the  complainant  is  in  latha  acccMrdiiiglo 
the  practice  heretofore  adopted.  West  v.  Smithy  1  Grtm'i 
Ch.  Rep.  309;  1  Hakt.  Dig.  53o,  §  1;  and  the  injuncticu 
must  be  dissolved  with  costs. 


lioBERT  C.  JoH5SOX  i*^.  AxNA  G.  HcBBELL  and  othcis. 

A  penon  may  make  an  agreement,  which  will  be  legallj  binding  npoa  lna,ti 

make  a  particular  di«poaiUon  of  hit  property  by  kit  wilL 
A  conrt  of  eqaity  will  decree  the  specific  peHbrmanoe  of  aodi  an  agrecMa 

apon  the  principles  which  gorem  the  ooort  in  the  exercise  of  thia  bmnchif 

of  its  jorisdictioD. 
Although  the  agreement  is  by  parol,  if  there  is  a  part  performaDoe  of  aMka 

character  as,  upon  the  principles  recognised  by  the  ooort,  will  lake  a  fttA 

agreement  oat  of  the  statute  of  fiwids,  then  there  is  nothing  pecoliar  dbsrt 

an  agreement  of  this  kind  to  exdade  it  from  the  operadon  of  those  priaei* 

plea. 
If  one  party  to  a  parol  agreement  has  wholly,  or  partially,  peHbrmad  it  on  h* 

part,  so  that  its  non-fulfilment  by  the  other  party  is  a  firand,  the  ooort  «31 

compel  a  performance. 
Although  a  party  has  a  right  to  the  protection  of  the  ooort,  if  that  prmtecrioi 

cannot  be  given  him  without  invading  the  rights  of  innimtmt  ptiaa,  its  t'^ 

will  be  refused* 


John  T.  Nixon  and  Williani  L.  Daj/tm,  for  complainant 

A.  Sirmicksonj  J.  F.  Sandolphy  and  A.  Browning^  for  de- 
fendants. 
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Johnson  *.  Hnbbell. 

Thb  Chancbllor.  Hannah  Johnson,  the  mother  of  the 
complainanty  died  in  the  year  1811.  At  the  time  of  her 
mmtage  with  the  complainant's  iGftther,  Rohert  Johnson, 
8h0  was  seized  and  possessed  of  a  very  large  and  valuable 
estate  in  the  county  of  Salem.  Daring  the  coverture,  she 
j<rfned  with  her  husband  in  the  conveyance  of  a  part  of 
thin  estate,  for  the  consideration  of  twenty  thousand  dol- 
lars, which  consideration  was  received  by  her  husband, 
and  by  him  expended  in  the  improvement  of  real  estate 
trfaich  he  held  in  his  own  right  At  her  death,  the  value 
of  the  real  estate  which  Hannah  Johnson  left  was  about 
eighty  thousand  dollars.  She  left  two  children,  who  in- 
herited this  estate,  the  complainant  and  his  sister,  Anna 
O.  Hubbell,  one  of  the  defendants  to  this  suit  By  the 
then  existing  laws  of  this  stat«  regulating  descents,  the 
complainant  was  entitled  to  two-thirds,  and  his  sister  to 
one-third,  of  the  estate  which  they  inherited  from  their 
mother.  Bobert  Johnson,  the  father,  being  tenant  by  the 
curtesy,  was  in  the  possession  of  the  real  estate  of  his 
?rife,  and  received  the  rents  and  profits  up  to  the  time  of 
his  death,  in  1850.  Before  the  complainant  came  of  age, 
his  father  complained  to  his  son  of  the  inequality  of  the 
disposition  made  by  the  law  of  his  mother's  estate,  and 
expressed  to  him  his  wishes,  that  when  his  son  should 
arrive  at  age,  he  would  divide  his  mother's  property 
equally  with  his  sister ;  and  his  father  said  to  his  son,  if 
he  would  make  such  equal  division,  then  that  he  would 
leave  his  estate  equally  between  his  two  children,  and 
that  if  his  son  did  not  so  divide  it,  then  he  would  feel 
confttnuned  to  make,  by  will,  an  unequal  division  of  his 
own  estate  between  his  son  and  daughter,  and  leave  the 
laiger  portion  to  his  daughter.  The  daughter  was  present 
at  this  time,  and  expressed  her  concurrence  in  the  views 
of  her  fiather. 

Shortly  after  the  complainant  came  of  age,  the  &ther 
took  Ms  two  children  into  his  private  office,  and  there 
piodueed  and  laid  before  them  the  title  papers  and  mape 


8M  CASES  nc  CHANCERY.  Ha 


Jmuihoi  %.  HobbeL 


ol"  ZhkfiT  uif.f^Airr  r  eiTiiT^r.  unc!  also  o^  hi^  OTTii  real  estttt. 
and  exjuttibtd  v.'  tL^il  iLt  iocatioL  and  Talue  of  tiien* 
tfpfectivt  ]ic»ni'.»iiri.  aiid  iirirfC  tht  complainanT  to  divkie 
euuaUv  vr'iih  iiit  wk;<t  zht'U  nintiierF  estate.  The fidkr 
tiieu  at:n?ed  and  pr.'iiiie^d.  Il  ttit-  presenci-  of  his  dii^ 
ter.  thai  11  iiir  f?OL  vMuid  ex»^cmt-  tL<'  neoesaarv  deedrfiv 
ail  eyuu:  jfartiiiyii  of  tiit  luotiierV  estate,  thai  he  wodU 
leave  al  iiih  '.'wl  j^rojitrrv  eauul}T  tc-  liif  cbiidrezi,  sfasR 
and  /uare  ar.k^.  H^  u:  tiit  suzu'r  timtr  declared,  that  if  hv 
bOL  relumed  to  c-yii:}»iv  vhL  iii'?  wisliefc.  tbat  he  would 
leave  kit  efciuxt  iv  i:ir  dauiriit^"-.  wiiicL  would  luakeher 
sLare  ii.  liC»tL  efcatt;e^  iijc»!"v  tiiuL  enual  tc»  hit  son's.  In 
conisidemtioii  of  the  ]»rfju:if»t  and  asreemenT  so  made Ij 
Lii?  latLtr.  tLt  k.»l  a»:'ved  tliu:  ai.  equu]  division  of  li 
Uiotiier  r  eHtnte  riiiouJd  S.-  luadt-  l^rrween  lumseli'  and  af- 
ter, and  tiurt  the  lather  biiouid  make  the  diviaioii  so  agned 

To  ';arrv  out  the  ajsreement.  deed^  vere  drawn  and 
pre] tared.  uTjder  the  dire-i'ti-.^L  c»f  the  father.  After  fte 
pujien-  wf.Ttj  jirejiared.  he  ea:jed  his^  children  axrain  into 
Li"  r»lfiie.  and  there  reiuarki-d  ::-  the  officer,  who  waPthflD 
pre-ent  to  take  the  ar-ku'.'wjedpmentf  of  the  deedb.  thit 
it  wa-?  unnocef^han'  to  enti-r  into  a  minnte  exjilanation  of 
the  character  oi"  the  deede.  in-  his^  children  knew  all  abom 
tliem.  Mutuaj  releai^?-.  l»erwefn  the  son  and  daueibtat, 
were  then  executed  tc»  c^injueie  the  division.  These  ji- 
j»ers  were  executed,  and  l»ear  date  the  7th  of  September, 

C>n  the  12th  of  C^ctoher.  1=^36,  Anna  G.  Hnbbell  oon- 
veved  to  her  father  a  tiart  of  the  land,  which,  in  the  divi- 
sion.  was  released  to  her  bv  the  complainant,  and  known 
by  the  name  of  the  *'  Guinea  ferm."  The  eonsideisticm 
expressed  in  the  deed  was  f  2(iCN).  The  actoal  Talne  of  ite 
fiuTn  was  fiO.OOO. 

Chi  the  20th  of  April  1S50,  Robert  Johnson  madeluB 
last  wilL  bv  which  he  entirelv  out  off  and  exdaded  hii 
ttom  all  right  and  participation  in  his  eslate  tlifiVBiB 
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devised.  As  to  the  ^^  QvxMafaxm^'  he  died  intestate.  All 
the  rest  of  his  property,  which  was  a  very  large  and  valu- 
able real  estate,  he  disposed  of  by  his  wUl.  A  very  large 
portion  of  it  he  devised  to  his  daughter  for  life,  and  at  her 
death  to  her  three  children  in  fee  simple,  or  in  case  of 
their  death  to  other  devisees  named  in  the  will.  The  resi- 
due of  his  real  estate  mentioned  in  the  will,  the  testator 
devised  to  his  two  nephews,  Thomas  and  Andrew  Sin- 
nickBon. 

Bobert  G.  Johnson  died  in  October,  1850,  and  the  de- 
visees are  in  possession  under  the  will. 

These  are  the  fiacts  stated  in  the  bill.  The  bill  is  de- 
murred to,  and  these  £Eicts  must  be  taken  as  true.  The 
bill  prays  that  the  agreement  between  the  complainant 
and  the  said  Kobert  6.  Johnson  may  be  specifically  per- 
formed and  carried  into  execution  by  the  defendants,  and 
they  be  decreed  to  convey  to  the  complainant  the  equal 
one  half  part  of  the  estate  of  the  said  Robert  G.  Johnson ; 
or,  if  it  should  be  deemed  more  equitable  and  just,  that 
the  said  Anna  G.  Ilubbell  be  decreed  to  reconvey  to  the 
complainant  the  land  which  she  received  from  the  com- 
plainant as  the  consideration  for  the  performance  of  his 
part  of  the  said  agreement. 

There  can  be  no  doubt  but  that  a  person  may  make  a 
valid  agreement  binding  himself  legally  to  make  a  par- 
ticular disposition  of  his  property  by  last  will  and  testa- 
ment. The  law  permits  a  man  to  dispose  of  his  own  pro- 
perty at  his  pleasure,  and  no  good  reason  can  be  assigned 
why  he  may  not  make  a  legal  agreement  to  dispose  of  his 
property  to  a  particular  individual,  or  for  a  particular  pur- 
pose, as  well  by  will  as  by  a  conveyance  to  be  made  at 
some  specified  future  period  or  upon  the  happening  of 
some  future  event.  It  may  be  unwise  for  a  man,  in  this 
way,  to  embarrass  himself  as  to  the  final  disposition 
of  his  property,  but  he  is  the  disposer,  by  law,  of  his  own 
fortune,  and  the  sole  and  best  judge  as  to  the  time  and 
manner  of  disposing  of  it.    A  court  of  equity  will  decree 
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the  ipecific  performance  of  such  ma  igreement  upoii  Ac 
recognised  principles  by  which  it  is  governed  in  the  tm- 
cise  of  this  branch  of  its  jarisdiction.  In  the  csm  of 
Rkers  offamst  The  Hzteuicrs  of  Bkers  (3  Dtsmnu  Jtep.  IS^ 
the  coort,  in  sustaining  the  propriety  of  a  eoort  of  eqnitjr*! 
recognising  and  enforcing  such  an  agreement,  veiy  ipnh 
perly  remarked,  that  a  man  might  renounce  every  powcfy 
benefit,  or  right  which  the  laws  give  him,  and  he  wiD  be 
bound  by  his  agreement  to  do  so,  provided  the  agreement 
be  entered  into  £Edrly,  without  surprise,  impodtioD,  or 
fraud,  and  that  it  be  reasonable  and  moraL 

In  Izard  v.  Executor  of  Izard  (1  Dessau.  Rep.  116)  tlieie 
is  a  note  to  the  case,  in  which  most  of  the  old  anthoritiei 
bearing  upon  this  subject  are  collected.  There  are  two 
classes  of  authorities  there  collected,  one  of  which  relstei 
to  the  subject  of  agreements  by  two  parties  to  make  mu- 
tual wills  in  favor  of  each  other,  on  certain  contingeneiei; 
and  the  other,  in  which  courts  of  equity  have  decreed  the 
specific  performance  of  agreements  connected  with  teets- 
mentary  or  other  settlements.  In  addition  to  the  casefl 
cited  in  this  note,  I  would  refer  to  the  case  of  Lord  Fa^ 
pole  v.  Lord  Oxford  (3  Vea.  402),  and  the  same  case  in  (7 
D.  ^  E.  138),  and  Lewis  v.  Maddocks  (6  Ves.  Jr.  150) ;  For- 
iesciie  v.  Hannah  (19  Ves,  71),  and  a  note  in  which  a  re- 
l)ort  of  the  case  of  Jones  and  wife  v.  3Iartin  (8  AnsL  882) 
is  given  at  length;  Podmore  v.  Gunning  (9  Sim.  644); 
Moorhouse  v.  Colcin  (9  E.  L.  ^  E.  Rep.  136). 

The  case  of  Joixes  and  vrfe  v.  Martin  was  this :  By  arti- 
cles executed  upon  the  marriage  of  Mr.  and  Mrs.  Joned, 
tlie  father  of  Mrs.  Jones  covenanted  to  leave  her,  upon 
his  death,  certain  tenements ;  and  that  he  would  at  his  de- 
cease, by  his  will,  give  and  leave  her  a  full  and  equal  share, 
with  her  brother  and  sister,  of  all  his  personal  estate,  to 
be  held  and  enjoyed  immediately  after  the  decease  of  him- 
self and  his  wife,  and  not  before.  The  father,  for  the  par- 
pose  of  defeating  the  articles  of  settlement,  conveyed  a 
large  part  of  his  property,  consisting  of  East  India  stocky 
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to  his  son.  On  appeal,  it  was  decreed  that  the  stock  and 
cRvidends  were  subject  to  the  covenants.  In  the  case  of 
Fofrteseut  v.  Sennah  (19  Ves.  66)  it  was  determined,  that 
where  a  &ther,  by  indenture,  covenants  for  an  equal  divi- 
sion, at  his  death,  of  all  the  property  he  should  die  seized 
or  possessed  of  between  his  two  daughters  or  their  fami- 
lies, though  he  retains  the  power  of  free  disposition  by 
act  in  his  life,  cannot  defeat  the  covenant  by  a  disposition 
in  eflfect  testamentary,  as  by  reserving  to  himself  an  in- 
terest for  life.  Following  the  principles  established  by 
these  authorities,  it  was  decided  in  the  ease  of  Rivers 
against  River's  executors,  before  referred  to,  that  where  a 
woman  about  to  many  a  man  had  agreed  in  writing  to 
renounce  all  claims  on  his  estate  on  his  agreeing  to  make 
adequate  provision  for  her,  and  had  made  provision  for 
her  by  will  and  deed,  that  the  court  would  sec  the  agree- 
ment executed  by  enlarging  the  provisions,  if,  in  the  opin- 
ion of  the  court,  it  was  not  an  adequate  provision  in  pro- 
portion to  the  estate.  The  authority  established  in  all  these 
cases  has  recently  been  very  fully  recognised  in  the  House 
of  Lords,  in  the  case  of  Logan  v.  Wienholt  (7  BligKs  R. 
58,  54,)  and  the  substance  of  which  is  given,  as  follows, 
in  2  Story's  Eq.  §  786.  If  a  person  covenants,  or  agrees, 
or  in  any  other  manner  validly  binds  himself  to  give  to 
A.,  by  his  will,  as  much  property  as  he  gives  to  any  other 
child,  he  may  put  it  out  of  his  power  to  do  so  by  giving 
away  all  his  property  in  his  lifetime ;  or,  if  he  binds  him- 
self to  give  to  A.  as  much  as  he  gives  to  B.,  by  his  will, 
he  may,  in  his  lifetime,  give  to  B.  what  he  pleases,  so  as, 
by  his  will,  he  shall  give  to  A.  as  much  as  he  gives  to  B. 
But  then  the  gifts  which  he  makes  in  his  lifetime  to  B. 
mast  be  out  and  out.  For  if,  to  defraud  or  defeat  the  ob- 
ligation which  he  has  thus  entered  into,  he  gives  to  B. 
any  property,  real  or  personal,  over  which  he  retains  a 
control,  or  in  which  he  reserves  an  interest  to  himself, 
then,  in  order  to  protect  the  agreement  or  obligation,  and 
to  prevent  his  escaping,  as  it  were,  from  his  own  contract, 
Vol.  n.  2  p 
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eoorts  of  equity  wiU  treat  this  gift  to  B.  in  the  same  man- 
ner as  if  it  were  purely  testamentaiy,  and  were  included  ia 
a  will ;  and  the  subject  matter  of  the  gift  will  be  brou^ 
back,  and  made  the  fund  out  of  which  to  perform  the  ob» 
ligation.  At  all  events,  it  will  be  made  the  measure  Ibr 
calculating  and  ordering  the  performance  o^  and  dealing 
with,  the  claim  arising  under  the  agreement  or  obligation. 

This  agreement,  then,  made  between  the  complainant 
and  his  &ther  was  a  legal  agreement.  And  this  coort 
should  decree  its  execution,  if,  in  the  exercise  of  its  legtl 
discretion,  it  can  do  it  without  violating  any  principle  of 
equity  or  doing  injustice  to  any  third  party  who  may  be 
innocently  involved  in  the  transaction.  Generallv,  the 
agreement  may  be  enforced  without  any  embarrassment 
K  A.  enters  into  an  agreement,  for  which  he  receives  a 
good  consideration  with  B.,  to  give  him  his  property  bv 
will,  and  in  violation  of  his  agreement  he  g^ves  it,  by  his 
will,  to  C,  the  court  will  declare  C.  a  trustee  for  B.  In 
doing  this,  it  does  C.  no  wrong.  A.  having  undertaken  to 
make  to  C.  a  voluntary  gift  of  that  which  he  had  no  right 
in  law  so  to  dispose  of,  the  court  does  C.  no  injustice,  and 
violates  none  of  his  rights,  by  declaring  him  a  mere  tntf- 
tee.  To  permit  C.  to  hold  the  property  as  against  B.,  the 
court  would  sanction  the  fraud  which  A.  had  committed 
in  disposing  of  the  property  in  violation  of  his  agree- 
ment 

Several  objections  are  made  to  the  court's  decreeing  a 
specific  performance  in  this  case,  in  addition  to  the  gene- 
ral one  which  I  have  considered. 

It  is  said,  that  this  agreement  was  in  parol,  and  is  there- 
fore contrary  to  the  statute  of  frauds.  But  although  tlufl 
agreement  was  a  mere  parol  one,  if  there  was  a  part  pe^ 
formance  of  it,  of  such  a  character  as,  upon  the  principles 
recognised  and  acted  upon  by  this  court,  will  take  a  parol 
agreement  out  of  the  statute,  then  there  is  nothing  pecu- 
liar about  an  agreement  of  this  kind  to  exclude  it  from 
^         the  operation  of  those  principles.    K  one  party  to  a  pifd 
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;reement  has  wholly  or  partially  performed  it  on  his 
irty  80  that  its  nonfulfilment  by  the  other  party  is  a  fraud, 
,6  court  will  compel  a  performance.  In  this  case,  the 
tn  performed  his  part  of  the  agreement.  He  paid  a  valu- 
Ae  consideration,  and  parted  with  his  property.  In  fact 
^eiything  was  done  and  performed  by  both  parties  that 
le  character  of  the  transaction  would  admit  of.  The  part 
■  the  agreement  which  the  son  was  to  perform  was  to  be 
srformed  in  prcesenti,  and  that  part  to  be  performed  by 
le  fiather  was  to  be  performed  infuturo.  There  is  no  un- 
ortainty  about  the  agreement  in  the  slightest  respect. 

IB  definite  and  certain  in  every  particular.  It  is  specifi- 
lUy  set  out  by  the  complainant  in  his  bill,  and  the  agree- 
lent,  as  alleged,  is  admitted  by  the  demurrer.  There  is 
>  objection  to  a  decree  on  the  ground  of  the  contract  not 
Bing  in  writing. 

It  was  again  objected,  that  the  peculiar  character  of  the 
mtract  is  such  as  should  induce  a  court  to  refuse  its  aid 
I  carrying  it  into  execution,  that  it  was  a  mere  promise 
tade  by  a  father  to  his  son,  and  ought  not  to  be  looked 
DOn  as  a  binding  agreement ;  and  that  it  is  bad  policy  for 
le  court  to  recognise  an  agreement,  made  between  a 
iher  and  son,  that  the  father  will  devise  to  his  son  the 
hole,  or  any  considerable  portion  of  his  property ;  that 
Lch  an  agreement  has  a  tendency  to  destroy  that  mutual 
ilationship  which  ought  to  exist  between  father  and  son, 
id  should  not,  therefore,  be  sanctioned  by  a  court  of 
luity.  I  do  not  consider  the  agreement  in  question  ob- 
ictionable  upon  any  of  these  considerations.  It  cannot 
8  regarded  as  a  mere  promise,  which  the  son  relied  upon 
I  such,  and  trusting  alone  to  the  honor  and  word  of  his 
kther.  Here  was  the  son  just  of  age,  the  owner  of  a 
uge  and  very  valuable  property  which  he  inherited  from 
is  mother.  There  were  but  two  children,  and  the  father 
iw  himself  possessed  of  a  large  estate.  He  was  desirious 
f  a  famHy  arrangement  with  regard  to  both  estates.  He 
tased  the  propriety  of  it  upon  his  son  while  he  was  yet 
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nu'iiT.  ivhit.'h  \va~  iiiinh'  Ht  hi<  solicitation,  accompanied 
with  aii  the  ]MT-iiii-i«'ii  nin]  iiitluoiu-i.'  of  ]iarental  author- 
ity. The  ooniplaiiijint  i<  t-ertinnly  mtitled  to  some  relief: 
aii'l  ittliore  is  anv  in«iuriiu»niitahK»  difficultv  in  decreeinif 
ih'-  atrroemeiit  to  ho  s]M'iitirally  jn'iiorniod,  the  court  will 
triiil^-avor  to  give  him  roliof  in  some  other  shape. 

There  are  difficulties  in  tlio  way  of  enforcing  the  pe^ 
fiiniiAnce  of  this  agreeuient  s|H>oifioalh\  which  appear  to 
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me  to  be  insarmountable.  The  complainant  has  a  right 
to  the  protection  of  this  court,  and  to  its  aid  in  establish- 
ing and  enforcing  his  rights.  But  if  that  protection  and 
aid  cannot  be  afforded  him  without  invading  and  disre- 
garding the  rights  of  others,  this  court  may  not,  in  its 
anxiety  and  desire  to  relieve  one  party,  inflict  a  wrong 
and  injury  upon  another  entirely  innocent  in  the  transac- 
tion. 

The  agreement  on  the  part  of  the  fether  was,  that  he 
would  leave  all  his  property  equally  between  his  two  chil- 
dren, the  complainant  and  his  sister.  The  father  has  vio- 
lated his  agreement  as  to  both,  and  has  dissapointed  the 
expectations  as  well  of  his  daughter,  as  of  the  complain- 
ant, his  son.  But  it  is  manifest  that  this  court  cannot  de- 
cree the  daughter  entitled  to  one  half  of  the  property. 
She  was  no  such  party  to  the  agreement  as  entitled  her 
to  have  it  specifically  enforced  for  her  benefit.  She  agreed 
to  nothing  on  her  part ;  there  was  nothing  on  her  part  to 
be  performed.  She  received  the  consideration  which  her 
&ther  exacted  for  his  part  of  the  agreement.  She  was 
benefited,  and  not  injured,  by  the  agreement,  as  far  as  it 
was  performed.  Suppose  the  court  should  declare  that 
the  complainant  has  an  attaching  equitable  trust  in  the 
testator's  estate  in  the  hands  of  the  devisees  under  the 
will,  and  is  entitled  to  one  half  that  estate.  Of  such  a 
decree  the  grandchildren  or  nephews,  who  are  devisees, 
would  have  no  right  to  complain,  because  what  the  testa- 
tor devised  to  them  he  had  no  right  so  to  dispose  of.  lie 
had  agreed  to  dispose  of  it  otherwise,  and  the  party  to 
that  agreement  claims  the  benefit  of  it.  But  not  so  with 
Mrs.  Hubbell.  By  the  agreement,  she  was  to  have  one 
equal  part  of  the  estate  with  her  brother.  She  has  been 
disappointed,  as  well  as  he,  in  her  expectations,  and  she 
has  only  a  life  estate  in  a  part,  instead  of  a  fee  simple  in 
one  half  the  property.  How  can  I  carve  out  of  this  es- 
tate, devised  as  it  is,  the  portion  which  the  complainant 
daims  without  doing  an  injuiy  and  injustice  to  Mrs.  Hub- 

2f* 
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bell  ?  Mrs.  Hubbell  is  not  in  any  way  responsible  for  the 
will  of  her  father.  It  is  not  alleged  that  she  controlled 
him,  or  endeavored  to  control  him,  in  making  his  will 
She  is  an  innocent  party,  and  entitled  as  much  to  the  pro- 
tection of  the  court  as  the  complainant.  Suppose  I  was 
to  take  out  of  this  estate  one  half  of  it  for  the  complam- 
ant,  I  could  not  alter  the  character  of  the  estate  which 
the  devisees  have  under  the  will  to  the  other  half  Mra. 
Hubbell  then  would  necessarily  have  a  life  estate  only  in 
a  little  more  than  one  half  of  what  is  given  her  by  the 
will ;  and  yet,  retaining  all  the  will  gives  her,  it  is  not 
equal  to  the  absolute  property  in  one  half  of  the  estate, 
which,  if  the  agreement  had  been  performed,  she  would 
have  been  entitled  to. 

Now  although  the  agreement  upon  which  the  bill  i« 
filed  is  a  legal  one,  it  does  not  follow  that  a  Court  of  Chan- 
cery will  decree  its  specific  performance.  It  is  not  a  matter 
of  right,  in  either  party,  that  the  court  should  make  such  a 
decree ;  but  it  is  a  matter  of  discretion  in  the  court,  which 
withholds  or  grants  relief,  according  to  the  circumstances 
of  each  particular  case,  when  the  general  rules  and  prin- 
ciples which  govern  the  court  will  not  furnish  any  exact 
measure  of  justice  between  the  parties.  2  Story's  Eq.  Jit. 
742.  Courts  of  equity  will  not  enforce  the  specific  per- 
formance of  a  contract  at  the  instance  of  a  vendor,  where 
his  title  is  involved  in  difficulties  which  cannot  be  re- 
moved, although  it  may  be  a  case  where,  at  law,  an  action 
may  be  maintained  for  damages ;  or,  in  a  case  where  the 
character  and  condition  of  the  property,  to  which  the 
contract  is  attached,  have  been  so  altered,  that  the  terms 
and  restrictions  of  it  are  no  longer  applicable  to  the  ex- 
isting state  of  things  ;  or,  in  cases  where,  from  a  change 
of  circumstances  or  otherwise,  it  would  be  unconscien- 
tious to  enforce  it.  The  proposition  may  be  more  gene- 
rally stated,  that  courts  of  equity  will  not  interfere  to  de- 
cree a  specific  performance,  except  in  cases  where  it  would 
be  strictly  equitable  to  make  such  a  decree.  2  Skny'B  Jij^ 
JvL  §  749^  750,  and  notes. 
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In  this  case,  the  situation  of  the  property  to  which  the 
sontract  is  attached  is  such,  and  the  rights  of  third  parties 
ire  BO  involved  in  the  subject  matter  of  the  controversy, 
IB  to  render  it  extremely  embarrassing  and  difficult  to 
sany  into  effisct  a  decree  for  specific  performance.  I  arrive 
it  ^is  conclusion  with  less  reluctance  than  I  otherwise 
ihould,  firom  the  consideration  that  the  complainant  is 
not  entirely  remediless  in  the  premises. 

The  consideration  of  the  agreement  on  the  part  of  the 
complainant  was,  that  he  should  convey  to  his  sister  one- 
sizth  part  of  his  inheritance  which  he  had  received  from  his 
mother.  Mrs.  Hubbell  was  present  when  the  arrangement 
iras  made.  It  was  a  family  arrangement,  made  between 
die  father,  son,  and  daughter.  The  daughter  assented  to 
it;  and  to  carry  out  the  family  compact,  she  accepted 
from  her  brother  a  conveyance  of  the  land,  which  'was 
the  performance  of  his  part  of  the  contract.  She  accepted 
it  upon  the  terms  of  the  agreement,  which  terms,  if  faith- 
fiilly  carried  out,  would  have  conferred  additional  benefits 
opon  herself  as  well  as  her  brother.  The  family  arrange- 
ment has  not  been  carried  out,  and  it  is  against  equity 
and  good  conscience  that  the  sister  should  continue  in  the 
enjoyment  of  her  brother's  land  without  compensation  or 
satisfaction. 

There  are  several  objections  interposed  to  this  form  of 
relief.  It  is  said  no  fraud  is  imputed  to  any  of  the  parties 
at  the  time  of  making  the  agreement,  and  no  fraud  is 
alleged  to  have  been  committed  by  Mrs.  Hubbell  since ; 
that  Mrs.  Hubbell  made  no  promise  which  was  to  be  ful- 
filled on  her  part,  and  that  she  is  not  responsible  for  the 
nonfulfilment  of  the  agreement  by  her  father. 

The  fraud  of  the  father  was  in  not  making  his  will,  and 
dividing  his  estate  between  his  children.  It  does  not  divest 
the  breach  or  nonfulfilment  of  the  contract  of  its  fraudu- 
lent character  because  the  fraud  was  not  meditated  at  the 
time  the  agreement  was  made.  The  fraud  of  the  daugh- 
ter consists  in  retaining  her  brother's  land  without  consi- 
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deration,  which  is  against  good  conscience.    It  is  to  pro- 
tect the  complainant  against  this  fraud  that  this  mode  of 
relief  is  proper.    That  Mrs.  Hubbell  made  no  agreement 
or  promise  with  her  brother  that  she  would  be  respon- 
sible that  the  contract  should  be  carried  out,  does  not 
make  it  the  less  unconscionable  that  she  should  hold  her 
brother's  land,  conveyed  to  her  under  a  family  compact 
made  for  their  mutual  benefit,  which  has  failed  of  exeoa- 
tion  througli  default  of  either  of  them,  but  of  a  third 
party.    She  accepted  the  land  under  the  family  arrange- 
ment ;  that  arrangement  has  fallen  through.    The  pod- 
tion  of  the  complainant  is  of  some  consideration  with  the 
court.     She  was  one  of  the  heirs  at  law  of  Robert  G. 
Johnson.    He  is  not  only  a  sufferer  by  the  father's  viola- 
tion of  the  agreement,  but  without  cause  has  been  disin- 
herited ;  and  that  which  in  law  and  justice  belonged  to 
him  by  his  double  right  as  heir  and  by  contract,  is  all,  or 
nearly  all,  bestowed  upon  his  sister  and  her  children. 
Under  such  circumstances,  to  permit  the  sister  to  enjoy, 
without  any  consideration,  a  part  of  that  inheritance 
which  the  complainant  derived  from  his  mother  is  unjoat, 
and  a  court  of  equity  ought  to  prevent  it. 

This  relief  the  complainant  is  not  entitled  to  under  the 
present  bill,  as  it  is  framed.  The  demurrer  is  therefore 
well  taken,  and  must  be  sustained  with  costs.  The  com- 
plainant is  at  liberty  to  amend  his  bill,  if  he  sees  proper, 
upon  the  usual  terms,  so  as  to  adapt  it  to  the  views  I  have 
expressed  and  to  the  relief  suggested. 


Lebbeus  W.  Laturop  and  wife  vs.  Colgate  Gilbert  et  aL 

A  father  placed  trust  funds  in  the  hands  of  his  son  in  hiw,  for  the  benefit  of  Ui 
daughter.  The  son  in  law  purcliased  real  estate  with  the  tnut  funds,  md 
took  the  deed  in  his  own  name. 

Held,  that  the  court  would  protect  the  real  estate  agaioat  a  jodgmeot  iod 
cation  creditor  of  the  husband. 
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9  prapertj  it  so  held  bj  the  husband,  aud  he  expends  his  own  money,  to 
t§p  amoiuit,  in  making  improvements  upon  the  trust  property,  &ir  the 
poM  of  protecting  it  from  his  creditors,  the  coart  might  properly  refuse 
rid  in  protecting  the  trust  property,  and  certainly  would  not  interfere,  ex- 
t  to  ftr  as  to  protect  the  fund  in  the  property  belonging  to  the  wife. 


1  W.  Scudder  and  W.  Hoisted^  for  complainants. 
r.  JBeaslej/j  for  defendants. 


Chakckllor.  On  the  first  day  of  April,  1849,  Wil- 
I  Grant  and  wife  and  Lewis  Perrine  and  wife,  for  and 
tonaideration  of  the  sum  of  five  hundred  dollars,  by 
r  deed  of  bargain  and  sale,  conveyed  to  Lebbeus  W. 
nop,  trustee  of  Jane  Lathrop,  his  wife,  a  lot  of  land 
16  city  of  Trenton.  Since  the  conveyance,  improve- 
tBy  to  a  large  amount  in  value,  have  been  put  upon 
[oemises  so  conveyed.  Subsequent  to  the  making  of 
e  improvements,  Colgate  Gilbert  recovered  a  judg- 
t  against  Lathrop  for  upwards  of  $8000,  and  placed 
zdcntion  in  the  hands  of  the  sheriff  of  the  county  of 
cer,  who  levied  upon  the  said  property',  aud  advertised 
isme  for  sale.  The  complainants  filed  their  bill,  alleging 

the  said  property  was  purchased  with  the  money  of 
wife,  which  the  husband  held  in  trust  for  her,  and 

the  improvements  were  paid  for  with  the  money  of 
wife,  which  Lathrop,  the  husband,  held  in  like  trust. 

bill  £urth,er  alleges,  that  when  the  deed  for  the  pro- 
Y  was  drawn,  instructions  were  given  to  the  scrivener 
q^ress  the  purposes  of  the  trust  in  the  deed,  but  that, 
ugh  inadvertence  or  want  of  skill,  he  neglected  to  do 
The  bill  prays  that  the  trust  may  be  established,  and 
pioperty  of  the  wife  be  protected  from  the  judgment 
execution  of  the  defendant  Gilbert  The  defendant, 
lis  answer,  puts  the  complainants  to  the  proof  of  their 
■ 

Bunk  it  is  proved  with  sufficient  certainty  that  the 
wigr  was  purchased  with  trust  fonda  belonging  to  the 
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wife,  which  were  in  the  hands  of  her  husband,  aa  her 
trustee.  The  trust  money  was  the  proceeds  of  trust  pro- 
perty, which  had  been  secured  for  the  sole  benefit  of  the 
wife  by  her  father.  The  original  transaction  by  whidi 
the  trust  fund  was  created  is  not  impeached.  The  fimd 
is  traced  into  this  property,  and  it  is  equitable  and  right 
that  this  court  should  protect  the  trust.  The  scrivener,  it 
is  proved,  was  instructed  to  draw  the  deed  expressing  the 
character  of  the  trust,  and  if  through  any  mistake  or 
want  of  skill  tlie  deed  is  not  sufficient  to  effect  the  pur- 
pose for  which  it  was  intended,  this  court  ought  to  inter- 
fere to  protect  the  rights  of  the  wife  and  establish  the 
trust.  It  is  no  objection  that,  by  the  original  terms  of  the 
trust,  the  husband  was  created  the  trustee.  A  court  rf 
equity  will  protect  the  trust  property  for  the  benefit  of  the 
wife. 

But  the  judgment  creditor  insists  that  the  trust  pio- 
perty  has  been  managed  and  used  by  the  husband  and 
wife  for  the  fraudulent  purpose  of  covering  up  the  hus- 
band's property,  and  protecting  it  from  his  creditors ;  that 
the  husband's  money,  to  a  large  amount,  has  been  ex- 
pended in  improvements  upon  the  property,  and  that  the 
husband  is  enjoying  the  benefit  of  these  improvementB, 
and  that  he  is  thus  using  the  trust  property  to  cover  up 
and  protect  his  own  property  from  his  creditors.  If  such  a 
case  were  clearly  proved,  this  court  might  properly  refuse 
its  aid  to  the  wife  altogether,  and  leave  the  parties  to  pro- 
tect themselves,  at  law,  in  the  best  way  they  could.   Cer- 
tainly this  court  would  not  interfere  in  such  a  case,  ex- 
cept so  far  as  might  be  necessary  to  protect  the  actual- 
fund  in  the  property  which  boiiajide  belonged  to  the  wife- 
Whether  it  would  protect  the  trust  fund  at  all,  would  de-' 
pend,  in  a  measure,  upon  what  participation  the  wife  htA- 
in  the  fraud.     The  principle  never  would  be  tolemtedU 
which  should  establish,  that  an  insolvent  husband  mights 
purchase,  as  trustee  for  his  wife,  and  with  big  wife's  mo-- 
ney,  a  lot  of  land  for  five  hundred  dollars,  then  put  ii 
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proyementB  on  it  with  his  own  money  to  the  amount  of 
three  or  fonr  thonsand  dollars,  and  in  this  way  protect  his 
own  property  firom  his  creditors  under  cover  of  the  trust. 
A  court  of  equity  will  not  countenance  fraud  in  any  shape. 
The  more  artful  its  effort  at  concealment,  the  more  search- 
ing and  zealous  will  the  court  be  to  detect  it  and  defeat 
its  design. 

But  I  do  not  think  the  evidence  in  this  case  sufficient 
to  establish  such  fraud.  The  trust  money  which  the  hus- 
band had  in  his  hands  was  sufficient  to  pay  for  all  the  im- 
provements put  upon  the  property.  The  fund  is  traced, 
perhaps  with  as  much  certainty  as  the  nature  of  the  trans- 
action would  admit,  from  its  original  investment  by  the 
&ther  of  Mrs.  Lathrop  through  its  several  reinvestments, 
down  to  the  purchase  of  the  property  in  question,  and  the 
improvements  made  upon  it.  If  the  deed,  made  by 
Messrs.  Grant  and  Perrine  to  the  husband,  had  expressed 
the  trust  with  sufficient  certainty,  tliere  is  no  evidence  in 
this  cause  of  a  character  to  impeach  that  trust.  I  think 
it  fair  and  equitable  to  look  at  the  case  in  this  light.  The 
court  is  only  placing  the  wife  in  the  same  position  she 
ought  to  have  been  placed  by  tliat  deed. 

The  complainants  are  entitled  to  a  decree,  but  without 
costs. 


Enoch  Doughty  vs.  Sarah  Doughty,  executrix. 

A«  bring!  an  action  at  law  against  B.  B.  files  bis  bill  in  this  court,  and  enjoins 
A-  from  prosecuting  his  action  at  law.  Afterwards  the  bill  is  dismissed. 
This  co^rt,  upon  a  bill  filed  by  A.,  will  prevent  B.  from  taking  advantage, 
by  a  plea  of  the  statute  of  limitations,  of  the  time  which  A.  was  enjuined, 
by  tbo  proceas  of  this  court,  from  prosecuting  his  action  at  law,  if  B.  ob- 
tamad  tfaat  advantage  by  the  action  of  this  court  in  the  suit  instituted  by  B. 

^hero  a  ooart  of  equity  has,  by  the  solicitation  of  a  suitor  invoking  the  aid  of 
tbe  eoart  lor  his  relief,  interfered  with  the  legal  rights  of  another,  and  im< 
pairad  hia  Up!  rtmodjt  it  ia  the  duty  of  this  ooart  to  protect  the  party 
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whose  rigbti  haTe  been  thai  interfered  with  tfiunet  any  undue  dif«M|i 
attempted  to  be  taken  bj  the  other  party  at  whose  solicitation  the  power  of 
this  court  was  called  into  action. 

Ooe  acknowledged  principle  on  which  oonrts  of  equity  give  relief,  is  to  pievat 
an  advantage  gained  at  law  from  being  used  against  conscience. 

It  appearing,  in  tliis  case,  that  the  party  lost  his  legal  remedy,  not  by  tbsi^ 
tion  of  this  court,  but  through  his  own  laeket  and  negligence,  relief  was  de- 
nied. 


Janies  Wilson^  for  complainant 
W.  Hoisted^  for  defendant. 

The  Chancbllor.  At  September  term,  1845,  of  the 
Circuit  Court  of  the  county  of  Atlantic,  Enoch  Doughty, 
the  complainant,  commenced  a  suit,  by  summons  in  as- 
sumpsit, against  Nathaniel  Doughty,  the  defendant's  testt- 
tor.  The  bill  alleges  that  the  suit  was  brought  to  recover 
a  debt  of  upwards  of  ^3000,  which  Nathaniel  Doughty 
owed  the  complainant  on  book  of  account.  On  the  second 
of  December,  1845,  Nathaniel  Doughty  filed  his  bill  in 
this  court,  and  obtained  an  injunction  against  the  com- 
plainant, enjoining  him  from  further  prosecuting  his  saW 
suit  at  law.  There  was  a  protracted  litigation  in  the  Buit 
in  chancery,  which  was  finally  determined  in  the  Coort 
of  Errors  and  Appeals.  The  result  was,  that  on  the  19th 
of  March,  eighteen  hundred  and  fifty,  the  bill  was  dis- 
missed, with  costs,  upon  its  merits, 

Nathaniel  Doughty  died  the  23d  November,  1852,  and 
the  defendant  took  out  letters  testamentary  upon  his  will, 
of  which  she  was  the  executrix.  On  the  24th  of  Novem- 
ber, eighteen  hundred  and  fifty-four,  the  complainant  com- 
menced a  suit  at  law  in  the  Atlantic  Circuit  Court  by 
summons  in  assumpsit  against  the  defendant.  The  bill 
alleges  that  this  suit  at  law  is  for  the  same  cause  of  action 
for  which  the  suit  at  law  against  Nathaniel  Doughty  w>* 
brought  and  the  prosecution  of  which  was  restrained  by 
the  injunction  of  this  court. 

It  appears,  then,  by  the  statement  of  the  bill,  that  little 
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upwards  of  eleven  years  elapsed  between  the  commence- 
ment of  the  first  and  of  the  second  suit  at  law ;  that  the 
first  suit  was  enjoined  by  this  court  for  about  four  years 
and  six  months ;  that  a  period  of  about  two  years  and 
eight  months  elapsed,  after  the  dissolution  of  the  injunc- 
tion, to  the  death  of  Nathaniel  Doughty ;  and  that,  from 
the  death  of  Nathaniel  Doughty  up  to  the  time  of  bring- 
ing the  last  suit  at  law,  there  were  upwards  of  eighteen 
months  permitted  to  expire,  deducting  the  six  months 
which,  by  the  statute,  a  suit  against  the  executor  was  pro- 
hibited from  being  brought. 

The  object  of  the  bill  is  to  obtain  an  injunction  to  pre- 
vent the  defendant  from  pleading  the  statute  of  limita- 
tions in  the  suit  against  her  at  law. 

Where  this  court  has,  by  the  solicitation  of  a  suitor  in- 
voking the  aid  of  this  court  for  his  relief,  interfered  with 
the  legal  rights  of  another,  and  impaired  his  remedy  at 
law,  it  would  seem  to  be  right,  and  the  duty  of  the  court, 
to  protect  the  party  whose  rights  had  been  thus  interfered 
with  against  any  undue  advantage  attempted  to  be  taken 
by  the  other  party,  at  whose  solicitation  the  power  of  this 
court  was  called  into  action.  It  would  be  unconscientious 
for  a  party  to  plead  the  statute  of  limitations  against  an 
adversary  who,  at  his  solicitation,  had  been  enjoined  from 
prosecuting  his  suit ;  and  it  would  seem  to  be  the  appro- 
priate remedy,  that  the  same  instrument  which  he  had 
used  to  interrupt  the  legal  proceedings  of  another,  should 
be  interposed  as  a  shield  to  prevent  his  taking  an  undue 
advantage  of  such  interruption.  One  acknowledged  prin- 
ciple, on  which  courts  of  equity  give  relief,  is  to  prevent 
an  advantage  gained  at  law  from  being  used  against  con- 
science. Bond  V.  Hopkins^  1  Schs.  and  Lef.  413 ;  2  Story's 
Eq.  J.  §  1521  and  notes;  Anonymous^  2  Cos.  in  Ch.  217; 
JPuUeney  v.  Warrenj  6  V&s.  73.  Nor  do  I  see  any  necessity 
of  this  court*s  assuming  jurisdiction  of  the  whole  subject 
of  controversy,  and  withdrawing  the  suit  from  the  court 
of  law,  to  be  finaHy  settled  here.    There  is  no  necessity 

Vol.  n.  2  a 
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of  doing  this  in  order  to  give  adequate  relief.  The  party 
obtains  all  the  relief  he  requires  if  this  court  enjoins  lufl 
adversary  from  interposing  the  statute  of  limitations  as  a 
plea  in  the  suit  at  law.  This  is  a  simple  mode  of  relieving 
the  party,  and  no  good  reason  has  been  suggested  why 
the  court  may  not  exercise  its  jurisdiction  in  this  way. 

But  although  there  is  no  difficulty  in  the  court's  giving 
this  relief  in  a  proper  case,  the  question  is,  whether  the 
complainant  is  in  a  position  to  call  upon  this  court  for  aid, 
and  whether  he  has  not,  by  his  own  laches,  forfeited  any 
claim  he  might  otherwise  have  had  to  the  interposition  of 
the  court  on  his  behalf. 

First.  The  injunction  granted  by  this  court  did  not 
place  the  original  defendant  in  the  suit  at  law,  nor  the  de- 
fendant in  the  present  suit  at  law,  in  a  position  to  take 
advantage  of  the  complainant  by  pleading  the  statute  of 
limitations.  When  the  injunction  was  dissolved,  the  plain- 
tift'  in  the  suit  at  law  was  left  free  to  prosecute  his  action. 
The  fact  of  there  having  been  an  injunction  could  not  in 
any  way  regulate  or  affect  the  defendant's  pleadings.  He 
could  no  more  plead  the  statute  of  limitations  then  than 
he  could  have  pleaded  it  if  there  had  been  no  interrup- 
tion ;  because  the  pica  must  have  been,  not  that  six  years 
had  expired  from  the  time  the  cause  of  action  arose  to 
the  time  of  filing  the  plea,  but  to  the  time  of  the  com- 
mencement of  the  suit.  The  injunction  of  this  court  wa* 
not  in  the  immediate  cause  of  the  position  in  which  the 
complainant  now  finds  himself,  and  from  which  he  aste 
to  be  relieved.  We  must  look,  then,  for  the  immediate 
cause  of  the  complainant's  embarrassment 

During  the  progress  of  the  suit  in  chancery,  the  com — ' 
plainant's  attorney  in  the  suit  at  law  died.  After  the  dis^^ 
solution  of  the  injunction,  no  summons  or  declaration  o0 
action  could  be  found  on  the  records  of  the  court  Th^ 
loss  of  this  record,  and  not  the  injunction,  has  caused  th^ 
embarrassment.  It  will  not  do  to  say,  that  the  injunctio 
was  the  remote  and  primary  cause  of  the  difficulty ;  tha' 
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if  the  injunction  had  not  interrupted  the  proceedings  the 
papers  would  not  have  been  lost.  The  loss  of  the  papers 
Ib  a  misfortune,  from  the  consequences  of  which  this 
court  cannot  relieve  the  complainant. 

But,  secondly.  The  laehe^  of  the  complainant  have 
been  great,  and  no  excuse  for  them  has  been  offered  which 
can  avail  the  party  in  a  court  of  equity.  Nathaniel  Dough- 
ty died  in  November,  1852,  two  years  and  eight  months 
after  the  injunction  was  dissolved.  During  this  period, 
the  complainant  took  no  steps  to  revive  his  old  suit  at 
law,  or  to  institute  a  new  one.  He  allowed  two  more 
years  to  pass  after  Nathaniel  Donghty^s  death,  and  he 
then  commences  the  existing  suit,  in  aid  of  which  this 
court  is  asked  to  inteq>osc.  Here,  then,  was  a  delay  of 
more  than  three  years.  The  only  excuse  for  it  which  is 
g^ven  in  the  bill  is,  that  during  this  period,  the  complainant 
was  recovering  from  the  cftects  of  his  loss  of  money  and  of 
time  expended  in  his  litigation  in  chancery.  Such  an  ex- 
cuse cannot  avail  the  complainant.  If  he  has  lost  any 
legal  rights,  the  loss  is  to  be  attributed  not  to  the  injunc- 
tion of  this  court,  but  to  the  complainant's  own  inex- 
cusable negligence  and  ladws.  Tlie  defendant  has  been 
greatly  prejudiced  by  this  delay.  The  suit  is  brought  upon 
a  running  account  of  long  standing,  and  one  which  re- 
quires the  information,  which  the  party  himself  only 
could  give,  to  explain.  He  is  dead.  The  cause  might  have 
been  decided  in  his  lifetime.  The  delay  of  the  complain- 
ant has  prevented  it.  His  own  delay  and  negligence  have 
caused  his  present  embarrassment. 

The  injunction  is  denied  with  costs. 
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The  Morris  and  Essex  Railroad  Company  vs.  The  Mayor 
AND  Common  Council  of  the  City  of  Newark. 

The  Morris  and  Essex  Railroad  Company  have  no  right  to  oocnpy  or  me  Braiil 
and  Ccutre  streets,  iu  the  city  of  Newark,  in  the  manner  the  same  are  now 
appropriated  by  them,  without  the  coiiseut  of  the  mayor  aud  common  codd* 
cil  of  the  city  of  Newark. 

TliL*  legislature  has  the  power  to  authorize  the  use  of  a  pnblic  highway  for  the 
pur^Kirio  of  a  railroad,  in  such  a  manner  as  not  entirely  to  destroy  its  lue  in 
the  ordinary  mode.  The  use  of  i>ublic  highways  belongs  to  the  public,  hot 
they  have  not  been  dedicated  to  any  particular  mode  of  travel  or  use.  Ili» 
perfectly  consistent  with  the  purposes  for  which  they  were  originally  dc«g- 
iiuteil  and  iutended  that  the  public  authorities,  who  have  the  control  of  them 
as  public  highways,  nliould  adapt  them  in  their  use  to  the  conveuieace  and 
iiiiprovenieut  of  the  au'e. 

The  legi>ljiture  must  be  tin;  judges  as  to  the  benefit  to  the  public,  and  to  their 
atithority  individuals  and  the  public  must  submit. 

The  autliurity  to  use  a  pnblic  highway  for  the  purposes  of  a  railroad,  retaioiu 
the  uhc  of  such  highway  fur  all  ordinary  purposes,  subject  only  to  the  iucoD' 
veuienco  of  the  railnmtl,  is  not  such  taking  of  private  pro|>erty  from  the 
owner  of  the  ft?e  of  tiie  adjjicent  lands  as  is  contemplated  by  the  prorisioo 
of  the  constitution,  wiiich  pmvides  that  individuals  or  prixTite  corporatiuoi 
hh.'ill  not  be  authorized  to  take  private  property  for  public  use  without  joit 
conipeusation  first  made  to  the  owners.  The  eatcmcnt  of  the  highway  i«i> 
the  public,  although  the  fee  is  technically  in  the  adjacent  owner.  It  is  the 
easement  only  which  is  appropriated,  and  no  right  or  title  of  the  owner  iD* 
terfered  witli.  If  the  legislature  authorizes  the  company  to  take  the  high- 
way, and  appropriate  it  to  its  own  use,  by  destroying  the  ordinary  and  1^ 
right  of  the  public  to  use  it  as  a  highway,  then  compensation  must  be  pR^ 
vided ;  because  when  the  rights  of  the  public  in  it  coases,  then  the  use  of  tf 
reverts  to  the  person  who  holds  the  fee  in  the  land.  Then  the  legiilatiD* 
authorizes  to  be  taken  something  which  belongs  to  the  land  owner,  to  wil 
the  use  of  the  land. 

It  follows  further,  that  an  adjacent  land  owner  cannot  maintain  an  action  at  liw 
for  consequential  damages,  unless  he  can  show  a  negligent  exercise  by  ^ 
company  of  their  legal  rights ;  because  no  tuition  at  law  will  lie  for  * 
consequential  injury  necessarily  resulting  from  the  exercise  of  a  legal  fi^ 
under  legislative  authority.*    4  Com.  195  *,  10  Barb.  369  ;  18  Barb.^SSt, 

The  complainants  were  atithorized  to  construct  a  railroad  from  Morriatown  tv 
Newark.  That  was  the  object  of  their  incorporation;  and  it  is  manifest,  Cro0 
the  whole  act,  that  it  was  the  intention  of  the  legislatnre  to  oonfiar  all  tb0 
powers  necessary  to  enable  the  corporators  to  carry  out  the  object  fiir  wliick 
they  were  incorporated.  But  it  does  not  follow  that  became  the  logialatti* 
intended  to  confer  upon  the  company  all  tlie  powers  neceaaary  for  tbeS  * 

*  See  TiBamaa  v.  Tl&e  Bt\.De\.l\»V\T<wV  Co^%IhiSKb«t^ 
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cany  oat  the  object  for  which  they  were  incorporated,  that  they  are  therefore 
necesMftily  clothed  with  all  powers  to  meet  that  necessity ;  and  that  when 
not  expressed,  such  powers  are  to  be  derived  by  implication.  In  a  limited 
sense,  the  proposition  is  true,  when  the  power  sought  to  be  implied  does 
not  take  away  or  impair  the  legal  rights  of  individuals  or  of  any  other  cor- 
poration. 

The  public  rights  in  the  highways  of  the  state  can  be  impaired  or  interfered 
with  by  nothing  short  of  the  authority  conferred  by  the  sovereign  power. 
That  authority  must  be  expressly  given;  or  if  conferred  by  impHeation,  it 
must  be  a  necessary  implication. 

Heldf  that  the  right  is  not  given  by  this  charter  in  express  terms,  and  it  cannot 
be  implied,  from  auy  of  its  provisions,  to  appropriate,  for  the  purpose  of  their 
railroad,  more  than  one  half  mile  of  the  principal  public  highway  of  Newark 
without  the  consent  of  the  appropriate  public  authorities  of  the  city. 

That  the  acts  of  defeudaats,  upon  which  complainants  rely  as  establishing  con. 
sent,  are  not  sufldcient.  There  was  no  liceuse  given  to  the  company,  either 
by  parol  or  in  writing ;  and  no  fraud  can  be  inferred  from  the  fact,  that  the 
defendants  did  not  interfere,  but  stood  by  in  silence,  while  the  complainants 
expended  their  money  in  the  construction  of  their  road  upon  the  public 
kigktrays. 

There  is  no  legislative  sanction,  cither  in  the  supplement  of  2d  March,  1836,  or 
in  the  further  supplement  of  22d  February,  1838,  to  the  company's  occupy- 
ing any  public  highway,  without  first  obtaining  the  consent  of  the  proper 
legal  authorities.    They  will  not  warrant  such  a  construction. 


On  motion  to  dissolve  injunction. 

The   Chancellor.     The  Morris  and  Essex  Railroad 
Company  was  incorporated,  by  an  act  of  the  legislature  of 
the  state  of  New  Jersey,  on  the  29th  day  of  January,  1835. 
The  company  was  invested  with  all  the  rights  and  powers 
necessarj'^  and  expedient  to  8ur\'ey,  lay  out,  and  construct 
a  railroad,  or  lateral  roads,  from  one  or  more  suitable 
place  or  places  in  the  village  of  Morristown,  to  intersect 
one  or  more  place  or  places  in  the  railroad,  known  by  the 
name  of  the  New  Jersey  Railroad   and  Transportation 
Company,  at  Newark  or  at  Elizabethtown,  in  the  county 
of  Essex,  or  between  those  places,  not  exceeding  sixty-six 
feet  wide,  with  as  many  sets  of  tracks  and  rails  as  they 
might  deem  necessary.    During  the  years  1835, 1836,  and 
1887,  the  company  constructed  their  railroad  from  Mor- 
ristown, and  intersected  the  railroad  of  the  New  Jersey 
Bailroad  and  Transportation  Company  at  ^e^axk.  TVi& 

2q* 
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road  enters  Newark  in  the  northern  part  of  the  city,  and 
intersects  Broad  street  at  right  angles  nearly ;  thence, 
passing  southerly  through  Broad  and  Center  streets,  it 
intersects  the  New  Jersey  railroad  at  the  foot  of  Center 
street,  and  at  a  distance  of  about  three  or  four  hundred 
feet  from  the  Passaic  river.  Broad  street  is  the  principal 
street  of  the  city  of  Newark.  The  railroad  occupies  this 
street  for  a  distance  of  little  over  a  quarter  of  a  mile ;  the 
line  of  the  road  through  Center  street  is  less,  the  length 
of  the  road  through  both  streets  being  little  over  half  a 
mile.  The  legal  supervision  and  control  of  the  public 
highways  of  the  city  of  Newark  are  vested  in  the  mayor 
and  common  council  of  the  city  of  Newark,  and  they  are 
amenable  to  the  laws  for  the  maintenance  and  preserwh 
tion  of  those  streets  for  the  public  uses  and  purposes  to 
which  they  were  originally  dedicated.  On  the  4th  of  Au- 
gust, 1854,  the  defendants  passed  a  preamble  and  resolu- 
tion, as  follows :  "  Whereas  the  Morris  and  Essex  Kailroad, 
for  a  considerable  period  of  time,  have  had  a  track  for 
their  use  lying  along  Broad  street.  Park  place,  and  Center 
street ;  that  said  track  is  a  great  detriment  to  the  conve- 
nience of  the  public,  and  is  a  source  of  danger  to  life  and 
property ;  whereas  the  necessity  for  such  track  is  now  ob- 
viated by  the  construction  of  another  track  moi*e  direct 
to  New  York,  therefore  resolved,  tliat  the  president,  ^• 
rectors,  and  officers  of  the  Morris  and  Essex  railroad  be 
directed,  as  soon  as  the  road  now  in  process  of  construe- 
tion  shall  be  finished  and  fit  for  use,  forthwith  to  remove 
said  track,  and  to  repair  the  street  through  which  the 
same  passes,  under  the  direction  of  the  street  commie- 
sioner.  In  answer  to  these  proceedings  on  the  part  of  the 
defendants,  the  complainants  returned  a  written  commor 
iiication,  assuming  and  asserting  a  legal  right,  on  their  part, 
to  occupy  the  streets  w- ith  their  railroad,  as  the  same  waa 
then  constructed  and  used  by  them.  On  the  third  day  of 
November  last,  the  defendants  passed  a  resolutioiiy  as  fbt 
lows :  ^^  Besolved,  that  a  %^^da\  ^ovsasLlttiee  be  appointad, 
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whose  duty  it  shall  be  to  cause  the  said  railroad  track  to 
be  takeu  up  and  removed  with  all  possible  despatch,  to 
the  end  that  proper  measures  may  be  taken  to  repair  and 
repave  the  said  streets  in  the  places  where  the  said  tracks 
now  are."  On  the  morning  after  the  passage  of  this  reso- 
lution, the  defendants,  by  their  agents,  commenced  taking 
up  and  removing  the  railroad  ti*ack  in  Broad  street.  The 
complainants  then  exhibited  in  this  court  their  bill  of 
complaint.  They  allege  that,  by  their  act  of  incorpora- 
tion, they  are  invested  with  the  legal  right  to  occupy 
Broad  and  Center  streets  in  the  manner  they  have  used 
and  occupied  the  same;  that  they  located  their  road 
through  those  streets,  and  tiled  the  location  in  the  office 
of  the  secretary  of  state,  according  to  the  provisions  of 
their  chaiter ;  that  it  would  have  been  difficult,  if  not  im- 
practicable, to  have  located  and  constructed  their  road  in 
the  city  of  Newark  to  a  junction  with  the  New  Jersey 
railroad,  according  to  the  meaning  of  their  act  of  incor- 
poration, without  running  along  one  or  more  of  the 
streets,  and  that  the  line  on  which  the  road  is  constructed 
creates  as  little  inconvenience  as  any  line  that  could  have 
been  adopted.  The  complainants  further  allege  in  their 
bill  of  complaint,  that  the  legislature  of  the  state  has,  by 
several  acts,  passed  in  reference  to  the  location  and  route 
of  this  road,  sanctioned  its  location  in  the  public  streets 
of  Newark ;  that  the  defendants  suffered  them  to  make 
their  location,  and  construct  tlieir  road  without  objection, 
and  they  have  since,  by  several  official  acts,  acquiesced  in 
and  assented  to  the  right,  which  the  complainants  claim 
as  a  legal  one,  by  which  acts  the  complainants  were  in- 
volved in  expenditures  of  money  amounting  to  several 
thousands  of  dollars.  Upon  this  bill  an  injunction  was 
granted,  not  hastily,  but  upon  due  consideration  of  all  the 
facts  stated  by  the  complainants.  I  still  think  it  was  pro- 
perly granted.  The  road  had  been  in  use  for  nearly 
nxteen  years.  There  was  no  pressing  necessity  for  its 
immediate  or  hasty  removal.     The  defendaate)  i£tex  ^xi 
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opportunity  of  answering,  and  presenting  their  case  to 
the  court,  have  not  pretended  that  there  was  any  exigency 
which  recjuired  the  immediate  removal  of  the  railroad, 
without  aftbrding  the  complainants  an  opportunity  of  as- 
serting and  t lying  their  rights  before  the  legal  tribunals  of 
the  state.  It  would  have  l^een  a  reproach  upon  the  juris- 
prudence of  Xew  Jersey  if  there  had  been  no  way  pro- 
vided by  which  the  comph\inants'  property  could  have 
been  preserve*!  from  destruction  until  the  opportunity 
was  aftbrded  them  of  a  hearinir. 

The  public  excitement  which  existed  in  the  city  of 
Newark  did  not  make  this  court  falter  one  moment  in 
discharge  of  its  duty.  The  injunction  was  issued,  and 
has  been  respected,  and  I  have  no  cause  to  regret  that  the 
complainants  found  in  this  court  a  prompt  and  efficient 
protection  to  their  property,  until  the  opportunity  was 
aiibrded  them  of  a  judicial  determination  as  to  their 
riirhts. 

Tlie  defendants  have  filed  their  answer,  with  several 
affidavits  annexed.  Both  parties  have  presented  their 
case,  and  are  now  entitled  to  the  decision  of  this  court  as 
to  their  rights. 

The  lirst  and  most  important  question  for  consideration 
is,  whether,  by  their  act  of  incorporation,  any  legal  au- 
thority is  given  to  the  complainants  to  locate  and  con- 
struct their  road  upon  a  public  street  of  the  city  of  2sew- 
ark?    In  giving  the  company  the  privilege  of  construct- 
in  s:  a  railroad  from  Momstown,  to  intersect  with  the  New 
Jersev  railroad  in  the  countv  of  Essex,  at  Newark  or  at 
Elizabethtown,  or  between  those  places,  it  was  uecessaiy 
that  the  legislature  should  confer  upon  the  company  the 
legal  power  and  authority  to  possess  the  lands  which  wer^ 
necessarj'  to  be  occupied  in  constructing  the  road.  Ther» 
were  two  kinds  of  property  necessary  for  the  purpose^ 
private  property,  and  property  in  which  the  public  had  an 
interest  distinct  from  any  private  or  reversionaiy  interest 
which  might  beloiig  lo  oa^  m^SN\d\Mil  in  the  same,  such 
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as  public  highways.  In  this  charter,  there  is  distinct  and 
appropriate  legislation  as  to  both  these  kinds  of  property. 
The  company  is  expresshj  authorized  to  occupy  both.  But 
the  manner  of  that  occupation,  and  the  mode  of  acquir- 
ing it,  and  the  title  or  right  of  property  which  the  com- 
pany acquires,  are  essentially  diflerent.  As  to  private  pro- 
perty, the  company  is  to  purchase  the  same  of  the  owner ; 
or,  if  an  agreement  cannot  be  made  between  them  as  to 
price,  then  the  land  is  to  be  acquired  by  a  mode  of  assess- 
ment particularly  designated ;  and  upon  the  payment  of 
such  assessment^  the  said  company  is  deemed  to  be  seized 
and  possessed  in  fee  simple  of  all  such  lands  and  real  es- 
tate so  appraised.  As  to  public  highways,  which  it  was 
absolutely  necessary  the  company  should  occupy  in  tlie 
construction  of  their  railroad,  the  legislature  made  no 
provision  for  the  company's  acquiring  any  tHk  m  them. 
The  legislature  had  the  power  to  authorize  the  company 
to  occupy  the  public  highways,  either  longitudinally  or 
otherwise,  either  with  or  without  compensation.  The  use 
of  the  public  highways  belongs  to  the  public,  although 
technically  the  fee  to  the  land  remains  in  the  original 
owner  and  his  assigns.  They  have  not  been  dedicated  to 
any  particular  mode  of  travel  or  use.  They  are  intended, 
and  are  devoted  to  public  convenience,  and  to  the  profit 
and  pleasure  of  the  public  as  thoroughfares.  As  the 
means  of  facilitating  the  intercourse,  in  matters  of  busi- 
ness or  pleasure,  between  one  city  or  town  and  another, 
or  between  one  man's  dwelling  house  and  fann  and 
another's ;  it  is  perfectly  consistent  with  the  purposes  for 
which  they  were  originally  designated  and  intended,  that 
the  public  authorities,  who  have  the  control  of  them  as 
public  highways,  should  adapt  them,  in  their  use,  to  the 
conveniences  and  improvements  of  the  age. 

For  the  legislature  to  authorize  the  use  of  a  public 
highway  for  the  purpose  of  a  railroad,  in  such  a  manner 
88  not  entirely  to  destroy  its  use  in  the  ordinary  mode, 
18  not  inconsistent  with  <2ie  purposes  for  wl[i\c\i1[]^<^  ^^iX:^^ 
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highway  was  originally  inteiulcd.  It  may  render  the  or- 
dinaiT  mode  of  travel  less  convenient,  or  perhaps  danger- 
ous ;  and  yet  the  benefit  to  the  public,  by  the  use  of  it  as 
a  highway  upon  an  iron  superstructure,  may  very  greatly 
outiN'eigh  and  overbalance  such  danger  and  inconve- 
nience. The  legislature  must  be  the  judges  as  to  the  be^ 
nefit  to  the  public,  and  to  their  authorit}'  individuals  and 
the  public  must  submit.  If  these  views  arc  correct,  it  fol- 
lows, that  where  a  public  highway  is  used  by  a  railroad 
company  in  common  with  the  public  under  the  sanction 
of  legislative  authority,  it  may  enjoy  such  use  without 
making  compensation  to  the  owners  in  fee  of  the  adja- 
cent lands,  and  that  the  le£:i^*lature  mav  authorize  such 
use  without  i)rovi(ling  compensation,  even  under  the  ex- 
isting constitution  of  the  state,  which  provides  that  indi- 
viduals or  private  coiporations  shall  not  be  authorized  to 
take  private  i)ropei*ty  lor  public  use  without  just  compeu- 
sation  first  nnule  to  the  owners.  The  authoritv  to  use  a 
public  liiirhway  for  the  puri)Ose  of  a  railroad,  retaining 
the  use  of  such  highway  for  all  ordinary  puq>oseSj  sub- 
ject only  to  llic  inconvenience  of  the  railroad,  is  not  such 
toh'tiK/  of  private  property  from  the  owner  of  the  fee  of 
the  adjacent  lands  as  is  contemplated  by  this  provision  of 
the  constitution.  The  casaiKut  of  the  hiffhwav  is  in  the 
public,  although  the  /  c  is  technically  in  the  adjacent 
owner.  It  is  the  easement  only  which  is  appropriated, 
and  no  rischt  or  title  of  the  owner  interfered  with. 

If  the  legislature  authorizes  the  company  to  take  the 
highway,  and  appropriate  it  to  its  own  use,  by  destroying 
the  ordinary  and  legal  right  of  the  public  to  use  it  as  a 
highway,  then  compensation  must  be  provided ;  becanee 
when  the  rights  of  the  public  in  it  ceases,  then  the  itf« 
of  it  reverts  to  the  pereon  who  holds  the  fee  in  the  land. 
Then  the  legislature  authorizes  to  be  taken  something 
w-hich  belongs  to  the  land  owner,  to  wit,  the  use  of  the 
land.  But  while  it  is  preserved  as  a  common  public  higb- 
way,  the  use  of  it  does  \io\.\i^\o\i^\iCil^e  owner  of  the 


1855.]  CASES  IN  CHANCERY.  859 

Morrii  and  Btsex  Railroad  Oo,  v.  City  of  Newarii. 

fee  any  more  than  it  does  to  any  other  individual  of  the 
community.  The  legislature,  therefore,  does  not,  by  per- 
mitting the  company  to  use  the  public  highway  in  common 
with  the  public,  take  away  from  the  land  owner  any- 
thing that  belongs  to  him.  It  is  not  a  misappropriation 
of  the  way.  It  is  used,  in  addition  to  the  ordinary  mode, 
in  an  improved  mode  for  people  to  pass  and  repass. 
These  views  correspond  with  those  of  the  Court  of  Ap- 
peals in  the  state  of  New  York  in  the  case  of  Wlllmns  v. 
TTie  New  York  Central  Bailroad  Company  (18  Barb.  Suj).  C. 
jR.  222)  respecting  the  construction  of  a  similar  provision 
in  the  constitution  of  that  state.  It  follows  further,  ad- 
mitting the  correctness  of  tlie  views  expressed,  that  the 
adjacent  land  owner  cannot  maintain  an  action  at  law  for 
consequential  damages,  unless  he  can  show  a  negligent 
exercise  by  the  company  of  their  legal  rights ;  because 
no  action  at  law  will  lie  for  a  consequential  injury  neces- 
sarily resulting  from  the  exercise  of  a  legal  right  under 
legislative  authority.  This  principle  was  broadly  affirmed 
in  the  case  of  Badcliffe's  Exccvtors  v.  The  3Iayor,  ^'C,  of 
Brooklyn  (4  Com.  Rep.  195)  by  the  Court  of  Appeals  of 
the  state  of  New  York.  The  Supreme  Court  of  that  state, 
in  the  case  of  Chapman  v.  The  Albany  and  Schenectady 
Railroad  Company  (10  Barb.  R.  369)  held,  that  "  a  rail- 
road corporation,  constructing  its  road  through  one  of  the 
streets  of  a  city,  in  pursuance  of  authority  granted  by  the 
legislature,  and  with  .the  consent  of  the  common  council 
of  the  city,  is  not  liable  for  consequential  damages  sustained 
by  persons  owning  land  adjacent  to  the  street,  provided 
the  authority  given  to  the  company  is  exercised  with  pro- 
per care  and  skill."  The  same  principle  was  reaffirmed  in 
the  late  case  of  Williams  v.  The  Central  Railroad  Company 
of  New  York,  before  referred  to,  and  is  further  maintained 
and  supported  in  the  numerous  authorities  referred  to  by 
the  counsel  and  court  in  the  report  of  the  last  named  case. 
I  have  examined  more  fully  this  branch  of  the  case,  because 
it  was  very  fully  argued  by  counsel ;  and  for  the  i^xxr^o^^ 
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of  showing  that  no  fiiir  inference  can  be  drawn  against 
the  right  set  up  by  the  complainants,  from  the  fact  that 
their  charter  provides  no  mode  of  compensation  to  land 
owners  acyacent  to  public  highways.  But  the  charter  of 
the  company  does  expressly  provide  for  the  mode  in 
which  public  highways  are  to  be  used  by  them  in  the  con- 
struction of  their  road,  and  imposes  a  duty  upon  the  com- 
pany in  appropriating  them  to  such  use.  Immediately 
after  providing  the  mode  by  which  lands  of  individuals 
may  l)e  acquired  and  taken,  it  is  enacted,  "  that  it  shall  be 
the  duty  of  the  company  to  construct  and  keep  in  repair 
good  and  sufficient  bridges  or  passages  over  or  under  the 
said  railroad  or  roads,  where  any  public  or  other  road  shall 
cross  the  same,  so  that  the  passage  of  carriages,  horses, 
and  cattle  on  the  said  road  shall  not  be  impeded  thereby." 
There  is  no  other  provision  in  the  charter  respecting  the 
land  which  the  company  is  to  take  and  occupy  for  the 
purposes  of  tlieir  road.  It  will  thus  be  seen  that  ample 
provision  is  made  for  the  company's  taking  private  pro- 
perty, and  in  reference  to  their  crossing  public  highways. 
Whence  do  they  derive  their  right  to  occupy  the  public 
highways  IcnigihuUnalbj^  and  thus  appropriate  them  to  their 
own  use  ?  Their  authority  must  be  found,  if  anywhere, 
in  their  act  of  incoqjoration.  It  is  not  expressol  in  the 
act ;  and  if  it  can  be  derived  from  it  at  all,  it  must  l>e  by 
implication.  Is  any  such  right  to  be  implied  from  the 
charter,  which  clothes  the  complainants  with  all  the  legal 
power  they  possess  ?  The  complainants  are  authorized  to 
construct  a  railroad  from  Morristown  to  Newark.  That 
was  the  object  of  their  incorporation ;  and  it  is  manifest, 
from  the  whole  act,  that  it  was  the  intention  of  the  legis- 
lature to  confer  all  the  powers  necessary  to  enable  the 
coiporators  to  carrj'  out  the  object  for  which  they  were 
incorporated.  I  do  not  think  that,  because  the  legislatoie 
intended  to  confer  upon  the  company  all  the  powers  ne- 
cessary for  them  to  carry  out  the  object  for  which  they 
were  incoi-porated,  they  are  therefore  necessarily  clothed 
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with  all  powers  to  meet  that  necessity,  and  that  where  not 
expressed,  such  powers  are  to  be  derived  by  implication. 
In  a  limited  sense,  the  proposition  is  true.  It  is  true,  as  a 
general  proposition,  when  the  power  sought  to  be  implied 
does  not  take  away  or  impair  the  legal  rights  of  indivi- 
duals or  of  any  other  corporation.    Suppose  the  general 
power  had  been  conferred  to  construct  a  railroad  from 
Morristown  to  Newark,  without  anything  being  said  as  to 
the  occupation  of  land,  or  the  mode  of  acquiring  it,  the 
power  to  hold  land  for  the  purpose  would  flow  as  a  neces- 
sarj'  implication  from  the  cbaracter  of  the  franchise :  but 
the  power  to  take  the  land  without  the  consent  of  the  land 
owner  would  not  be  implied,  even  irrespective  of  the  con- 
sideration of  any  constitutional  diflicultics  that  might  be 
interposed.    In  the  case  of  The  Inhalntants  of  Sprmgfidd 
V.  The   Connecticut  River  liailroad  Conqmu^  (4  Cushing's 
jRe]),  63),  to  be  found  in  1  Ameiican  linihray  Qtscs  572,  the 
Supreme  Court  of  Massachusetts  hold,  that  **an  act  of  the 
legislature,  which  authorizes  the  construction  of  a  rail- 
road between  certain  temiini,  without  prescribing  its  pre- 
cise  course   and  direction,  does  not  ])rifna  facie  confer 
power  to  lay  out  the  road  over  and  along  an  existing 
public  highway ;  but  it  is  competent  for  the  legislature  to 
grant  such  authority,  either  by  express  words  or  by  neces- 
sary implication :  and  such  implication  may  result  either 
from  the  language  of  the  act,  or  from  its  being  shown  by 
an  application  of  the  act  to  the  subject  matter,  that  the 
railroad  cannot,  by  reasonable  intendment,  be  laid  in  any 
other  line.'*    I  am  unwilling  to  adopt  this  principle  as 
broadly  as  it  is  laid  down.   I  yield  an  assent  to  the  reason- 
ing of  the  court,  much  more  recmily  than  to  the  conclu- 
sion deduced  from  it.    The  same  court  say,  "  Had  it  been 
intended  that  railroad  companies,  under  a  general  grant, 
should  have  power  to  lay  a  railroad  over  a  public  highway 
longitudinally,  which  ordinarily  is  not  necessary,  we  think 
that  would  have  been  done  in  express  terms,  accompanied 
mth  fiill  legislative  provisions  for  maintaining  such  bar- 
VoL.  n.  2  H 
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ric-r^  sxz.il  iLC-i-e-?  of  -^rj urarlo'  i^^  "svo-^ld  lend  iv  i^ake  the 
t:^  of  The  siT:.c-  roii.  z?t  'k'l  r::--i«r?  of  Travel,  ^■••■•nsiytent 
whi-  Ti-e  -^i-rTT  of  TTiVc'/.ers  '11.  '*-:tL.  Tlk-  a)'-i^-nce  O'fanv 
^uv!-  j-rovi-rioL  ari-ri^  a  r:::'^^  infc-roriCO  TiiaT.  under 
L'^nera-  t^nj^-^.  i:  wi^  lo:  !!.:•.  ::'ied  :LaT  s:ioh  a  j-^wer 
tLo'iM  T»f:  sr.v.rr-.'"  Ii-  tLis  oLiirror.  iLv  k-iri^'liiiaro  have 
•  />■'.-:'•'>  jrovi.ic'i  for  :Lc  "^r-:-  of  pr/i''.:o  LiiTiiwavi,  where 
x'lk-  ^ai:-L'  ar«'r  -^r.-^^oi  hy  :'•.♦:-  nr/.r  ;•;;  i.  ativl  i.avc-  j-n'Ti-oTt-d  the 
]''it/.i.:'  :l  tL^-ir  orviiLarv  i^o  a:.a  eiiio^inc-iit  of  the  ?ame. 
Aiid  vol  ::  3-?  oor.tviivicd.  iisi'  from  tL:>  saiiiO  ait.  an  im- 
y-ned  iH-'W..-r  :-  derived  to  u-e  t':*e  i-uMio  liiirhwav?  ina 
ihaL-Ler  wi.:.:-L  rriav  l.-e  t'''ta*'.v  de?ini«.-iivo  of  their  ordi- 
i.arv  i-ili]:-.-  u-e.  Iii  other  word-^,  the  leiri>lai?ire  have 
V»eeij  iriVr.y  of  ti.e  al'?ard:rv  of  ex;'re?>  leiri>]ati'"'n  to  pro- 
te«.-t  tlie  I'u !»:io  from  a  It.-^ser  evih  aii-l  while  <.'»  doing  have 
left  r-'-oMi  fur  the  i'f^j  '•  a*'-  n  of  a  power  to  inflict  the  same 
ovil.  hut  in  a  irreater  mairiiitude. 

If  liotliin^'  ]i:i'l  hecn  ?aid  iii  the  act  oi  inoor]"""»ration 
ii-i  to  erorj^iiiLT  of  I'uhiio  hiirhwiivs.  that  i»ower  wonld  have 
he«.-n  derived  l»y  inii»lioati«"»n.  ht.'oai:>e  it  i-*  inii"'*s.-?iMe  to 
'On-tniet  a  lailruad  froni  Morri^town  to  Xi.-w;nk  without 
-ueh  orris-iiiir.  T]^^.  same  neees^itv  for  ootiiiivinfi:  i»uUic 
liiL'hwavs  ljt"Vt'.fl'n.aV'i  doe>  not  exi^t.  an«l  nnist.  from  the 
nature  of  tlio  (;a<i.-,  liave  so  aj'i reared  to  the  legi?:!;ittiie. 
And  vet  thiv  were  not  wiHini:  to  leave  tht-  i»ower  of 
t-rossing  jiuhlir  hiL'hways  to  mere  imi»]i<.-ation.  There 
wari  less  neeessitv  for  leiri-slative  aeiion  with  n-ferenceto 
t.TOri^in^  puhlic  hi;;hway.s :  and  yet  ni>on  this  they  have 
legislated.  It  .shows  that  the  whole  siihjeot  was  in  the 
mind  of  the  leffislatiire :  and  for  that  reason,  I  think,  ^^ 
should  not  too  readil^draw  anv  i»ower  reirardins:  it  by 
mere  irni»lication. 

Tlie  legislature  of  the  state  has  conferred  upon  certain 
<^oq>orate  bodies  the  control  and  supervision  of  the  puhlic 
highways.  Those  bodies  are  responsible  for  the  proper 
maintenance  and  repair  of  these  ways.  They  may  be 
JiiTaigned  before  the  erimiual  tribunals  of  the  land  for  • 
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neglect  of  duty  in  the  execution  of  the  trust  committed 
to  them.  These  provisions  are  made  for  the  benefit  of  the 
public,  and  for  its  protection.  The  public  have  rights  in 
the  public  highways  of  the  state,  which  can  be  impaired 
or  interfered  with  by  nothing  short  of  authority  conferred 
by  the  sovereign  power  of  the  state  itself.  That  authority 
must  be  expressly  given ;  or  if  conferred  by  implication^  it 
must  be  a  necessary  implication,  such  as  will  necessarily 
and  naturally  flow  out  of  the  law  from  whence  it  is  de- 
rived, not  a  necessary  implication  to  be  whittled  down 
into  a  reasonable  intendment,  and  then  to  become  a  mere 
matter  of  expediency,  and  then  to  be  resolved  into  a  mere 
question  of  dollars  and  cents. 

The  right  is  not  given  by  this  charter  in  express  terms, 
and  I  do  not  think  it  can  be  implied  from  any  of  its  pro\i- 
sions,  which  will  authorize  this  company  to  appropriate 
for  the  purposes  of  their  railroad  more  than  one  half  mile 
of  the  principal  public  highways  of  Newark,  without  the 
consent  of  the  appropriate  public  authorities  of  the  city. 
I  do  not  think  that  the  company  can  occupy  these  streets 
without  such  consent,  even  upon  the  principle  of  con- 
Btruction  as  to  legislative  grants,  as  laid  down  by  the 
court  in  the  case  of  The  Inliabiianis  o^  Springfield  v.  The 
OonnecticiU  Siver  Railroad  Company,  In  that  case,  the  court 
referred  it  to  three  commissioners  to  consider  and  report 
upon  an  examination  and  survey  of  the  country  between 
the  termini  of  the  road,  whether  it  was,  by  fair  and  reason- 
able intendment,  necessary  to  lay  out  and  construct  the 
road  upon  and  along  Front  street,  in  the  town  of  Spring- 
field, or  either  of  the  public  highways  in  Cabotville,  or  not. 
The  only  object  of  such  a  reference  is  to  give  information 
to  the  court.  No  inquiry  need  be  instituted  in  this  case 
to  ascertain  the  fact,  whether  it  was,  by  fair  and  reason- 
able intendment,  necessary  to  occupy  Broad  and  Center 
streets,  in  the  city  of  Newark,  in  order  to  enable  the  com- 
plainants to  intersect  with  their  railroad  the  railroad  of 
the  New  Jersey  Bailroad  and  Transportatioii  Com^^xcj  ^\. 
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Xewark,  or  at  Elizabethtown,  in  the  countv  of  £sse3i,  or 
between  those  places.  Any  one  acquainted  with  the  gene^ 
ral  face  of  the  country  knows  that  it  is  practicable  to 
make  guch  intersection  without  occupying  longitudinaBy 
any  of  the  public  streets  of  Xewark. 

Being  of  opinion  that  the  complainants  have  no  righL 
by  law,  to  occupy  Broad  and  Center  streets  for  their  roai 
it  is  unnecessary  for  me  to  consider  another  question*  ar- 
gued ].»y  counsel  and  made  by  the  pleadings,  whether  the 
company  did  make  and  file  the  location  of  this  part  of 
their  route  in  conformity  to  their  charter,  and  the  effect 
upon  their  rights  on  account  of  a  neglect  to  do  so. 

T!io  next  important  inquiry  is,  whetlier  the  defendants 
iruvi.-  their  consent  for  the  use  of  these  streets  bv  the  com- 
j'lainants,  and  as  to  the  extent  and  etlect  of  such  consent. 
if  Lfiven. 

III  the  statement  of  their  case  by  their  bill,  the  oom- 
l»laiiiants  do  not  allege  that  they  ever  asked  the  consent 
of  the  <lefen<lants  for  the  use  and  occupation  of  their 
streets :  nor  is  it  alloired  or  insisted  that  anv  such  consent 
was  [iroilered  or  given  in  txprcss  krm^.  It  is  admitted  that 
no  express  consent  was  given.  But  the  complainants  al- 
lege and  insist  that  such  consent  is  to  be  implied  from 
various  facts  and  considemtions,  which  are  specitically  set 
forth  in  the  bill.  AVe  will  examine  them  in  the  order  in 
which  thev  are  stated. 

First,  it  is  alleged  that,  at  the  time  of  determining  upoUf 
and  locating  the  road,  and  of  constnicting  the  same  iO- 
Broad  and  Center  streets,  no  objection  was  made  to  th^ 
same  on  the  part  of  the  public  authorities  of  the  city  o^ 
Xewark ;  and  that  having  stood  by  and  seen  the  coraplaia-^ 
ants  expend  their  money,  and  making  no  objection,  th^ 
defendants  are  estopped  from  denying  the  complainants 
right  to  the  easement  which  they  claim. 

In  the  case  of  Jitrick  v.  Keni  (14  Serg.  ^  H.  267,  262,^ 
it  was  held,  ^^  that  an  executed  license,  the  execution  d^ 
which  has  involved  tlie  ^^.^^udYtat^  of  nxouey  or  labor^ 
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IB  regarded,  in  equity,  as  an  executed  agreement  for  valu- 
able consideration,  and  as  such  will  be  enforced,  even  when 
merely  verbal  and  relating  to  the  use  or  occupation  of 
real  estate."  "  So,  if  a  party  having  a  title  to  an  estate 
should  stand  by,  and  allow  an  innocent  purchaser  to  ex- 
pend money  upon  the  estate,  without  giving  him  notice, 
he  would  not  be  permitted  by  a  court  of  equity  to  assert 
that  title  against  such  purchaser,  at  least  not  without  fully 
indemnifying  him  for  all  his  expenditures."  1  Stoic's  Eq. 
J.  §  385. 

The  complainants  are  not  entitled  to  any  protection  in 
a  court  of  equity  by  the  application  of  these  principles  to 
their  case.  There  was  no  license  given,  cither  by  parol  or 
in  writing,  nor  can  any  fraud  be  inferred  from  the  fact, 
that  the  defendants  did  not  interfere,  but  stood  bv  in 
silence  while  the  complainants  expended  their  money  in 
the  construction  of  their  road  upon  the  public  highways. 
The  same  principle  of  law  is  applicable  to  the  complain- 
ants, in  their  encroachment  upon  and  use  of  the  high- 
ways as  to  individuals.  An  individual  erects  a  portico,  or 
court  yard  fence,  or  awning  posts,  upon  the  street,  or  en- 
croaches upon  it  with  his  building.  He  cannot  set  up  a 
legal  right  to  continue  thcni  there  permanently,  on  the 
plea  that  the  public  authorities  did  not  interfere  with  their 
erection.  He  placed  them  there  with  full  knowledge  of 
his  rights,  subject  to  the  paramount  right  of  the  public. 
To  ascertain  how  far  the  complainants  can  set  up  the 
silence  or  acquiescence  of  the  defendants  as  a  construc- 
tive fraud,  so  as  to  entitle  them  to  the  principle,  as  stated 
by  Mr.  Justice  Story,  we  must  look  at  the  circumstances 
which  inducfc  such  silence  and  acquiescence.  The  de- 
'  fendants  admit  that  they  did  not  remonstrate,  and  give  the 
reasons  why  they  did  not.  The  city  of  Newark  had  then 
a  small  population,  in  comparison  with  its  present  num- 
ber. The  wants  of  the  city  for  its  public  thoroughfares 
have  since  then  greatly  increased ;  large  expenditures 
have  been  required  in  paving  and  gradiiig  t\ie  ^lt^^\a  X^ 

Vol.  jl  2  h* 
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meet  the  growing  necessities  of  the  public ;  sewers  are 
demanded  and  other  conveniences,  to  which  streets  in  a 
city  are  properly  and  legally  appropriated.  The  eomplaio- 
ants  occupied  the  streets  subject  to  all  these  contingendea. 
"When  this  road  was  originally  constructed,  it  was  of  no 
serious  detriment  to  the  public.  The  fact,  that  the  public 
authorities  did  not  interfere  while  the  inconvenience  was 
tolerable,  ought  not  to  be  constnied  into  a  fraud,  on  their 
part,  to  deprive  them  of  their  rights.  The  indulgence 
which  they  have  shown  the  complainants  ought  not,  by  a 
court  of  equity,  to  be  construed  into  a  wrong.  It  is  shown 
that  the  defendants  have  submitted  to  the  inconveniences 
occasioned  by  the  railroad,  until  the  complainants  have 
provided  themselves  with  another  intersection  of  the  New 
Jersey  railroad  in  the  city  of  Newark,  and  are  thus  in  the 
enjoyment  of  all  the  privileges  the  original  charter  was 
designed  to  confer.  Without  the  road  through  the  pub- 
lic streets  of  Newark,  the  complainants  are  in  the  enjor- 
ment  of  a  railroad  from  ilorristown  intersecting  the  road 
of  the  New  Jersey  Eailroad  and  Transportation  Company 
in  the  citv  of  Newark.  In  addition  to  these  considera- 
tions,  the  complainants  themselves  show  that  the  road 
through  the:?e  streets  was  not  designed,  and  has  ne^'e^ 
been  used  as  the  main  line  of  their  railroad,  but  only  a? 
a  temporarj'  track,  or  spur,  to  their  main  road.  They  have 
never  used  it  with  locomotive  power,  nor  have  they  ever 
asserted  their  right  to  do  so ;  and  they  admit  it  is  not  no^ 
used  in  any  way  for  the  conveyance  or  transportation  of 
passengers. 

But  the  complainants  set  up  other  acts  of  the  defend- 
ants as  evidences  of  an  acquiescence,  on  th^  part,  to  the 
ricrht  now  chiimed.  Tliev  sav,  in  their  bill,  that  thev  have 
always  conformed  to  the  requirements  of  the  common 
council  of  the  city  of  Newark,  or  of  tlieir  agents,  in  re- 
spect to  the  manner  of  keeping  said  track ;  that  they  have 
been  required,  from  time  to  time,  to  pave  between  the 
rails^  and  for  a  space  ou  evxcVi  €\v!i^  oM\&\dft  of  aaid  railai 
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that  when  the  streets  through  which  said  track  runs  were 
lately  graded  and  paved,  they  were  assessed  large  sums  of 
money  towards  paving,  and  that  such  assessments  and 
payments  made  by  them  amount  to  several  thousand  dol- 
lars. 

Now  certainly  these  facts,  so  far  from  showing  an  ac- 
quiescence on  the  part  of  the  defendants  in  the  legal  right 
of  the  complainants,  as  now  asserted,  amount  to  an  asser- 
tion, on  the  part  of  the  defendants,  of  their  continued 
control  of  the  streets,  and  to  an  admission,  by  the  com- 
plainants,  that  they  occupied  them  as  a  matter  of  indul- 
gence, and  subject  to  the  control,  will,  and  pleasure  of  the 
defendants.  The  defendants  asserted  their  control  over 
the  streets,  and  the  complainants  submitted  to  their  au- 
thorit}\  It  is  tnie  the  complainants  lost  no  legal  rights  by 
their  submission  to  the  city  authorities,  and  it  is  equally 
true  that  they  acquired  none,  either  at  law  or  in  equity. 

The  complainants  further  insist,  in  the  maintenance  of 
the  Icijal  right  asserted  by  them,  that  they  have  legisla- 
tive sanction  for  the  occupation  of  these  streets. 

On  the  2d  day  of  March,  183G,  the  legislature,  by  a 
supplement  to  the  original  act  of  incorporation,  enacted 
that  the  said  company  be  and  were  thereby  authorized 
and  empowered  to  varj-  the  line  of  their  railroad,  as  at 
tir^t  surveyed  and  recorded  in  the  office  of  the  secretary 
of  state,  at  such  places  and  points  as,  in  the  oi)inion  of 
their  engineer,  might  best  promote  the  public  conveni- 
ence and  the  interest  of  the  stockholders.  And  after- 
wards, on  the  22d  day  of  February,  1838,  the  legislature 
passed  a  further  supplement  to  their  original  act  of  incor- 
poration, and  thereby  enacted  that  the  said  company 
should  have  power  to  make  such  deviations  from  the  line 
of  their  road  as,  from  time  to  time,  the  directors  thereof 
might  deem  expedient  and  proper.  And  after  making 
provision  for  the  payment  of  damages  to  land  ownei-s, 
the  act  further  declares,  that  with  that  restriction  and 
limitationi  anj  deviations  and  changes  theretofore  \xi^i\fc^ 
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ac'i  comiLc:  witLin  the  yrineiple  of  the  said  act.  should 
be  deera».-i  a.-r  valiJ  ai?  tLou^t  the  same  had  l»een  kid 
down  ar.'l  laark'-d  in  the  •:'r::>inal  rerani  and  snrvev  of 
said  road.  By  a  jrovi-o  in  the  Ia>t  sripj>!enient-  it  is  d^ 
•;!ared  that  n- •  ••"•.■L  «kviatioTi,  or  hiteral  road,  as  is  auiho 
riz*L-d  hy  that  -upi  leiiit-nt.  ^hould  ho  made  in  the  city  of 
Newark  without  thv  con-ent  of  the  common  council  of 
th'.-  r.irv. 

I  oan  r!i.d  :.  •  !«.'i:i-!at:ve  rriir.otion,  va  either  of  the?eaot?. 
t'>  tho  voii.i'ij.v"-  O'-'.-'iivi!:!:  aiiv  ].rJ»!ic  hiffliwav.  without 
tir-t  oht;iii.:iiLr  iho  ■-•"1:-vlt  •.  f  t!ie  proper  legal  authorities 
lu'ivini:  th'-  ••"i:tr«''l  of  ^ui.h  hiirhwav.  The  act  of  ISW 
wa-i  par-O'l  l-t!""rv  the  road  wa?  eon>trueted.  It  authorizes 
the  «:-"i]ii.iiiiv  to  varv  thi.-  line  of  their  road,  as  first  sur- 
vevi_M.l  and  i  •_'C«  »rdi.*d  in  tht-  office  of  the  secni-tarv  of  state. 
It  iiL'itLt.-r  r-tablirhcil  tlic  IcL'alitv  of  the  >ur\-ev.  nor  did 
i*  authorize  tl.t-  ci>n:i'aiiv.  in  van-ii:ir  it.  to  take  or  u?e 
property  whirh  tin.-  «'iiirinal  act  of  in''oq»oration  iliJ  not 
autlnn'izc  them  to  take. 

The  r^ecti^n  of  the  art  of  l>:o*r^.  referred  to  bv  the  bill, 
and  reru-d  uiH.n  bv  c(»unsel.  merelv  authorizes  the  coin- 
pany  to  doviati*  from  the  line  of  their  survey,  reserving 
the  rihirt  to  individuals  to  recover  damaires  for  all  injuries 
>iistai!ied  bv  >urh  deviation.  AVith  the  same  restriction 
and  limitation,  it  eontinns  anv  deviations  theretofore 
niade  from  the  oriirinal  line  of  sun'cv  an<l  location.  It  ex- 
iires.-ilv  prohibits  anv  such  deviation  in  the  citv  of  New- 
ark,  witli<>ut  the  con<ent  of  the  eomnnui  council  of  tie 
'itv.  Tin.'  mere  circumstance  that  the  leirislatnre  recoff- 
nise<l  the  fact,  that  the  road  had  l)een  located,  and  that 
that  location  had  l)«en  filed  in  the  office  of  the  secretan" 
of  rttate,  as  tlie  act  of  incorporation  provides,  did  not 
lei^alize  that  location,  or  irive  tlie  company  any  additional 
power  or  rights  than  were  conferred  by  their  oripnal 
<*harter.  This  was  not  in  contemplation  at  the  time  the 
several  supplements  were  passed.  The  reason  of  the  stat- 
ute was  not  because  the  company  had  taken  or'used  pub- 
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lie  highways,  or  any  other  land,  which  they  might  Jiot 
bave  taken  under  their  original  powers.  "  The  reason  of 
the  statute,  that  is  the  motives  which  led  to  the  making 
of  it,  the  ohject  in  contemplation  at  the  time  the  act  was 
passed,  is  a  criterion  hy  which  to  ascertain  the  true  mean- 
ing of  the  act.  Attention  should  be  paid  to  the  circum- 
stances, whenever  there  is  a  question  either  of  explaining 
in  obscure,  ambiguous,  indeterminite  passage  in  an  act 
[)f  the  legislature,  or  of  applying  it  to  a  particular  case." 
S^'^  's  Com.  §  491,  quoting  Puffciuhrfy  who  says :  "  But 
that  which  helps  us  most  in  tbo  discovery  of  the  true 
meaning  of  the  law,  is  the  reason  of  it,  or  the  cause 
crhich  moved  the  legislature  to  enact  it.**  The  reason  for 
the  passage  of  the  several  actsTcfcrrcd  to  was  not  because 
the  company  had  exceeded  their  power  in  the  appropria- 
tion of  public  highways;  nor  was  it  the  object  of  the  act, 
or  the  intent  of  the  law  makers,  to  sanction  any  sucli 
asurpation  of  power.  The  reason  of  tlio  act  au<l  the  in- 
tention of  the  legislature  arc  both  clear;  there  is  no  doubt 
>r  obscurity  as  to  tlie  objects  and  purposes  of  its  appliea- 
ion.  To  construe  these  laws  into  a  lei'islative  sanction  of 
he  appropriation  by  the  company  of  public  highways,  is 
I  perversion  in  the  application  of  the  acts  to  purposes  not 
utended.  The  assumption,  that  it  was  an  object  of  these 
icts  to  sanction  the  construction  of  the  road  on  the  pub- 
ic streets  of  Newark,  is  an  admission  that  the  streets 
vere  illegally  used  by  the  companj-  for  that  purpose,  and 
3  inconsistent  with  the  pretension,  now  assumed,  of  legal 
ight  and  authority  under  their  original  act  of  incorpora- 
ion. 

The  Morris  and  Essex  Railroad  Company  have  no  right 
:o  occupy  or  use  Broad  and  Center  streets,  in  the  city  of 
Newark,  in  the  manner  the  same  are  now  appropriated 
jy  them,  without  the  consent  of  "  the  mayor  and  common 
x>uncil  of  the  city  of  Newark."  The  acts  of  tlie  defend- 
ints,  upon  which  the  complainants  rely  as  establishing 
inch  oonsenty  are  not  sufficient  to  draw  from  them  any 
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such  iuference.  The  legislative  enactment,  upon  which 
the  complainants  rely  as  establishing  or  confirming  the 
right  of  the  company  to  occupy  the  streets  in  question, 
will  not  warrant  such  a  construction.  The  defendants  are 
therefore  entitled  to  have  the  injunction  dissolved  with 
costs.   The  order  will  be  made  to  that  effect. 


P.  Gbandin,  executor  of  Mary  McCuUough,  deceased, 
vs.  The  Administrator  of  Joseph  Reading,  deceased. 

Where  a  person  renders  services  to  another,  relying  solely  upon  his  generofltf, 
and  expecting  to  be  compeiisuted  by  a  legacy,  he  cannot,  when  disappoiaieii 
in  such  expectation,  maiutuin  an  action  at  law  for  the  value  of  his  senrioai. 

A  court  of  equity  will  look  at  all  the  circumstances  of  the  case,  and  will  jodjs 
from  them  as  to  the  quo  animo  with  which  the  services  were  rendered;  aid 
although  a  reasonable  expectation  was  entertained,  which  was  disappoiited, 
will  only  allow  compensation  if  it  is  equitable  that  ituch  allowance  shoald 
be  made. 

An  old  lady,  upwards  of  eighty -five  years  of  age,  lived  with  her  son.  She  plsood 
money  in  his  hands,  frnin  time  to  time,  for  investment:  he  collected  the  in- 
terest, as  it  was  due,  antl  paid  it  over  to  her.  This  continued  for  eight  yatn- 
An  allowance  for  commissions  for  such  ser\'ices  was  refused. 


J.  F.  Itamloli)h^  for  complainant. 

A.  ^^h^rts^  for  defendant. 

The  Chancelloii.  After  carefully  examining  all  the 
facts  and  circumstances  of  this  case,  I  have  come  to  the 
conclusion  that  it  is  proper  and  just  that  an  allowance 
should  be  made  for  the  hoard  and  maintenance  of  Mi«y 
McCuUough,  during  the  i^criod  of  her  permanent  resi- 
dence with  Joseph  Reading.  It  is  true,  where  a  person 
renders  services  to  another  relying  solely  upon  his  genfr 
rosity,  and  expecting  to  be  compensated  by  a  legacy,  he 
cannot,  when  disappointed  in  his  expectatioQi  maintaiD 
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m  action  at  law  for  the  value  of  those  services.  Mrs. 
tfcCullough,  when  she  went  to  reside  and  make  her  home 
«rith  ;Mr.  Eeading,  was  nearly  eighty  j^ears  of  age.  She 
lad  between  fifteen  hundred  and  two  thousand  dollars  of 
her  own,  which  Mr.  Eeading,  at  her  particular  request,  re- 
ceived into  his  hands  for  the  puii^ose  of  investing  for  her 
t>enefit.  In  October,  1843,  some  throe  years  after  her  resi- 
ience  with  Mr.  Keading,  she  made  her  will,  leaving  the 
principal  part  of  her  property  to  her  daughter,  M\\  Read- 
ing's wife.  In  October,  1848,  her  son  came  from  Ohio, 
and  took  his  mother  home  with  him.  She  was  then 
eighty-five  years  of  age.  In  loss  than  two  months  she 
made  her  will,  and  in  less  than  four  months  after  died. 
By  tlie  last  will,  she  gives  Mrs.  Roading  a  legacy  of  two 
hundred  dollars,  and  to  her  son,  the  complainant,  she 
gives  nearly  all  the  residue  of  hor  property.  There  is  no 
dispute  as  to  hor  competency  to  make  a  will.  It  is  very 
certain  that  Mr.  Reading  expected  his  wife  to  be  the  prin- 
cipal bonoficiary  of  the  testatrix,  and  he  had  a  right  to 
expect  it.  The  old  lady  had  lived  in  his  house  for  nearly 
eight  years,  and  had  been  kindly  and  tenderly  cared  for. 
At  the  age  of  eighty-five,  she  is  carried  ofl:'  to  the  state  of 
Ohio,  and  before  she  had  been  under  her  son*s  roof  two 
months,  she  makes  a  will  in  his  favor,  and  forgets  the  ob- 
ligations she  was  under  to  those  who  had  watched  over 
and  protected  her  in  her  old  age.  Hor  ago  and  situation, 
in  relation  to  the  complainant,  account  for  this,  without 
attributing  to  her  the  sin  of  ingratitude.  These  considera- 
tions can  do  Joseph  Reading  no  good,  in  a  legal  point  of 
^*iew,  but  they  are  of  a  character  to  induce  a  court  to  look 
at  the  claim  he  sets  up  with  a  fovorable  eye.  This  old 
lady  was  maintained  by  him  for  eight  years.  The  law  im- 
plies a  contract  on  her  part  to  remunerate  him.  To  de- 
prive him  of  the  benefit  of  this  implication,  the  court 
should  be  satisfied  that  he  looked  alone  to  Mrs.  McCul- 
loagh's  will  for  remuneration,  and  intended  to  rely  upon 
her  generosity  solely.  I  am  not  satisfied  from  the  evidence 
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that  such  was  Joseph  Reading's  intention.  Mrs.  McCnl- 
lough  lived  with  him  more  than  three  years  without 
making  a  will ;  and  after  she  did  make  it,  there  is  evideDce 
of  but  once  when  the  subject  was  ever  mentioned  be- 
tween them.  Mrs.  Reading  intended  that  he  should  be 
remunerated  for  the  benefits  conferred.  He  has  a  legal 
and  equitable  claim  to  such  remuneration,  and  I  do  not 
consider  that  there  is  any  evidence  of  a  character  to  de- 
prive him  of  his  legal  rights. 

But  a  further  claim  is  set  up  by  the  defendants  in  be- 
half of  their  intestate,  which  is  for  compensation  rendered 
by  Joseph  Reading,  as  the  agent  of  Mrs.  McCullough,  in 
taking  care  and  charge  of  her  business.  I  am  disposed  to 
allow  to  the  defendants  all  I  can  in  this  case,  but  I  do 
not  think  this  claim  can  be  supported.   All  the  service 
proved  to  have  been  rendered  was  this.  He  received  her 
money,  and  i)ut  it  out  at  interest,  and  accounted  to  her 
for  the  interest  from  time  to  time.   It  is  not  shown  how 
this  service  was  rendered.    The  character  of  the  invest- 
ments is  not  shown.   Indeed,  from  anything  that  appear? 
to  the  contrary  in  the  case,  Mr.  Reading  us*.'d  this  money 
in  his  own  business,  without  making  any  investment  iu 
the  name  of  Mrs.  McCullough.   Under  the  circumstances 
this  service  was  rciulered,  the  law  will  not  imply  any  ob- 
ligation on  the  part  of  Mrs.  McCullough  to  remunerate 
Mr.  Reading.   These  services  were  performed  during  a 
period  of  eight  years.   If  Mr.  Reading  intended  to  charge 
commissions,  he  should  have  made  the  charges,  and  de- 
ducted them  from  time  to  time,  as  he  accounted  with  Lis 
principal. 

In  taking  the  account,  a  proper  allowance  will  be  made 
by  the  master  for  the  maintenance  of  Mi's.  McCullough 
during  the  period  she  resided  with  him  after  the  14th  of 
February,  1840! 
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William  Williamson  and  Wife  vs.  James  P.  Chamber- 
lain and  others. 

CONSTRUCTION  OF  WILL. 

A  testator  made  certain  specific  devisee  and  beqaests  to  several  of  his  children. 
He  then  gave  a  life  estate  to  his  wife  in  his  real  and  personal  property  not 
■pecifically  disposed  of.  He  then  declared  that  his  real  and  personal  estate, 
after  the  death  of  his  wife,  nnless  his  wife  chose  to  give  up  the  estate  before 
her  decease,  should  be  sold,  and  divided  among  certain  of  his  children ;  and 
then  declares,  that  if  any  of  his  children  should  die  without  lawful  issue  of 
the  body  begotten,  then  his,  her,  or  their  share,  or  legacy,  should  be  equally 
divided  among  the  »urvitort,  share  and  share  alike.  Held^  that  he  used  the 
term  gurvivorg  with  reference  to  the  period  when  the  estate  should  be  di- 
vided, after  the  happening  of  the  event  mentioned  in  his  will,  to  wit,  the  death 
of  his  wift. 


Mercer  Beasley,  for  complainants. 
Alexander  Wuris^  for  defendants. 

The  Chancellor.  Amos  Hoagland  died  in  1807.  By 
his  will,  he  disposed  of  his  property  as  follows : 

"  It  is  my  will  that  my  executors  shall  dispose  of  so 
mach  of  my  personal  property,  at  public  or  private  sale,  as 
will  enable  them  to  discharge  the  aforesaid  debts  and  fu- 
neral charges,  and  likewise  forty  dollars,  which  I  give  to 
my  beloved  wife  for  her  immediate  use ;  and  the  remain- 
der of  my  personal  property,  if  any  there  be,  to  remain 
on  my  farm.  Item.  It  is  my  will  that  my  wife  Mary  ♦shall 
be  entitled  to  all  the  rents,  issues,  and  profits  of  my  es- 
tate, both  real  and  personal,  for  the  bringing  up,  main- 
tenance, and  education  of  my  children  during  her  natu- 
ral life  or  widowhood.  Item.  I  give  unto  my  wife  Mary 
one  of  the  best  feather  beds,  and  furniture  thereunto  be- 
longing. I  also  give  unto  my  said  wife  the  large  blue 
cupboard,  and  all  the  linens  it  doth  contain.  Lastly.  I 
give  unto  my  said  wife  a  certain  negro  girl,  named  Rose, 
low  Uving  with  a  certain  James  Lake,  to  be  to* her  and 
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her  heirs  for  ever.  Item.  I  give  unto  my  son  Jonatban 
the  sum  of  one  thousand  dollars,  and  to  my  younger  son, 
Amos,  the  sum  of  three  hundred  dollars  ;  to  my  daogb- 
ter  Rebecca  two  hundred  dollars,  and  to  my  daughter 
Mary  two  hundred  dollars,  to  be  to  them  and  their  heirs 
for  ever,  but  not  to  be  paid  until  my  estate,  both  real  and 
personal,  be  sold  and  divided.  Item.  It  is  my  will  that 
my  daughter  Hannah,  the  wife  of  William  Williamson, 
shall  occupy  and  have  during  her  natural  life  full  posses- 
sion, and  be  entitled  to  all  the  rents,  issues,  and  profits  of 
a  certain  lot  of  land  lying  and  being  in  the  township  of 
Bethlehem,  county  of  Hunterdon,  and  state  of  Xew  Jer- 
sey. And  after  the  death  of  my  daughter  Hannah,  wife 
of  William  Williamson,  it  is  mv  will  that  the  lot  be  sold 
by  my  executors,  and  the  money  arising  by  the  sale  of 
the  lot  aforesaid  to  be  divided  among  the  children  of  my 
daughter  Hannah,  the  wife  of  William  Williamson,  share 
and  share  alike,  as  they  shall  attain  to  the  age  of  twenty- 
one  years.  Item.  It  is  my  will,  and  I  do  enjoin  it  upon 
my  executors,  that  they  take  charge  of  the  above  said  lot 
of  land  in  Bethlehem ;  that  there  be  no  abuse  of  swdlot, 
or  timber  cut  and  destroyed  for  any  use  whatever,  except 
for  the  necessary  use  of  the  said  lot.  Item.  It  is  my  will 
that  after  the  death  of  my  wife  that  all  my  estate,  both 
real  and  personal,  except  my  said  wife  chooses  to  give  up 
the  estate  before  her  decease,  be  sold,  and  the  money 
arising  by  the  sales  to  be  divided  as  follows  amongst  my 
rteveral  children,  named  Jonathan,  Andrew,  Rebecca, 
Amos,  and  Mary,  to  be  divided  among  them  and  to  iheir 
heirs  for  ever  share  and  share  alike.  Item.  It  is  my  will 
that  my  daughter  Sarah,  wife  of  Jacob  Williamson,  shall 
have  the  use  and  benefit  of  one  equal  share  with  the  lert 
of  my  children  as  long  as  she  shall  live,  and  after  her 
decease  the  mother's  share  result  to  her  lawful  heirs  of 
l>er  body  begotten,  share  and  share  alike,  as  they  shall 
attain  to,  the  age  of  twenty-one  years.  Item.  It  is  my 
will  that  if  any  of  my  children  shall  die  without  lawftd 
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iasue  of  the  body  begotten,  then  his,  her,  or  their  share 
or  legacy  to  be  equally  divided  amongst  the  survivors, 
8bare  and  share  alike.  Item.  It  is  my  will,  and  I  hereby 
order,  that  in  case  the  nominal  shares  of  my  estate 
amount  to  a  greater  sum  than  the  lot  which  my  daughter 
Hannah,  wife  of  William  Williamson,  now  lives  in,  then 
And  in  such  case  Hannah  shall  have  a  right  to  an  equal 
share  of  the  overplus  more  than  the  value  of  the  lot.*' 

The  bill  alleges  that  the  estate  was  finally  settled  many 
years  ago,  and  was  distributed  among  the  several  legatees, 
and  that  Jonathan  Hoagland,  who  was  one  of  the  execu- 
tors, and  also  one  of  the  legatees,  received  and  retained, 
as  his  distributive  share,  the  sum  of  $2000 ;  that  in  the 
year  1851,  Jonathan  Hoagland  died,  leaving  a  consider- 
able estate,  amounting  to  much  more,  after  payment  of 
all  claims  against  his  estate,  than  the  amount  he  received 
£rom  his  father's  estate.  At  the  time  of  his  death,  all  his 
brothers  and  sisters  were  dead,  except  his  sister  Rebecca 
Vanfliet  and  the  complainant,  Hannah  Chamberlain. 
The  complainants  claim,  by  their  bill,  that  Jonathan 
Hoagland  having  died  without  issue,  the  share  which  he 
received  under  his  father's  will  must,  according  to  the 
provisions  of  that  will,  be  equally  divided  between  the 
said  sisters  who  survived  him.  The  defendant,  who  is  the 
executor  of  Jonathan  Hoagland,  has  demurred  to  the  bill. 
Upon  these  pleadings  the  question  arises  upon  construc- 
tion of  the  will  of  Amos  Hoagland. 

When  the  testator  declared  that  if  any  of  his  children 
should  die  without  lawful  issue  of  the  body  begotten, 
then  his,  her,  or  their  share,  or  legacy,  should  be  equally 
divided  among  the  survivors^  share  and  share  alike,  he 
used  the  term  ^^  survivors''  with  reference  to  the  period 
when  the  estate  should  be  divided  after  the  happening  of 
tlie  event  mentioned  in  his  will,  to  wit,  the  death  of  his 
wife.  I  think  that  this  was  manifestly  the  intention  of  the 
testator,  looking  at  the  whole  will.  He  had  made  certain 
i^ecific  devises  and  bequests  to  several  of  his  children. 
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He  then  gives  a  life  estate  to  his  wife  in  his  real  and  per — 
Bonal  property  not  specifically  disposed  of.   He  then  de- 
clares that  his  real  and  personal  estate,  after  the  death  oft:  ^^^ 

his  wife,  unless  his  wife  chooses  to  give  up  the  estate  he -^^ 

fore  her  decease,  shall  be  sold  and  divided  among  certain  .mi:^^ 
of  his  children ;  and  then  follows  the  clause  of  the  will  X  ^^ 
which  has  given  rise  to  the  dispute.  After  tlie  death  of^  ^^ 
the  widow,  the  estate  was  settled,  and  was  disposed  of"^  ^^ 
according  to  the  directions  of  the  will,  and  Jonathan  re-  ^ — '^' 
ceived  his  share.  It  was  the  intention  of  the  testator  that  '^  -*^ 
when  Jonathan  received  his  share,  he  should  take  it  ahso-  — ^^ 
lutely,  and  not  in  such  a  way  as  to  create  a  limitation  -^^^^ 
over  after  his  death,  in  the  event  of  his  dying  without  "^  ^ 
issue. 

But  whatever  may  be  the  construction  of  this  clause  of  ^*  * 
the  will,  I  do  not  think  that  the  complainant,  Hannah,  was  ^^' 
intended  by  the  testator  to  be  benefited,  in  any  events  by 
the  property  thereby  disposed  of.  He  had  before  made  a 
devise  to  Hannah  of  all  the  rents  and  profits  of  certain 
real  estate,  directing  the  same  to  be  sold,  at  her  death,  by 
his  executors,  and  the  proceeds  divided  among  the  com- 
plainant's children.  He  then  makes  the  bequest,  which 
has  given  rise  to  this  controversy,  to  his  six  children, 
tTonathan,  Andrew,  Kebecca,  Amos,  Marj^,  and  Sarah. 
Then  follows  the  clause,  "  if  any  of  my  children  shall 
die,"  &c.  Tlie  testator  here  referred  to  the  six  children 
just  before  named.  The  language  is  not  applicable  to  the 
devise  before  made  to  the  complainant,  Hannah,  "then 
his  or  her  share  or  legacy  to  be  equally  divided."  Han- 
nah had  no  share  with  her  brothers  and  sisters  in  the  es- 
tate to  be  divided  after  her  mother's  death. 

I  cannot  see,  upon  any  construction  of  the  will,  that 
the  complainants  have  any  claim  against  the  defendants. 
The  demurrer  is  well  taken,  and  the  bill  must  be  dismissed 
with  costs. 
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Tjlllam  Scudper  and  Wife  r^.  Jonathan  O.  Stout  and 

others. 

Iiera  the  testator  directs  a  sale  of  land  to  be  made,  and  the  proceed  to  be 
dirided  among  his  heirs  at  law,  they  may  elect  to  take  the  lands,  and  acoart 
«f  equity  will  secare  to  them  the  benefit  of  that  election. 
Tmn  ^11  interested  had  entered  into  an  agreement  to  divide  the  real  estate 
itMt^  in  such  proportions  as  they  deemed  just  in  reference  to  their  respective 
intarest  in  thd  proceeds,  and  it  appeared  that  the  parties  had  lived  ten 
yava  under  the  agreement ;  that  the  ownership  of  the  property  had  become 
■o  changed  that  the  agreement  could  not  be  disturbed  without  grossly  violat- 
ing the  rights  of  some  of  the  parties  to  it,  and  fraudulently  depriving  them 
of  their  property ;  that  the  executors  had  acquiesced  in  it,  and  induced  such 
m  atate  of  things  as  made  it  a  fraud  in  them  to  disturb  it,  the  court  said,  that 
the  plea  that  such  an  agreement  was  illegal  because  one  of  the  parties  w^as 
m  feme  covert,  came  with  an  ill  grace  as  a  defence  on  the  part  of  the  execu- 
ton,  who  had  subsequently  sold  a  portion  of  the  property  released  under 
the  agreement. 

t  the  time  of  the  execution  of  the  agreement,  the  husband  of  one  of  the  par- 
ties had  been  absent  six  years  and  upwards.  The  report  was  that  he  was 
deed:  it  was  so  considered  by  the  family.  When  the  executors  sold  the  pro- 
perty, he  had  been  absent  sixteen  years,  and  the  party  was  married  again.  At 
tfaet  time,  no  court  of  law  or  equity  would  have  disturbed  the  agreemqpt  on 
tlie  ground  alleged. 

It  although  the  executors  acted  in  bad  faith,  and  in  violation  of  the  rights  of 
tboae  interested  in  the  will  of  the  testator,  it  does  not  follow,  as  a  conse- 
quence of  their  fraud,  that  a  sale  made  by  them  is  void,  they  being  author- 
lied  by  the  will  to  sell  the  land,  and  there  being  no  proof  that  the  grantees 
were  cognizant  of  the  agreement. 

hem  the  purchase  money  of  such  sale  had  been  wrongfully  paid  over  to  one 
not  entitled  to  it,  the  court  held  complainants  entitled  to  an  account,  and  or- 
dered the  money  brought  into  court. 


'.  Beasley^  for  complainants. 

W.  Hoisted^  for  defendants. 

The  Chancellor.  William  Smith  died  in  1823,  leaving 
msiderable  real  and  personal  estate.  The  real  estate 
mBiflted  of  what  may  be  designated  the  homestead  farm, 
*  about  ninety-six  acres ;  the  Sherman  farm,  of  sixty- 
(Fen  acres ;  the  Bonham  lot,  of  eight  and  a  half  acres ; 
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and  tlie  Waterliouse  lot,  of  six  acres.  He  left  his  wife  sur- 
viving him,  and  three  children ;  a  son,  Asa,  and  two 
daughters.  Amy,  who  was  single,  and  Elizabeth,  wife  of 
Jonathan  Sutton.  He  left  a  will,  and  by  it,  made  the  fol- 
lowing disposition  of  his  real  estate.  He  gives  to  his  wife 
and  to  his  son  Asa  the  use  of  the  homestead,  until  it 
should  be  sold  by  his  executors.  The  Sherman  farm  and 
the  Bonham  farm  he  authorizes  his  executors  to  sell  as 
soon  after  his  decease  as  they  might  think  proper,  and,  from 
the  money  thence  arising,  to  discharge  his  debts  and  lie 
legacies  of  his  will,  and  whatever  should  remain  over  a 
thousand  dollars,  to  divide  equally  between  his  wife  and 
three  children,  except  his  daughter  Elizabeth  Sutton's 
share,  which  the  executors  were  to  retain  until  her 
marriage  was  dissolved.  If  she  was  living  when  that 
event  happened,  she  was  to  receive  her  share.  In  case  of 
her  death,  her  husband  surviving  her,  the  executors  were 
to  pay  it  to  her  children.  The  testator  then  directs  that, 
118  soon  after  the  expiration  of  six  years  from  the  time  of 
his  decease  as  his  executors  should  think  proper,  they 
should  sell  all  the  residue  of  his  estate,  consisting  of  his 
homestead  farm  with  all  such  lots  of  land  as  might  then 
belong  to  his  estate,  and  the  money  thence  ai'ising  to  be 
divided  into  four  shares,  one  for  his  wife,  one  for  his  son 
Asa,  one  for  tlie  use  of  his  daughter  Elizabeth,  and  one 
for  his  daughter  Amy.  The  testator  gave  a  legacy  of  two 
hundred  dollars  to  his  grandson,  and  appropriated  the  in- 
terest of  one  thousand  dollars  to  be  paid  yearly  to  his 
wife,  for  her  sup])ort.  These  legacies  were  charged  on  the 
Sherman  and  Bonham  farms.  Upon  the  death  of  his  wife, 
the  testator  directed  that  all  the  property  given  to  her,  or 
for  her  use,  including  the  thousand  dollars,  should  be 
equally  divided  between  his  three  children. 

In  March,  1829,  following  the  expiration  of  the  period 
after  which  the  executors  were  authorized  to  sell  the 
homestead  farm,  the  executors  had  not  exercised  Ad 
discretion  given  them  by  the  will  to  sell  any  of  the  real 
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estate  of  the  testator.  It  had  not  been  necessary  for  them 
to  do  so.  The  personal  estate  had  paid  all  the  debts,  and 
also  the  annuity  to  the  widow,  up  to  that  time ;  and  there 
was  left  in  the  hands  of  the  executor,  undisposed  of,  the 
Bum  of  eight  hundred  and  eight  dollars  and  seventy  cents. 
This  being  the  situation  of  the  estate,  and  no  one  be- 
ing interested  in  it  but  the  three  children  and  their  mother, 
they  considered  that  it  was  for  their  mutual  advantage, 
instead  of  having  the  real  estate  sold  by  the  executors  for 
the  sole  puq)0se  of  distributing  among  them  the  proceeds 
of  such  sale,  to  divide  the  real  estate  itself  among  them- 
selves, in  such  proportions  as  they  deemed  just  in  refer- 
ence to  their  respective  interest  in  the  proceeds,  agree- 
ably to  the  provisions  of  the  testator's  will.  They  did  ac- 
cordingly, on  the  lltli  of  March,  1829,  enter  into  an 
agreement,  under  their  respective  seals,  by  which,  after 
reciting  so  much  of  the  will  of  tlie  testator  as  explained 
the  object  they  had  in  view,  they  agreed  to  divide  all  the 
real  estate  as  follows :  The  widow  and  two  daughters  were 
to  release  to  Asa  Smith  all  their  right  and  title  in.  tlie 
Sherman  and  Bonham  farms,  and  Asa  agreed  to  release 
to  his  mother  and  sisters  all  the  residue  of  the  real  estate, 
subject  to  the  payment  of  sixty  dollars  a  year  to  the 
mother  during  her  life,  and  at  her  death  the  same  to  be 
the  property  of  the  sisters  free  of  all  encumbrances.  This 
agreement  was  fully  carried  out  by  all  the  parties  to  it. 
Shortly  after  it  was  entered  into.  Amy  Smith  married. 
She,  with  her  husband,  her  mother,  and  sister,  executed 
the  necessary  releases  to  Asa  Smith,  and  Asa  and  his  wife 
executed  appropriate  releases  on  their  part.  They  entered 
into  the  possession  of  their  respective  portions  according 
to  the  division,  and  after  quietly  enjoying  such  possession 
for  a  number  of  years,  and  while  in  possession,  Elizabeth, 
Amy,  and  Asa  Smith  died,  all  of  them,  up  to  the  time  of 
their  decease,  satisfied  with  the  family  arrangement  that 
had  been  made,  and  unmolested  in  tlieir  possession  by 
aaj  one  claiming  the  right  to  interfere  with  it.  Amy 
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Smith  was  married  to  Jonathan  O.  Stout,  who  is  one  ni 
the  defendants  in  this  suit  They  had  one  child,  Mnj, 
who  married  William  Scudder.  Thej  are  the  complain- 
ants in  this  suit  We  come  now  to  their  cause  of  com- 
plaint 

On  the  11th  of  April,  1840,  the  executors  sold  all  that 
part  of  the  real  estate  which,  in  the  arrangement  and  di- 
vision, was  set  oft'  and  released  by  Asa  Smith  to  his 
mother  and  sisters.  The  bill  charges  that  the  sale  was 
made  at  the  instigation  of  Jonathan  O.  Stout,  for  the  pur- 
pose of  getting  that  portion  of  the  real  estate  which  be- 
longed to  his  wife  converted  into  personalty,  and  obtain- 
ing the  money  as  her  administrator.  It  charges  that  he 
frequently  urged  liis  wife,  during  her  life,  to  sell  her  es- 
tate, which  she  always  refused  to  do,  and  that,  after  her 
death,  he  induced  the  executors  to  make  the  sale  under 
the  authority  of  their  testator's  will.  It  charges  that  the 
executors  fraudulently  connived  with  Stout  to  enable  him 
to  accomplish  his  purpose,  and,  also,  that  the  purchasers, 
who  are  defendants  in  the  suit,  were  cognizant  of  the 
fraud,  and  purchased  with  full  knowledge  of  all  the  fects. 
The  bill  prays  that  the  sale  may  be  declared  void,  and 
may  be  set  aside,  so  far  as  respects  the  interest  of  Maiy 
Scudder,  and  that  she  may  be  decreed  entitled  to  one  half 
of  the  said  real  estate  sold  by  the  executors,  subject  to 
her  father's  interest  as  tenant  by  the  curtesy ;  or,  if  more 
equitable,  that  she  may  be  declared  entitled  to  the  pro- 
ceeds of  the  sale,  as  representing  the  land,  subject  to  her 
father's  right  to  the  interest  during  his  life,  by  reason  of 
liis  marital  rights. 

I  have  no  hesitation  in  declaring  that  this  sale  was  not 
made  boiia  fde  by  the  executors.  The  sale  was  a  breach 
of  trust,  and  grossly  fraudulent  in  its  consequences  as  to 
the  rights  and  interest  of  Mary  Scudder,  who  was  then 
an  infant  under  ten  years  of  age. 

Look  at  the  consequences  of  this  sale  upon  the  rights 

the  parties  interested.  The  Sherman  farm  and  Bonham 
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lot  were  charged  by  the  testator  with  the  thousand  dollar 
fimd,  which  wa^  created  by  the  testator  for  the  purpose 
of  securing  the  annuity  to  the  widow.  The  executors 
were  directed  to  sell  them  for  that  purpose.  They  were 
amply  sufficient  to  secure  the  object  for  which  the  testator 
had  designated  them.  These  lands,  in  the  family  arrange- 
ment, were  released  to  Asa  Smith.  The  executors  never 
disturbed  him  in  his  possession.  They  permitted  him  to 
enjoy  the  full  advantage  of  the  agreement.  He  became 
insolvent,  and  the  lands  were  sold  as  his,  by  due  course 
of  law,  for  the  benefit  of  his  creditors.  The  executors 
then  sold  the  lands,  which  Asa  had  released  to  his  sisters, 
and  paid  over  to  his  administrator  one-third  of  the  pro- 
ceeds of  the  sale.  Thus  Asa  got  not  only  the  two  tracts 
of  land  released  to  him,  which  was  all  he  was  entitled  to, 
but  one-third  of  the  proceeds  of  the  residue  of  the  testa- 
tor's real  estate.  This  W2fs  a  fraud.  It  was  produced  by 
the  conduct  of  the  executors.  Their  proceeding  cannot 
be  justified  upon  any  considerations  which  appear  in  the 
case  as  it  is  presented. 

The  executors  are  not  here  to  answer  for  themselves. 
Let  us  see  what  plea  their  representatives  interpose  to 
justify  the  course  they  pui'sued. 

They  deny  that  the  sale  was  made  at  the  instigation  of 
Stout,  or  upon  any  fraudulent  combination  with  Stout. 
This  allegation  of  the  bill  is  not  sustained  by  proof,  but 
the  history  of  the  case  shows  that  there  was  ground  for 
the  charge.  But  the  defendants,  as  the  main  ground  to 
justify  the  executors,  say,  that  the  family  agreement,  and 
the  releases  to  carry  it  into  effect,  were  not  valid  in  law, 
because,  at  the  time  of  their  execution,  Elizabeth  Sutton 
was  Rfeme  covert  It  is  not  denied  that  if  the  parties  were 
capable  of  contracting,  the  agreement  was  lawful  and 
valid.  When  the  testator  directs  a  sale  of  land  to  be  made, 
and  the  proceeds  to  be  divided  among  his  heirs  at  law, 
they  may  elect  to  take  the  lands,  and  a  court  of  equity 
wiH  secure  to  them  the  benefits  of  that  election.  JRinehari 
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cmd  Wife  v.  Harrison's  ExecutorSy  1  Bald.  179 ;  Gest  v.  Flocl^^'^k 
et  al.j  1  Green's  Ch.  Rep.  115 ;  Amler  v.  4wtfer,  8  Ves.  683«  ^3. 

The  plea,  that  the  agreement  was  not  legal  becaun^^^^e 
Elizabeth  Sutton  was  fifeme  covert^  comes  with  an  ill  grac^^^  ^e 
as  a  defence  on  the  part  of  the  executors.  One  of  the  ex- 
ecutors drew  up  the  agreement.  It  is  produced,  an 
proved  to  be  in  his  handwriting.  The  parties  lived 
years  under  this  agreement.  They  died  under  it,  undii 
turbed  by  these  executors.  Third  parties  had,  by  du 
course  of  law,  acquired  rights  under  it.  The  ownershi 
of  the  property  had  become  so  changed  that  the  agree- 
ment could  not  be  disturbed  without  grossly  violating  th 
rights  of  some  of  the  parties  to  it,  and  fraudulently  d 
priving  them  of  their  property.  The  executors  had  ae-  -=! 
quiesced  in  the  agreement,  and  by  their  conduct  had  in- 
duced such  a  state  of  things  as  made  it  a  fraud  in 
to  disturb  it.  Admit  the  agreement  was  not  valid  for  th^^^  -® 
reason  alleged.  No  party,  who  had  a  right  so  to  do,  haC^-^ 
questioned  it;  and  these  executors  could  not  be  mad^*^ -^^ 
responsible  to  auy  one  for  any  delinquency.  It  is  pre-  "^^^' 
tended  they  were  responsible  to  the  widow  for  her  annul-  -^^^' 
ty.  But  tliis  is  a  mere  pretence.  As  she  was  a  party  ic:^  -^ 
the  agreement,  and  by  it  had  relinquished  her  claim  upoc^^^^  '^ 
the  executors,  under  no  circumstances  could  she  mak^^^^® 
them  responsible. 

Was  the  agreement  invalid?    At  the  time  of  its  execu- 
tion, Mrs.  Sutton's  husband  had  been  absent  six 
and  upwards.    The  report  was  that  he  was  dead.    It  wasi^*^ 
so  considered  by  the  family.    When  the  executors  sold,  —  "' 
Mrs.  Sutton  had  been  married  a  second  time.    Sutton  had 
then  been  absent  sixteen  years.    At  that  time  no  court  o 
law  or  equity  would  have  disturbed  the  agreement  on  the 
ground  alleged.    The  executors  were  not  justified  in  sell- 
ing the  property  on  this  ground ;  and  such  an  excuse,  un- 
der the  circumstances  of  this  case,  can  be  considered  only 
as  a  mere  pretence.  I  am  bound  to  say,  from  the  fiw^ts  be- 
fore me,  that  the  executors  acted  fraudulently  in  selling 
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the  property,  for  no  good  reason  is  given,  nor  do  I  see 
that  any  can  be  suggested,  for  their  making  the  sale. 

But  although  the  executors  acted  in  bad  faith,  and  in 
violation  of  the  rights  of  those  interested  in  the  will  of 
the  testator,  it  does  not  follow,  as  a  consequence  of  their 
fraud,  that  the  sale  made  by  them  is  void.  The  executors 
were  authorized  by  the  will  to  sell  the  land.  Their 
grantees  were  not  bound  to  know  of  the  agreement  made 
by  those  who  were  interested  in  the  lands  to  be  sold,  or 
to  make  inquiry  for  any  other  disposition  of  the  land  than 
such  as  the  executors,  by  the  will,  were  authorized  to 
make.  The  record  was  not  notice  to  them  of  the  agree- 
ment The  bill  charges  that  they  were  cognizant  of  all 
the  facts.  This  is  not  proved.  It  is  true  the  defendants 
have  not  put  in  any  answer  denying  the  charge.  It  does 
not  follow  that  because  they  have  not  answered,  a  decree 
pro  confesso  must  necessarily  be  taken  against  them.  The 
court  may  direct,  when  the  defendants  have  not  answered, 
a  decree  pro  confesso,  or  order  the  complainants  to  make 
proof  of  their  case.  Other  defendants,  against  whom 
charges  were  made  which,  if  true,  involved  such  know- 
ledge on  the  part  of  the  grantees,  have  denied  such 
charges.  The  complainants  have  attempted  to  make  the 
proof,  and  have  failed.  These  grantees  stand  before  the 
court  as  innocent  parties,  and  they  are  in  a  position  not 
necessarily  involving  them  in  the  consequences  of  a  fraud 
committed  by  others.  I  do  not  think  the  case  is  such  as 
will  warrant  an  interference  with  the  title  of  the  grantees 
of  the  executors. 

It  remains  to  determine  whether  the  complainant  is 
entitled  to  any  relief;  and  if  so,  what  that  relief  is.  The 
mother  of  the  complainant,  Mary  Scudder,  was  entitled, 
under  the  will  of  her  father,  to  one-third  of  all  the  pro- 
ceeds of  his  real  estate,  subject  to  certain  encumbrances 
imposed  by  the  testator.  She  made  an  election,  in  a  man- 
ner which  by  law  she  had  a  right  to  do,  by  which  she  be- 
oame  entitled,  with  her  sister,  to  one  moiety  of  the  home- 
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stead  £eirm.  She,  her  sifter,  and  her  brother,  were  sdnd 
in  fee  of  this  land  as  the  heirs  at  law  of  their  fiuher,  aad 
their  brother  released  to  them,  thus  making  the  two  ten- 
ants in  common.  While  thus  seized.  Amy  Smith  manied 
the  complainant.  Stout,  who  with  her,  and  in  her  li^ 
entered  into  possession  of  the  land.  Stout  and  his  wife 
were  in  possession  under  the  family  arrangement  aad 
agreement.  AMiile  thus  seized,  his  wife  died,  leaving  the 
complainant,  Mary  Scudder,  then  an  in£Eint  of  tender 
years,  her  heir  at  law.  Stout  thus  became  tetiant  bg  At 
curtesy.  The  executors  then  sold  the  land.  Stout  took 
out  letters  of  administration  upon  his  wife's  estate,  and,  as 
administrator,  claims  one-third  of  the  proceeds  of  the  sale. 
On  behalf  of  the  complainants,  it  is  insisted  that  one  half 
of  the  land  sold  by  the  executors  belonged  to  Maiy  Scud- 
der, as  the  heir  of  her  mother,  and  that  the  execaton 
should  be  declared  trustees  holding  the  proceeds  for  her 
benefit,  subject  to  remuneration  to  her  father  out  of  the 
same  for  interest  in  the  lands,  as  tenant  by  the  curtesy. 

It  appears  to  me  that  the  rights  of  the  parties  turn  upon 
the  proper  answer  to  the  single  question,  was  Amy  Stout, 
when  she  died,  legally  entitled  to  one  half  of  the  home- 
stead farm  under  the  agreement  she  had  entered  into  with 
lier  brother  and  sister,  or  was  she  entitled  in  no  other 
right  than  under  the  will  of  her  father,  and  only  to  one- 
third  of  the  proceeds  after  the  sale  of  it  by  the  executon? 
I  have  already  expressed  the  opinion  that  the  agreement 
was  a  valid  and  a  legal  agreement.  If  so,  one  half  of  the 
farm  was  hers.  When  she  died,  it  descended  to  her  daugh- 
ter, as  her  heir  at  law.  If  tlie  executoi's  have  sold  it  wrong- 
fully, and  this  court  cannot  redress  the  injured  party  by 
restoring  the  land,  it  is  equitable  that  the  proceeds  of  that 
sale  should  be  secured  to  her.  This  court  will  restore  her 
to  her  rights,  as  far  as  it  is  able.  She  was  entitled  to  one 
half  of  the  land,  subject  to  the  right  by  the  curtesy  of  htf 
father,  and  the  same  interest  should  be  secured  to  her  ift 
tlie  proceeds.    The  defendants  say,  that  one-third  of  thM 


186fi.]  CASES  IN  CHANCERY.  885 

Exeoatora  of  Shreve  v.  Shreve. 

proceeds  have  been  paid  over  to  the  personal  representa- 
tive of  Asa  Smith.  If  so,  such  payment  was  wrongfully 
made.  The  executors  knew  that  Asa  Smith  had  received 
from  his  sisters  all  his  interest  in  the  real  estate  of  his 
fiftther,  and  that,  by  his  deed,  he  had  conveyed  to  his  sis- 
ters all  his  interest  in  the  homestead  farm.  He  was  not 
entitled  to  any  of  the  proceeds.  He  had  a  perfect  right 
to  convey  his  interest  to  his  sisters.  The  executors,  with 
a  knowledge  of  the  fact  that  he  had  done  so,  had  no  more 
right  to  pay  any  of  the  proceeds  to  his  personal  represent- 
ative than  they  had  to  make  such  payment  to  a  perfect 
stranger.   It  was  a  fraud  for  them  to  do  so. 

The  complainants  are  entitled  to  an  account  for  one 
half  of  the  proceeds  of  the  homestead  farm,  deducting 
the  one-sixth  of  the  one  thousand  dollars  paid  to  the  re- 
presentatives of  Asa  Smith,  deceased,  and  to  have  the 
money  brought  into  court,  to  abide  its  further  directions 
as  to  the  disposition  of  the  fund. 


The  Executors  of  James  Shreve,  deceased,  et  al.  vs. 

James  Shreve  et  al. 

A  residaarj  disposition  will  carry  all  the  contingent  or  reversionary  interest 
which  a  specific  devise  shall  leave  undisposed  of.  Generally  speaking, 
where  a  specific  devise  fails  on  account  of  its  being  void  o^  iniUo  the  pro- 
perty so  devised  will  go  to  the  heir  at  law.  But  if  the  specific  devise  dis- 
pose only  of  a  partial  or  contingent  interest  in  the  lands,  leaving  an  ulterior 
or  alternate  interest  undisposed  of,  that  would,  in  the  absence  of  disposition, 
descend  to  the  heir.  Such  undisposed  of  interest  will  pass  by  a  general  re- 
sklaary  clause. 

Bvery  residuary  devise  of  real  estate,  however  general  the  terms  of  it,  is  in 
its  nature  specific.  As  this  principle  follows  from  the  (act,  that  the  devisor 
can  only  d«vise  the  lands  to  which  he  is  actually  entitled  at  the  time  of 
making  bis  will,  a  question  might  arise,  how  far,  in  New  Jersey,  it  should 
be  considered  applicable  to  after  acquired  lands,  since,  by  the  statute  of 
1851,  the  distinction  between  real  and  personal  estate  in  this  particular  is 
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Where  no  directions  are  given  by  the  testator  for  the  payment  of  his  debli, 
specific  legacies  must  be  appropriated  before  real  estate  devised ;  but  when 
the  testator  makes  his  debts  a  charge  upon  his  real  as  well  as  personal  estate, 
o  lupon  his  estate  generally,  the  devisees  and  legatees  mast  bear  tlieir  re* 
spective  share  of  the  burthen  pro  rata ;  and  this  is  the  case  where  the  tests- 
tor  commences  his  will  with  a  general  direction  that  his  debts  shall  be  paid* 

The  testator  left  four  daughters,  two  grandsons,  children  of  a  deceased  son,  In 
deceased  son's  widow,  and  his  own  wife,  the  devisees  of  all  his  {m>pertf. 
He  first  directs  his  executors  to  pay  off  and  discharge  all  his  debta.  He  givei 
to  his  wife,  during  her  natural  life,  the  sole  and  exclusive  use  of  all  his  pbts^ 
books,  Sui.    To  his  daughter  in  law,  he  devises  the  sole  and  exclusive  otf 
and  occupancy  and  all  the  rents  and  profits  of  the  Diddle  farm,  to  be  hekf 
and  enjoyed  by  her  from  the  time  of  his  decease  until  the  25th'day  of  Mard 
immediately  preceding  the  time  when  his  grandson  should  arrive  at  the  a^ 
of  twenty-one  years,  with  the  proviso,  and  U|>on  the  condition,  that  hiswd 
daughter  in  law  should,  within  three  months  after  his  decease,  execute  and 
deliver  to  his  executors  a  full  and  absolute  release  and  discharge  of  all 
claims  and  demands  she  might  have  against  his  estate.    To  bis  two  graoid* 
sous,  from  the  said  25th  day  of  March,  he  gives  the  Biddle  farm,  as  jool 
tenants,  with  remainder  to  their  issue  in  fee,  and  in  default  of  issue  to  tha 
right  heirs  of  the  testator.    He  also  gives  to  his  grandsons  one  third  part  of 
his  pine  lands  and  cedar  swamp.    To  his  four  daughters,  the  testator  givet 
his  homestead  farm  and  two-thirds  of  his  pine  lauds  and  cedar  swamps,  widi 
au  estate  of  the  same  character  as  that  devised  to  his  grandsons.   Hethea 
devises  and  bequeaths  to  his  four  daughters,  to  their  heirs  and  assigns  fcr 
ever,  all  the  rest,  residue,  and  remainder  of  his  estate,  to  be  equally  divided 
among  them  share  and  share  alike,  subject  only  to  the  payment  of  all  jiUt 
claims  against  him  on  uote,  or  book  of  account,  funeral  charges,  testameotary 
and  incidental  expenses,  and  commissions.    The  testator  left  one  spedahy 
debt,  which  was  a  bond  debt,  the  principal  of  which  was  $6000,  and  wkicb 
was  due  to  his  daughter  in  law.    She  refused  to  comply  with  the  proviio 
under  which  the  devise  was  made  to  her,  under  the  will,  of  the  Biddle  fitfia* 
All  the  personal  estate  which  passed  under  the  residuary  clause  had  bee** 
appropriated  to  pay  the  simple  contract  debts,  and  there  was  a  deficiency. 
There  was  no  other  personal  estate,  except  the  specific  legacies  to  the  widow. 
As  to  the  simple  contract  debts,  it  was  admitted  Uiat  the  specific  devises 
must  contribute  pro  rata. 

Held,  that  as  to  the  simple  contract  debts,  the  interest  of  the  residuary  devisees 
in  the  Biddle  farm  must  contribute  pro  rata  with  the  other  specific  devises  to 
pay  the  simple  contract  debts,  but  as  to  the  specialty  debt,  it  is  not  liable  tr 
contributiou.  Decreed  that  the  residuary  personal  estate  be  first  appropriated 
to  pay  the  simple  contract  debts  of  the  testator  and  expense  of  settling  the 
estate;  that  the  specific  legacies  and  devises  contribute  pro  rata  to  makevp 
any  deficiency  ;  and  as  to  the  specialty  debts,  the  specific  devises,  except  tbit 
of  the  Biddle  farm,  which  fell  into  the  residue,  first  contribute  pro  rttm  to 
pay  the  specialty  debts,  the  residuary  devise  of  the  Diddle  fiurm  being  liable 
only  in  the  event  of  a  deficiency  of  all  other  property  to  pay  tbie  apeekkf 
debts. 
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J.  C,  Ten  Eyck  and  IF.  i.  Dayicn^  for  complainants. 

J.  B.  Slack  and  A.  Bromiing,  for  defendants. 

The  Chancellor.  Tlie  decision  of  the  questions  sub- 
mitted in  this  cause  involves  the  construction  of  the  will 
of  James  Shreve,  deceased.  The  whole  case  turns  upon 
the  intention  of  the  testator  as  to  what  funds  should  pay 
hifl  debts,  and  in  what  order  they  should  be  appropriated 
for  that  purpose.  The  testator  left  four  daughters,  two 
grandsons,  children  of  a  deceased  son,  his  deceased  son*s 
widow,  and  his  own  wife^the  devisees  of  all  his  property. 
He  first  directs  his  executors  to  pay  oft*  and  discharge  all 
his  debts.  He  gives  to  his  wife,  during  her  natural  life, 
the  sole  and  exclusive  use  of  all  his  plate,  books,  house- 
hold goods,  and  furniture ;  and  he  gives  to  her  absolutely 
all  his  groceries,  meat,  and  provision  in  his  house  at  the 
time  of  his  death.  To  his  daughter  in  law,  he  devises  the 
sole  and  exclusive  use  and  occupancy,  and  all  the  rents 
and  profits  of  the  Biddic  farm,  to  be  held  and  enjoyed  by 
her  from  the  time  of  his  decease  until  the  twenty-fitTth  day 
of  March  immediately  preceding  the  time  when  his  grand- 
son, James  Shreve,  should  arrive  at  the  age  of  twenty-one 
years,  with  the  proviso  and  upon  the  condition  that  his 
said  daughter  in  law  should,  within  three  months  after 
his  decease,  execute  and  deliver  to  his  executors  a  full 
and  absolute  release  and  discharge  of  all  claims  and  de- 
mands she  might  have  against  his  estate.  To  his  two 
grandsons,  from  the  said  twenty-fifth  day  of  March  imme- 
diately preceding  his  grandson's  (James)  arriving  to  the 
age  of  twenty-one,  he  gives  the  Biddle  farm,  as  joint  ten- 
ants, with  remainder  to  their  issue  in  fee,  and  in  default 
of  issue,  to  the  right  heirs  of  the  testator.  He  also  gives 
to  his  grandsons  one  third  part  of  his  pine  lands  and  cedar 
swamp.  To  his  four  daughters,  the  testator  gives  his 
homestead  fSEtrm  and  two-thirds  of  his  pine  lands  and 
cedar  swamps,  with  an  estate  of  the  same  character  as 
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that  devised  to  his  grandsons.  He  then  devises  and  be- 
queaths to  his  four  daughters,  to  their  heirs  and  assigns 
for  ever,  all  the  rest,  residue,  and  remainder  of  liis  estate, 
wheresoever  the  same  may  be  found,  to  be  equally  divided 
among  them  share  and  share  alike,  subject  only  to  the 
payment  of  all  just  claims  against  him  on  note,  or  book 
of  account,  funeral  charges,  testamentary  and  incidental 
expenses,  and  commissions.  The  testator  appointed  two 
of  his  daughters  and  his  son  in  law  to  execute  his  will 
They,  together  with  the  other  daughters  of  tlie  testator, 
have  filed  this  bill  against  the  two  grandsons,  who  are  in- 
fants, and  who  appear  and  defend  by  their  guanlian.  The 
guardian  answered  the  bill,  and  the  cause  comes  up  on 
final  hearing  upon  the  pleadings  and  proofs  taken. 

The  testator  left  one  specialty  debt,  which  was  a  bond 
debt,  the  principal  of  which  was  $6000,  and  which  was 
due  to  his  daughter  in  law.  IShe  refused  to  comply  with 
the  proviso  uj)on  which  the  devise  was  made  to  her,  under 
the  will,  of  the  Biddle  farm.  The  devise  to  her,  there- 
fore, does  not  takeeftcct,  and  this  debt,  which  she  refiised 
to  release,  must  be  paid  out  of  the  estate.  The  other 
de])ts  were  consideral^lc.  All  the  pereonal  estate  which 
passed  under  the  residuarj^  clause  of  the  will  has  been 
api>ropriated  to  pay  the  simple  contract  debts,  and  there 
is  a  deficiency  of  about  nineteen  hundred  dollars.  TKere 
is  no  other  personal  estate  of  the  testator,  except  the  spe- 
cific legacies  which  he  l)equeathed  to  his  widow,  appraised 
and  valued  at  eiglit  hundred  and  seventy-seven  dollars. 
Out  of  what  funds  are  the  remaining  simple  contract 
debts  to  be  paid,  and  the  specialty  debt  before  referred 
to? 

It  is  important,  in  the  first  place,  to  ascertain  the  cha- 
acter  of  the  estate  of  the  testator  still  unappropriated. 
We  have  the  specific  legacies  to  the  testator's  wife,  the 
specific  devises  to  his  daughters,  the  specific  devises  to 
his  grandsons,  and  the  estate  in  the  Biddle  farm  up  to 
the  twenty-fifth  day  of  March  immediately  preceding  tbe 
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time  when  the  testator's  grandson,  James  Shreve,  shall 
arriye  at  the  age  of  twenty-one  years.  Who  is  entitled 
to  this  estate  in  theBiddle  fami  until  the  period  when  the 
grandsons  take  it  ?  It  was  devised,  hy  the  testator,  to  his 
daughter  in  law,  upon  the  express  condition  that  she 
would  execute  and  deliver  to  his  executors  a  full  and  ah- 
Bolutc  release  and  discharge  of  all  claims  and  demands 
she  might  have  against  his  estate.  She  has  refused  to  do 
this.  The  estate  passed  by  the  residuary  clause  of  the 
will,  by  which  the  testator  gave  to  his  four  daughters, 
and  to  their  heirs  and  assigns  for  ever,  all  the  rest,  residue, 
and  remainder  of  his  .estate,  wheresoever  the  same  may 
be  found.  A  residuary  disposition  will  carry  all  the  con- 
tingent or  reversionary  interest  which  a  specific  devise 
shall  leave  undisposed  of.  Generally  speaking,  where  a 
specific  devise  fails  on  account  of  its  being  void  ab  initio, 
the  propertj'  so  devised  will  go  to  the  heir  at  law.  But  if 
the  specific  devise  dispose  only  of  a  partial  or  contingent 
interest  in  the  lands,  leaving  an  ulterior  or  alternate  in- 
terest undisposed  of,  that  would,  in  the  absence  of  dispo- 
sition, descend  to  the  heir.  Such  undisposed  of  interest 
will  pass  by  a  general  residuary  clause.  Powell  on  Devises 
105-6. 

In  Doe,  on  the  demise  of  Wells  and  others,  (igainst  Scott  and 
another  (3  Maule  ^  SeL  Hep.  300)  the  testator  devised  all 
his  lands  at  H.  to  J.  M.,  his  heir  at  law,  his  heirs  and  as- 
signs for  ever,  provided  that  he  or  his  heirs  did,  within 
six  months  after  his  decease,  assure  to  R.  M.  and  his  chil- 
dren certain  copyhold  premises  ;  and  in  default  of  such 
assurance,  the  testator  gave  the  premises  to  R.  M.  for  life, 
and  from  and  after  his  decease  to  his  children  living  at 
the  time  of  his  decease,  their  heirs  and  assigns  for  ever, 
as  tenants  in  common :  J.  M.  and  R.  M.  died  unmarried 
in  the  testator's  lifetime.  It  was  held  that  this  was  not  a 
lapsed  devise  of  the  whole  interest,  so  as  to  belong  to  the 
hmr  at  law  of  the  devisor,  but  by  reason  of  the  contin- 
gent interest  which  remained  undisposed  of,  if  J.  M, 

2  k* 


890  CASES  IN  CHANCERY.  [Hit 


Executors  of  Shreve  v.  Shreve. 


phoiild  not  a88urc,  and  R.  M.  should  die  without  children, 
the  residuarj'  devisees  to  whom  was  devised  all  the  rest  of 
the  devisor's  lands,  wheresoever  situate,  were  entitled. 
The  undisposed  of  interest,  then,  in  the  Biddle  fenn 
passed  under  the  residuary  clause  to  the  testator's 
daughters.  It  is  a  specific  devise  to  them,  as  much  so  as 
is  the  devise  of  the  homestead  farm.  Every  residuary  de- 
vise of  real  estate,  however  general  the  terms  of  it,  is  in 
its  nature  specific.  Powell  on  Devises  103 ;  Howe  v.  Earl  of 
Dartmouth,  7  Vcs.  147  ;  Brooiyie  v.  Monk,  10  Ves.  605;  M 
v.  Cook,  1  Ves.  if  Beam.  175.  As  this  principle,  as  the  an- 
thorities  state,  follows  from  the  fact,  that  the  devisor  can 
only  devise  the  land  to  which  he  is  actually  entitled  at 
the  time  of  making  his  will,  a  question  might  arise,  how 
far,  in  New  Jersey,  it  should  be  considered  applicable  to 
after  acquired  lands ;  since,  by  the  statute  of  1851,  the  dis- 
tinction between  real  and  personal  estate  in  this  particu- 
lar is  abolished.  No  such  question,  however,  is  involved 
in  this  case.  The  testator  was  seized  and  possessed  of  all 
the  lands  disposed  of  by  him  at  the  time  his  will  was  ex- 
ecuted. The  estate  then  in  the  Biddle  farm,  which  passed 
under  the  residuary  clause,  is  a  specific  devise,  and  must 
stand  on  the  same  footing  as  the  other  devises  (all  being 
specific)  as  to  payment  of  debts,  unless  the  testator  has 
declared  his  intention  otherwise.    Has  he  done  so  ? 

As  to  the  simple  contract  de])t8,  it  is  admitted  that  the 
specific  devises  nmst  contribute  pro  rata  ;  but  as  to  the 
special  debt,  the  complainants  insist  that  the  testator  has 
exempted  the  residuary  estate,  and  that  the  interest  in  the 
Biddle  farm,  which  passed  with  the  residue,  is  not  liable 
to  contribution  for  the  payment  of  this  debt. 

In  the  first  place,  the  testator  charges  his  whole  estate, 
both  real  and  j)ersonal,  with  the  i>ayment  of  his  debts. 
By  the  first  item  of  his  will,  he  directs  his  executors  to 
pay  off  and  discharge  all  his  debts.  Ilaving  made  his 
debts  a  burthen  upon  all  his  estate,  he  devises  and 
bequeaths   the  residue  of  his  estate  to  his  danghten^ 
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subject  only  to  the  payment  of  his  simple  contract 
debts.  The  greatest  part  of  this  property  was  subject 
to  the  payment  of  all  the  simple  contract  debts,  as  the 
primaiy  fund  for  that  object,  and  the  rest  of  it,  upon 
general  principles  of  law,  was  subject  to  contribution 
with  the  other  specific  devises.  When,  therefore,  the 
testator  declared  that  the  residuary  estate  should  be 
subject  only  to  the  payment  of  simple  contract  debts, 
he  meant  to  exonerate  it  from  the  burthen,  which 
otherwise  it  must  have  borne  as  a  common  fund,  of  other 
debts.  If  it  is  not  exonerated  from  the  payment  of  the 
specialty  debt,  this  intention  of  the  testator  will  be  de- 
feated. I  am  of  opinion,  therefore,  that  as  to  the  simple 
contract  debts,  the  interest  of  the  residuary  devisees  in  the 
Biddle  farm  must  contribute  j>ro  rata  with  the  other  spe- 
cific devises  to  pay  the  simple  contract  debts ;  but  as  to 
the  specialty  debt,  it  is  not  liable  to  contribution.  The 
only  remaining  question  is,  when  and  how  the  specific 
legacies  must  be  appropriated  ? 

The  general  rule  is,  where  no  directions  are  given  by 
the  testator  for  the  payment  of  his  debts,  specific  legacies 
must  be  appropriated  before  real  estate  devised;  but 
where  the  testator  makes  his  debts  a  charge  upon  his  real 
as  well  as  personal  estate,  or  upon  his  estate  generally, 
the  devisees  and  legatees  must  bear  their  respective  share 
of  the  burthen  "pro  rata ;  and  this  is  the  case  where  the 
testator  commences  his  will  with  a  general  direction  that 
his  debts  shall  be  paid.  2  Jarmun  on  Wills  549 ;  Irvin  v. 
Ironmongery  2  Bussel  ^  M.  591.  As  has  been  already  ob- 
served, the  testator  in  this  case  charges  his  whole  estate 
with  the  payment  of  his  debts.  lie  commences  his  will 
with  a  general  direction  to  his  executoi's  to  pay  oflT  and 
discharge  all  his  debts,  as  soon  as  can  conveniently  be 
done  after  his  decease.  The  specific  devises  and  legacies 
must,  therefore,  contribute  fro  rata  to  pay  the  simple  con- 
tract debts. 

Let  a  decree  be  made,  with  directions  that  the  residuary 
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personal  estate  be  first  appropriated  to  pay  the  simple  con- 
tract debts  of  the  testator  and  the  expenses  of  settling  the 
estate ;  that  the  specific  legacies  and  devises  contribute 
pro  rata  to  make  up  any  deficiency  required  to  pay  these 
debts  and  expenses ;  and  that  as  to  specialty  debts,  the 
specific  devises,  excepting  that  of  the  Biddle  farm,  which 
fell  into  the  residue,  first  contribute  pro  rata  to  pay  the 
specialty  debts,  the  residuary  devise  of  the  Biddle  fiinn 
being  liable  only  in  the  event  of  a  deficiency  of  all  other 
property  to  pay  the  specialty  debts. 


Caroline  Holoombe,  by  her  Guardian,  vs.  Johx  Cobtell, 

and  others,  executors,  &c. 

On  a  bill  filed  on  behalf  of  an  infeut  complainant  to  compel  execaton  nd 
trustees  under  a  will  to  account  for  the  estate  of  the  testator  which  his 
come  to  their  hands,  und  f(»r  the  execution  of  their  trust,  complaininli  are 
entitled  to  an  account  as  a  matter  of  course. 

The  testator  directs  that  all  the  residue  of  his  personal  estate,  after  pajfincBl 
of  debts  and  legacies,  shall  be  invested  in  productive  real  estate.  This  does 
not  authorize  the  executors  to  purchase  vacant  lots,  and  erect  buildings  apon 
them.   Such  [>roperty  cannot  be  considered  productive  real  estate. 

The  testator  authorizes  his  executors  to  make  suitable  and  oonveaient  im- 
provements and  necessary  repairs  on  the  real  estate  in  their  pofleeaaion.  Thii» 
in  connection  with  the  language  used  as  to  the  purchase  of  productiTe  ml 
estate,  is  inconsistent  with  the  idea  that  the  testator  meant  bia  execaton 
tn  purchase  vacant  lots,  and  erect  buildings  upou  them. 

The  testator  directs  the  disposition  of  a  surplus,  which  he  contemplates  will 
remain  after  the  improvements  made:  this  hardly  comports  with  the  idea 
that  they  sliould  use  the  funds  in  their  hands  indiscriminately  in  the  ere^ 
tion  of  buildings. 

The  testator  creates  two  funds  with  his  property.  The  real  estate  left  by  him 
at  his  death,  with  such  real  estate  as  the  executors  are  authorized  to  pni^ 
chase  with  his  personal  property,  constitute  one  fund.  The  residue  of  Uib 
proceeds  of  all  his  real  estate,  after  paying  for  improvements  and  repeir%  ii 
to  be  kept  annually  at  interest,  and  this  constitutes  another  fond. 
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The  bill  was  filed,  on  behalf  of  an  infant  complainant, 
to  compel  the  defendants,  as  executors  of  the  will  of  John 
Holcombe,  deceased,  and  as  trustees  under  that  will,  to 
account  for  the  estate  of  the  testator  that  had  come  to 
fheir  hands,  and  for  the  execution  of  their  trust. 

Haiidolph  and  Peter  L  Clark,  for  complainants. 

W.  Sakiedy  for  defendants. 

The  Chancellor.  Let  a  reference  be  made  to  James 
WUsoTiy  esq.,  one  of  the  masters  of  this  court,  to  take  an 
account,  as  follows : 

First.  Of  all  the  personal  property"  of  the  testator  at 
the  time  of  his  death,  and  charging  the  executors  with 
the  same,  as  respectively  received  by  them. 

Secojid.  Of  all  the  personal  property  wliieh  has  come  to 
the  hands  of  the  executors,  respectively,  or  which,  by  due 
diligence,  they  might  have  received. 

ThmL  Of  the  rents  and  issues  of  the  real  estate,  which 
have  come  to  the  hands  of  tlie  executors,  respectively,  or 
which  by  due  diligence  they  might  have  received. 

Fourth.  Of  all  the  real  estate  of  the  testator  of  which 
he  died  seized,  and  stating  the  annual  value  of  the  difter- 
ent  parcels  thereof,  as  near  as  can  be  ascertained. 

Fifth.  Of  all  the  debts,  legacies,  and  expenses  paid  by 
the  executors,  respectively,  in  the  due  administration  of 
the  estate,  and  showing  the  residue  of  the  personal  estate 
in  the  hands  of  the  executors,  and  of  which  of  them, 
after  such  discharge. 

Sixth.  Of  the  investments  made  by  the  executors  in 
productive  real  estate,  if  any,  with  the  residue  of  the  per- 
sonal estate,  as  ascertained  as  aforesaid. 

Seventh.  Of  the  moneys  expended  by  the  said  executors, 
as  trustees  under  the  will,  in  improvements  and  repairs  of 
the  real  estate,  and  the  character  of  such  improvements. 

Eighth.  Of  the  investments,  if  any,  of  the  rents  and  pro- 
fits of  the  real  estate. 
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H    ■    ::   " 


tL»-  tim».-  ^'i  l.i-  ilt.-iitL.  }.v  .T   ..:.  \  -rrr'.".  iii^er  allowing  him 

all  yv-^i  s(.-T-«'ti*.  -T:i?:i.L'  tl.-  ::•-:■■■'::.:>  l-erwreen  the  parries. 

Ta'th.  ^n'  Th»;  aTi-«  ■'!.!  ■':>'  :h».-  e-^tait*  of  the  testator,  at 

tlni'  tiiiir  'tf  ]:*>  <l.;:i-]..  '.v  A.-xiir-'it-r  Corvell.  after  allow- 

■ 

iiiL'  liiin  ill!  ;!:.-:  :-.l->::-.  ?-:.. :::.«'  tLv  ^i-i-A'Tiiit.-s  between  the 

-  "■  >_ 

parties. 

JCff'/'fl-.  T'f  ('\in\A:.r  :.T.'i  rvT'-n  wLetLer  it  is  for  the 
iijt».-p.**T  '-1'  T]i»-  '..•''/'  ■.'.  '■■.-  :],:iT  Ti.e  convevanoe  made 

l»v  Al»-.\:i!i']»i-  r.irv.-il.  .]:it«'1  >'.v:cn.}»er  24th.  1853,  to  the 

•  •  • 

exe<.:ut<^'i-  aij'l  tru-trt>  -i.'V..  j  -:ji:v1:  an*i  al-^o,  whetherit 
i:?  lor  tljvi!' ii.T' r'.-T  ti.:.:  :'..•.■■■  i.v».'Y:iiuvs  made  bv  John 
C'»rvt:']l  T«»  tl:«-  •  xt-'iiTni-*  :;Ti'i  Tr.i-TvO!^  «if  the  mill  property 
aij<l  Ml'  tI.i-  ]iii.-k  li«-n- -  ih  ]-:;i:";bonvi]le  should  f^tand. 

TL<'-»-  ii«v  •v.iiT*  -l.-M^iii  l:;iv.-  I't-on  taken  on  the  eoming 
in  of  tIj'.'  aij-wi-r.  Ti;»/  •■■'njj-li.iiiaiit  wa>  entitled  to  anao 
<;«iuijt.  a-  a  iJi;i:!»:r  (^i  i."Sii-«'.  I  •!"  not  deem  it  proper  to 
dO'i<l»:-  t]/>  •ii-v  ii!;aliv  ^;iiTil  -^M-h  a'-i-oimt?  are  taken.  If 
the-*.-  'IrKii'l:.]!^-.  ^r  ;iijv  •►ftiniii.  have  violated  their  trust 
aiMl  tl.e  «'»iirt  i-«a!l'  •!  ^.ij-'ii  tn  rcn^'v^*  them  for  such  mis- 
t-on dui-t.  it  i-  iTij"'rt;int  an*!  i-.-'jiiisito  to  have  an  accurate 
statvnuMit  ••!' tii'-  a'''»uijT-.  in  Mnlor  that  the  court  may 
protect,  hy  it-  ilv'-ivt-.  tlio  liirlit  ot'  the  parties  interested. 

ThcTO  wa<  r-^'iMO  arirTniiont  rj'on  the  construction  of 
the  will,  and  it  i>  j^r-iju-r  that  I  should  not  pass  it  over 
without  s.^uo  intimation  « if  mv  views  in  reference  toil 
Tlic  testator  din -t't-  that  all  the  residue  of  his  personal  es- 
tate, after  vavments  af  del»t>  and  leiraoies,  shall  be  in- 
vested  in  ]n\Mhivtive  real  t-state.  This  does  not  authorize 
the  executors  to  ]'ni«-hase  vacant  lots,  and  erect  buildings 
upon  them.  Such  property  cannot  be  considered  as  pro- 
ductive rral  estate.  It  is  un]«roductive  ]»ropert3',  niadc 
productive  alter  purcha>e.  which  cannot  be  said  to  be  pro- 
perly within  the  intentit»n  of  the  testator. 

Bv  the  fu'frti'.  ilause  of  the  third  codicil,  the  testator 
authoriz-es  his  exeeutt.»rs  to  make  .suitable  and  convenient 
improvements  and  necessary  repairs  on  the  real  estate  in 
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their  possession.  I  think  this,  in  connection  with  the  lan- 
guage used  as  to  the  purchase  of  productive  real  estate, 
is  inconsistent  with  the  idea  tliat  the  testator  meant  his 
executors  to  purchase  vacant  lots,  and  erect  buildings 
upon  them.  The  Jifth  clause  of  the  third  codicil  shows 
that  the  testator  contemplated  that,  after  the  improvements 
made,  there  would  remain  a  surplus  in  the  executors' 
hands,  and  he  directs  its  disposition.  This  hardly  com- 
ports with  the  idea  that  he  intended  they  should  use  the 
funds  in  their  hands  indiscriminately  in  the  erection  of 
buildings. 

The  payment  annually  to  the  complainant  is  to  be  made 
out  of  the  real  estate ;  and  I  think  it  was  clearly  the  in- 
tention of  the  testator  that  the  improvements  and  repairs 
upon  tlie  real  estate  are  to  be  made  out  of  the  rents  and 
profits  of  the  real  estate,  and  not  out  of  the  personal  es- 
tate which  he  left  at  his  decease ;  for  he  directs  specific- 
ally what  payments  shall  be  made  out  of  the  personal, 
and  that  the  residue  shall  be  invested  in  real  estate,  and 
then  disposes  of  it  as  a  separate  fund. 

The  testator  creates  two  funds  with  his  property.  The 
real  estate  left  by  him  at  his  death,  with  such  real  estate 
as  the  executors  are  authorized  to  purchase  with  his  per- 
sonal property,  constitute  one  fund.  The  residue  of  the 
proceeds  of  all  his  real  estate,  after  paying  for  improve- 
ments and  repairs,  is  to  be  kept  annually  at  interest,  and 
this  constitutes  another  fund.  I  have  ordered  an  inquiry 
by  the  master  respecting  the  properties  conveyed  by  tlu 
Coryells  to  the  estate.  What  course  the  court  may  deem 
proper  to  take  in  reference  to  them,  will  depend  in  a 
measure  upon  the  result  of  the  investigation  of  the  mas- 
ter. The  court  may  find  it  neoessarv  to  let  these  convey- 
ances stand  as  a  security  to  the  esUite. 
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THE  COURT  OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY, 


OCTOBER  TERM,  1855. 


Doughty  and  Wilson  vs.  Julius  King  and  others. 

J.  K.,  of  the  firm  of  McM.,  R.  &  Co.,  when  the  firm  was  in  failing  drcoB* 
stances,  conveyed  his  real  estate  to  F.  D.,  in  trnst  for  his  wife.  The  deed 
was  set  aside  in  favor  of  the  complainants,  who  were  judgment  and  exeoh 
tion  creditors  of  the  firm,  on  the  ground,  that  from  the  answer  of  the  ^ 
fendants,  and  the  proofs  in  the  case,  it  appeared  that  no  oonsideratioo  wii 
paid,  and  that  it  was  executed  ibr  the  purpose  of  protecting  the  propsr^ 
from  the  creditors  of  the  firm. 


Thomas  S.  Dudley  and  A.  Broroiiing^  for  complainants. 
G,  S.  Ccinnon  and  James  Wilson^  for  defendants. 

The  Chancellor.  This  bill  is  filed  by  the  complainauts, 
jw  judgment  creditors  of  McMurtrie,  King  &  Co.,  for  the 
benefit  of  themselves  and  other  creditors  who  shall  come 
in  and  contribute  to  the  expenses  of  the  suit.  The  ob" 
ject  of  the  bill  is  to  set  aside  a  conveyance  of  real  pro- 
perty, which  was  made  by  Julius  King  to  Francis  Dannot» 
in  trust  for  King's  wife.  The  complainants  have  taken 
out  execution,  and  levied  upon  this  property.   It  is  Bhown 
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that  the  judgment  debtors  are  insolvent,  and  have  no 
property  out  of  which  the  judgment  can  be  satisfied.  The 
bill  alleges  that  the  conveyance  is  fraudulent,  and  was 
made  to  defeat  and  defraud  creditors ;  that  while  it  pur- 
'ports  to  be  for  the  consideration  of  one  thousand  dollars, 
paid  by  the  grantee,  no  money  was  in  fact  paid,  and  that 
the  deed  was  executed  to  McDurmot,  and  placed  upon 
record  without  his  knowledge  or  consent,  and  that  when 
the  deed  was  executed  Eing  was  insolvent. 

McDurmot  has  answered  the  bill.  He  admits  that  the 
deed  was  made  to  him,  and  put  upon  record  without  any 
consultation  with  him  and  without  his  knowledge,  and 
that  he  paid  no  consideration  himself,  and  has  no  know- 
ledge of  any  consideration  having  been  paid  by  any  one. 
He  says  he  has  a  mortgage  on  the  same  premises,  which 
was  executed  to  him  by  King  and  his  wife,  in  1852,  to  se- 
cure a  debt  of  four  hundred  dollars. 

King  and  wife  also  answered  the  bill.  They  deny  that 
at  the  time  the  trust  deed  was  executed,  the  firm  of 
McMurtrie,  King  &  Co.  was  insolvent.  They  admit  that 
McDurmot  did  not  know  of  the  conveyance  at  the  time  it 
was  executed,  and  deny  that  it  was  made  to  defeat  the 
complainants  or  any  other  creditor  of  the  firm.  They 
state  that  the  reason  McDurmot  was  not  consulted  was 
because  he  resided  atHoboken,  a  distance  from  them,  but 
that  they  knew  him  to  be  their  friend,  and  that  they  were 
informed  they  might  use  any  one's  name  as  trustee.  They 
farther  say,  that  at  the  time  of  the  execution  of  the  deed, 
the  sum  of  five  hundred  dollars,  in  specie,  was  then  paid 
by  Susan  Schultz,  the  sister  of  Julia  B.  King,  to  the  said 
Jalios  King,  and  that,  on  the  twentieth  day  of  September 
following,  the  balance  of  the  consideration  money  was 
paid,  in  specie  or  bills,  to  the  said  Julius  King  by  the  said 
Susan  Schultz ;  that  the  money  so  paid  was  loaned  by  the 
said  Susan  to  the  said  Julia,  to  be  by  her  lent  to  her  hus- 
band, on  condition  that  the  said  Julius  King  would  con- 
vey the  property  in  question  in  trust  for  the  benefit  of  his 
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wife ;  that  the  deed  waa  accordingly  executed  on  fte 
twenty-third  of  August,  and  recorded  on  the  twen^ 
seventh  day  of  August,  1853. 

The  defendants  make  out  a  very  unsatis&ctory  case  bj 
their  answer.    In  August,  the  firm  of  McMurtrie,  Bingi 
Co.  are  extensively  engaged  in  business,  and  although  the 
answer  alleges  that  they  were  not  then  insolvent,  we  find^ 
them  in  one  little  month  failing  for  a  large  amount,  and 
not  pretending  that  such  failure  was  occasioned  by  any 
unexpected  or  disastrous  loss  in  their  business.   In  less 
than  two  months  prior  to  the  failure.  King  conveys  away 
all  his  real  estate  in  trust  to  his  wife,  and  under  very  sus- 
picious circumstances.  Ho  selects  a  trustee,  living  at  some 
distance  from  him,  without  consultation  with  him,  and 
puts  the  deed  upon  record  without  the  consent  of  the 
trustee.    There  is  an  inconsistency,  too,  about  the  consid- 
eration of  the  conveyance  difficult  of  explanation.  The  de- 
fendants say  that  the  money  was  loaned  to  the  wife  by  her 
sister,  on  condition  that  King  would  make  the  trust  deed. 
If  this  is  true,  who  is  to  repay  the  sister  for  the  money 
loaned  ?    The  wife  does  not  owe  the  debt,  for  she  conW 
not  contract  it.  It  is  not  pretended  that  the  trust  property 
is  security  for  the  debt,  or  was  intended  to  be  so  by  the 
parties.    Julius   King,   then,  is  the  debtor,   and  Susan 
Schultz  his  creditor.    This  circuitous  way  of  doing  busi- 
ness is  not  explained.    The  account  given  by  the  answer 
of  the  whole  transaction  is  a  very  unsatisfactory  one,  and 
presents  a  case  of  great  suspicion.    With  this  un&vorable 
impression   of  the  case,  made  by  the  defendants  own 
statement,  we  approach  the  evidence,  and  it  appears  to 
me  to  be  of  such  a  character  as  to  show  the  deed  fraudu- 
lent without  a  doubt. 

And  first,  as  to  the  insolvency  of  the  firm  of  McMurtrie, 
King  &  Co.  at  the  time  of  the  execution  of  the  deed.  In 
referring  to  the  fact  of  the  denial  of  insolvency  by  the 
answer,  I  ought  to  have  mentioned  the  reckless  mflDner 
in  which  the  denial  is  made.    It  was  a  &ct  about  which 
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Mrs.  King  conld  certainly  know  nothing,  and  as  to  which 
no  answer  was  expected  from  her.  And  yet  Mrs.  King 
denies  the  insolvency  with  as  much  particularity  and  cer- 
tjdnty  as  if  she  was  perfectly  familiar  with  all  the  partner- 
ship business  and  the  pecuniary  liabilities  of  the  firm. 
But  I  think  the  insolvency  of  King  and  of  the  firm  is 
satisfactorily  proved.  On  the  8th  of  October,  1853,  they 
made  an  assignment.  Their  debts  amounted  to  upwards 
of  J23,000,  and  their  assets  will  not  pay  fifty  cents  on  the 
dollar.  On  the  23d  of  August  pre\nous,  the  deed  was 
made.  They  were  driven  to  make  the  assignment  from 
losses  which  they  had  sustained  prior  to  the  date  of  the 
deed.  There  can  be  no  doubt  of  the  insolvency  of  King 
and  of  the  firm  on  the  23d  of  August.  It  is  proved  that 
the  firm  actually  suspended  payment  in  September,  and 
that,  in  August,  King  held  a  conversation  with  one  of  the 
clerks  in  the  store,  as  to  the  bent  mode  of  the  partners  se- 
curing their  individual  property  from  the  creditors  of  the 
firDi. 

To  prove  the  bona  Jules  of  the  deed,  the  defendants  offer 
Sarah  Schultz  as  a  witness.  As  to  her  evidence,  I  would 
remark,  in  the  first  place,  if  it  is  true,  the  answer  of  King 
and  wife  is  not  only  evasive  but  untrue.  The  answer  says, 
that  the  one  thousand  dollars  was  lent  by  this  witness  to 
her  sister,  Mrs.  King,  on  condition  that  King  would  con- 
vey the  property  in  trust  for  his  wife.  The  witness,  by  her 
evidence,  does  not  pretend  there  was  any  such  condition. 
She  says  her  sister,  Mra.  King,  informed  her  that  her  hus- 
band was  about  selling  the  i)roperty,  and  applied  for  mo- 
ney to  enable  her  to  buy  it,  and  that  she  advanced  the 
money  as  a  consideration,  for  which  King  and  his  wife 
transferred,  by  writing,  all  Mrs.  King's  interest  in  her 
grandfather's  estate,  with  the  understanding,  that  if  that 
interest  exceeded  a  thousand  dollars,  the  witness  was  to 
make  it  up,  and  if  it  amounted  to  less,  then  Mrs.  King 
was  to  make  the  amount  good.  If  this  story  is  true, 
why  did  the  answer  conceal  it,  and  why  did  it  not 
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state  the  fact  of  the  agreement,  which  the  witness  alleges 
was  executed  to  her  by  King  and  his  wife?  But  the 
cross-examination  of  the  witness  shows  that  this  stoiy 
cannot  be  relied  upon.  It  appears,  from  her  statement, 
that  Mrs.  King  is  one  of  seven  children  entitled  to 
the  property  of  her  grandfather ;  that  the  estate  is  unset- 
tled in  consequence  of  the  death  of  the  executors,  and 
that  no  interest  has  been  received  from  it  for  the  last 
twenty-two  or  twenty-three  years.  The  witness  says  she 
does  not  know  the  amount  of  her  grandfather's  estate,  be- 
cause she  was  never  so  particular  as  to  inquire ;  that  when 
kIic  was  ii  child,  she  heard  her  mother  say  there  was  in 
money  several  hundred  dollars.  It  is  evident,  from  the 
witness'  statement,  that  this  estate,  as  a  security  for  the 
tliousand  dollars,  is  a  mere  shadow. 

There  are  many  circumstances,  to  which  I  think  it  un- 
necessary to  refer,  going  to  show  that  this  deed  was  fraudu- 
lently made.  As  to  Julius  King's  intention  and  object  in 
making  the  conveyance,  we  have  the  testimony  of  Theo- 
dore McMurtrio,  a  clerk  in  his  store.  He  says,  "  Mr.  King 
asked  me  how  a  man  having  property  could  best  secure  it 
from  being  taken  from  him  for  debt.  I  answered,  by  mak- 
ing over  his  property  to  his  wife,  or  that  I  believed  that 
was  the  way.  He  asked  me  if  that  was  really  the  case.  I 
told  him  that,  to  the  best  of  my  belief,  it  was.  He  then 
exclaimed,"  "  slapped  his  knee  with  his  hand,  and,  laugh- 
ing, went  out  of  the  room." 

I  am  satisfied,  from  the  evidence,  that  this  deed  should 
not  be  permitted  to  stand  as  against  creditors. 
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Between  Abel  Young,  appellant,  and  John  Rodman 

Paul,  respondent. 

The  complainant  applied  to  the  defendunt  to  purchase  his  farm.  After  some 
negotiation,  it  was  agreed  between  them,  that  if  the  complainant  woald  pur- 
chase tlie  Butz  farm,  the  defendant  would  exchange  his  farm  for  the  Butz 
fiurm  and  a  thousand  dollars.  At  the  request  of  complainant,  defendant  went 
to  GOQSiilt  his  wife  and  family;  and  on  returning,  said  they  would  all  assent 
to  the  arrangement.  Complainant  then  purchased  the  Butz  farm ;  and  being 
obliged  to  leave,  authorized  his  brother,  as  agent  for  him,  to  enter  into  a 
written  agreement  with  defendunt  for  the  exchange  of  farms.  The  agree- 
ment was  executed,  by  which  it  was  agreed  that  complainant  should  convey, 
free  and  clear  of  all  encumbrances,  the  Butz  furm  to  the  defendant,  and  that, 
on  the  same  day,  defendant  should  convey  his  farm  to  complainant;  and 
complainant  agreed  to  pay  the  ditference  of  one.  thousand  dollars :  the  wife 
expressed  herself  satisfied  with  the  agreement.  At  the  time  appointed, 
complainant  tendered  his  deed,  signed  by  himself  and  wire,.with  full  cove- 
nants, and  the  defendant  tendered  a  deed  not  signed  by  his  wifo. 

Heldf  that  aa  the  refusal  of  the  wife  to  unite  w'ith  her  husband  in  the  convey- 
ance  was  owing  entirely  to  the  contrivauce  and  fraud  of  the  defendant,  who 
in  this  way  was  endeavoring  to  deprive  ih^  complainant  of  tlie  benefit  of 
a  ipeciBo  performaoce  of  the  contract,  that  the  court  should  order  the 
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agreement  performed,  and  the  conveyances  to  be  lo  made  between  ik 
parties  that  the  complainant  may  hold  in  the  land  which  ke  ooovevi  ■ 
indemnity  against  any  future  claim  to  be  set  op  by  defendant's  wife. 

It  was  objected  that  the  wife  was  not  a  party  to  the  bill,  and  that  no  decree 
could  be  made  against  her  to  execute  the  deed,  as  she  was  noC  a  partj.  Atf 
the  Chancellor  said  no  decree  could  be  made  against  her,  if  she  vcfe  • 
party.  If  she  had  actually  signed  the  agreement  with  her  husband,  it  ««U 
have  been  void  as  to  her. 

A  femi  covert  cannot  make  any  contract,  except  as  to  her  separate  estate.  Hid 
the  wife  been  made  a  defendant,  a  demurrer,  as  to  her,  would  bare  bsci 
jiUtftained. 

It  was  lurtber  said,  that  the  deed  tendered  was  a  sabstantial  oompliaDce  with 
the  agreement,  because  it  contained  a  covenant  to  indemnify  the  conpUfr 
ant ;  bat  it  was  held  that  no  court  wonld  say  that  a  mere  penooal  uire— f 
was  sufficient  indemuitv. 

m 

A  want  of  mutuality  in  the  contract  was  urged  as  an  objection  against  the  de- 
cree, that  the  agent  who  signed  for  the  complainant  was  not  legally  aadir> 
i/.ed  ;  but  it  is  no  legal  unyielding  obstacle  to  the  court's  making  a  decree, 
that  the  contract  is  signed  only  by  one  of  the  parties. 

It  was  argued  that  the  decree  would  in  effect  force  the  wife  into  executing^ 
deed,  which  should  be  her  free  and  voluntary  act.  The  Chancellor  tmL 
"  Upon  a  careful  examination  of  all  the  authorities,  if  the  alternative  wen 
presented  to  me  of  making  a  decree  for  specific  performance  by  procuniK 
the  wife  to  join  in  the  deed,  or  to  dismiss  the  bill,  I  should  accept  ^ 
Litter." 

The  power  of  the  court  to  direct  indemnity  in  such  a  case  cannot  be  d^ 
Died ;  it  is  the  proi)er  and  natural  mode  of  administering  equity  betweeft 
the  partie*. 

Ca.-^frt  where  tlie  wife's  refusal  lo  joiu  was  bona  fdc,  and  not  the  result  of  the 
husband's  iuterference,  or  ca>es  where  an  action  for  damages  woakl  give 
a<le(|aate  redre.**,  are  not  within  the  ruling  in  this  case,  by  Btcrsok,  J. 

The  controlling  equity  of  the  case  is.  that  upon  the  faith  of  bis  agreement  with 
Young,  complainaut  was  drawn  hito  the  purchase  of  the  Butz  farm,  and  wai 
thus  ptuced  iu  a  position  from  which  he  could  not  extricate  himselt  He 
Ixjught  the  farm  not  for  himself,  but  for  Mr.  Young.    Potts,  J. 


The  bill  alleges  that  Abel  Young,  the  defendant,  is  the 
owner  of  a  farm,  supposed  to  contain  one  hundred  and 
seven  acres,  situated  in  the  township  of  Oxford,  in  the 
county  of  Warren,  in  the  state  of  Xew  Jersey ;  that  on  or 
about  the  14th  of  December,  1854,  the  complainant  applied 
to  him  to  purchase  his  farm ;  and  that,  after  some  negotia- 
tion, it  was  agreed  between  them,  that  if  the  complainant 
would  purchase  of  J.  Elias  Butz  his  farm,  of  about  the  same 
number  of  acres,  the  defendant  would  exchange  hia  fiwm 
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for  the  Butz  farm  and  a  thousand  dollars  difference ;  that 
at  the  request  of  the  complainant,  the  defendant  went  to 
consult  his  wife  and  family,  and,  on  returning,  said  they 
would  all  assent  to  the  arrangement ;  that  the  complain- 
ant then  went  and  purchased  the  Butz  farm ;  and  being 
obliged  to  leave  immediately  for  his  home  in  Philadel- 
phia, he  authorized  his  brother,  as  agent  for  him,  to  enter 
into  a  written  agreement  with  the  defendant  for  the  ex- 
change of  farms ;  that  his  brother,  as  his  agent,  and  the 
said  defendant,  on  the  same  day,  executed  an  agreement 
in  writing,  by  which  it  was  agreed,  that  on  the  first  day 
of  April,  the  said  complainant  should  convey,  free  and 
clear  of  all  encumbrance,  the  Butz  farm  to  the  defendant, 
and  that  on  the  same  day  the  said  defendant  should  con- 
vey to  the  complainant  the  said  farm  then  owned  and 
occupied  by  the  said  defendant ;  and  further,  that  the  said 
difference  in  exchange  should  be  $1000,  which  the  said 
complainant  agreed  to  pay  to  the  defendant.    The  bill 
alleges  that  the  wife  of  the  defendant  expressed  herself 
satisfied  with  the  agreement ;  that,  on  the  first  of  April, 
the  complainant  was  ready  on  his  part  to  fulfil  the  agree- 
ment, and  tendered  to  the  defendant  a  deed  for  the  Butz 
fimoa,  signed  by  himself  and  wife  with  full  covenant* ; 
and  that,  on  the  same  day,  the  defendant  tendered  to  the 
complainant  a  deed  for  his  farm,  but  that  the  deed  was 
not  signed  by  the  wife ;  that  the  defendant  pretended  his 
wife  could  not  execute  the  deed ;  that  the  complainant 
then  offered  to  take  the  deed  without  the  wife's  joining 
in  the  conveyance,  provided  the  defendant  would  indem- 
nify him  on  the  Butz  farm  against  any  claim  of  dower 
which  the  wife  of  the  defendant  might  be  entitled  to 
hereafter,  or  by  giving  him  other  satisfactory  security. 

The  bill  prays  that  the  said  defendant  may  be  decreed 
Bpecifically  to  perform  the  said  agreement  by  a  i)roper 
conveyance  with  his  wife,  or  that  he  be  decreed  to  make 
compensation  for  the  value  of  the  wife's  encumbrance,  to 
be  dedacted  from  the  purchase  money ;  or,  if  more  agree- 
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able  to  equity,  that  the  covenants  of  the  defendant  for 
encumbrances  be  declared  a  lien  on  the  Sutz  farm,  as 
an  indemnity  against  any  right  or  claim  of  dower  which 
may  hereafter  be  made  by  the  defendant's  wife. 

The  defendant  answered  the  bill,  and  depositions  were 
taken  by  both  parties. 

The  defence  set  up  will  appear  fully  by  the  opinion  of 
the  Chaucellor. 

The  cause  was  argued  in  the  Court  of  Chancery,  by  P. 
Kennedy  and  W.  L.  Dayton^  for  the  complainant,  and  J. 
i/.  Norton  and  James  S.  JSevius  for  defendant. 

At  the  term  of  Februarj^  1855,  a  decree  was  made  in 
favor  of  the  complainant.  From  this  decree  an  appeal 
was  taken.  The  Chancellor  furnished  the  court  with  the 
following  opinion,  as  containing  the  reasons  for  his  de- 
cree : 

The  Chancellor.  There  arc  several  grounds  upon  which 
the  defendant  resists  a  decree  for  specific  performance.  I 
shall  notice  them  in  the  order  in  which  they  were  pre- 
sented on  the  argument. 

1.  It  is  objected  that  the  wife  is  not  a  party  to  the  bill, 
and  that  no  decree  can  be  made  against  her  to  execute 
the  deed,  as  she  is  not  a  party  to  the  suit.  No  decree 
could  be  made  against  her  if  she  were  a  party.  K  she 
had  actually  signed  the  agreement  with  her  husband,  it 
would  have  been  absolutely  void  as  to  her,  and  no  suit  at 
law  or  equity  could  be  maintained  against  her  upon  such 
an  agreement.  A  feme  covert  cannot  make  any  contract, 
either  with  or  without  the  consent  of  her  husband,  ex- 
ee])t  as  to  her  separate  estate,  in  respect  either  to  real  or 
personal  property.  Our  late  statutes  respecting  the  rights 
of  married  women  do  not  affect  this  principle  of  the  com- 
mon law.  Had  she  been  made  a  defendant,  a  demurrer 
as  to  her  would  have  been  sustained.    Worden  ei  aL  Vn 
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Morris  and  Wife  (2  G.  C.  E.  66) ;  2  Kent  141 ;  12  Mad, 
Ch.  261 ;  6  Wend.  13 ;  2  Jac.  ^  Walk.  412.  The  necessarj- 
and  proper  parties  are  therefore  before  the  court. 

2.  That  the  defeudant,  on  the  day  specified  in  the 
agreement,  was  ready  to  perform  it,  and  tendered  to  the 
complainant  a  deed  for  his  farm,  which  the  complainant 
refused  to  accept.  The  defendant  was  bound  to  give  to 
the  complainant  a  deed  for  the  farm  free  and  clear  of  all 
encumbrance.  The  complainant  was  entitled  to  a  deed 
executed  by  the  defendant  and  his  wife.  A  deed  executed 
by  the  defendant  alone  was  not  a  compliance  with  the 
agreement.  The  complainant  was  not  bound  to  take  such 
a  deed.  This  was  the  deed  which  was  tendered  to  him. 
But  it  was  argued  that  the  defendant  run  no  risk  by 
taking  such  a  deed ;  that  this  being  a  mere  exchange  of 
properties,  a  court  of  equity  would  not,  under  the  circum- 
stances, ever  have  peniiitted  the  wife  to  claim  her  dower 
in  both  properties.  But  why  not  ?  The  court  could  not, 
upon  any  principle  of  equity,  prevent  her  taking  her 
dower  in  the  land  conveyed  by  her  husband  to  the  com- 
plainant. It  is  that  very  right  which  she  is  now  main- 
taining, and  which  it  is  contended  this  court  has  no  right 
to  impair  by  a  decree  against  her  in  this  case.  Suppose 
she  claimed  her  dower,  too,  in  the  land  conveyed  by  this 
complainant  to  her  husband.  That  would  be  a  question 
between  her  and  the  heirs  at  law  of  her  husband,  in  which 
this  complainant  could  have  no  possible  interest ;  and  it 
is  difficult  to  conceive  how  any  legal  or  equitable  resist- 
ance could  be  made  to  such  a  claim  by  reason  of  anything 
connected  with  this  transaction.  It  was  further  said,  that 
the  deed  was  a  substantial  compliance  with  the  agree- 
ment, because  it  contained  a  covenant  to  indemnify  the 
complainant  against  any  future  claim  the  wife  might 
make  ;  and  it  is  shown  that  the  defendant  is  a  man  of  pro- 
perty, and  his  personal  covenant  a  sufficient  indemnity. 
This  is  no  answer  to  the  objection  to  such  a  deed.  The 
complainant  offers  to  take  a  sufficient  indemnity,  but  no 
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court  would  say  that  the  mere  personal  covenant  was 
sufficient  indemnity  against  such  an  encumbrance. 

3.  A  want  of  mutuality  in  the  contract,  is  urged  as  an 
objection  against  a  decree.  It  is  said,  the  agent  who 
signed  the  contract  for  the  complainant  was  not  legally 
authorized,  and  so  the  defendant  only  was  bound  by  it; 
and  as  the  defendant  could  not,  for  that  reason,  compels 
specific  performance  by  the  complainant,  the  parties  were 
not  mutually  bound,  and  that  in  such  case  a  court  (rf 
equity  will  not  decree  a  specific  performance.  There  is 
some  conflict  of  authority  upon  this  point.  It  was  con- 
sidered by  the  court  in  the  case  of  Lanning  v.  Cbfe  (3  ft 
C.  li,  229),  and  some  of  the  authorities  are  there  referred 
to  by  the  Chancellor.  It  is  evident  his  leaning  was  againrt 
the  objection.  He  did  not  decide  the  point,  however,  as 
the  case  turned  upon  the  other  considerations.  Most  of 
the  authorities  on  the  point  are  referred  to  and  reviewed 
by  the  master  of  the  rolls  in  Morris  v.  MitcheU  (2  Joe.  ^ 
Walk.  425).  The  opinion  of  the  master  of  the  rolls  in  that 
case  is  unsatisfactory.  It  is  not  referred  to  by  Chancellor 
Kent  in  Benedict  v.  Li/nch  (1  J.  C.  jR.  373),  although  much 
later  than  any  of  the  authorities  referred  to  by  him.  The 
contract  is  undoubtedly  binding  on  the  defendant  at  law; 
and  if  the  court  refuses  to  compel  a  specific  performance, 
it  is  simply  on  the  ground  that  the  want  of  mutuality 
renders  it  more  equitable  that  the  party  should  be  left  to 
his  legal  remedy. 

It  is  no  legal  unyielding  obstacle  to  the  court's  mating 
a  decree,  that  the  contract  is  signed  only  by  one  of  the 
parties.  In  that  sound  legal  discretion,  by  which  a  conii 
of  equity  exercises  this  branch  of  its  jurisdiction,  it  fr©: 
quently  does  refuse  to  decree  a  specific  performance  of  a 
contract  which  is  not  mutually  binding  on  both  parties; 
not,  however,  because  it  is  a  settled  principle  that  the 
court  will  not  enforce  such  a  contract,  but  because  that 
want  of  mutuality  often  constitutes  an  equitable  groiud 
for  such  refusal,  as  if  the  party  not  signing  the  agn^ 
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tneiit,  and  therefore  not  legally  bound,  takes  advantage 
df  his  position,  and  delays  its  fulfilment  till  it  is  ascer- 
fcained  whether  the  bargain  is  advantageous  to  him.   Now, 
though  the  performance  of  the  contract,  if  he  had  been 
bound,  could  not  have  been  resisted  by  reason  of  the  de- 
lay, yet  the  court  will  now  consider  it  good  ground  enough 
by  reason  of  the  want  of  mutuality  in  the  contract.    But 
even  admitting  that,  as  a  general  rule,  the  objection  is  a 
good  one,  there  are  circumstances  in  this  case  which 
would  make  it  inequitable  and  oppressive  on  the  com- 
plainant for  the  court  to  enforce  it.    It  is  proved,  and  in- 
deed admitted  by  the  answer,  that  the  complainant  pur- 
chased the  JButz  farm  for  the  sole  purpose  of  carrying  out 
this  contract,  and  that  he  was  encouraged  and  urged  by 
the  defendant  to  make  the  purchase.    He  has  made  a 
lai^  expenditure  there,  relying  upon  the  good  faith  of 
the  defendant.    To  turn  him  over  to  the  law  under  these 
circumstances  would  not  only  give  him  an  inadequate 
remedy,  but  be  permitting  the  defendant  to  practise  a 
fraud  upon  him.    The  naked  question  is  not  therefore 
presented  in  this  case,  whether  a  want  of  mutuality  is  a 
valid  objection  against  the  court's  decreeing  a  specific 
performance.     The  conduct  of  the  defendant  has  been 
such  as  to  deprive  him  of  the  benefit  of  the  principle,  if, 
as  a  general  one,  it  is  recognised  in  equity.    The  com- 
plainant brings  himself  within   the   language   of  Lord 
Hedesdale,  in  Larvrenson  v.  Butler  (1  Schoaies  ^  Lefroy 
19),  a  case  always  cited  to  sustain  the  objection  under 
consideration.     The  complainant,  on   the   faith  of  this 
agreement,  has  put  himself  in  a  situation  from  which  he 
could  not  extricate  himself.  That  circumstance  is  suflScient 
to  induce  a  court  of  equity  to  give  relief. 

4.  The  principal  ground  upon  which  a  decree  is  resisted 
iBj  that  when  the  agreement  was  entered  into,  the  defend- 
ant supposed  that  his  wife  would  execute  the  deed ;  but 
once  she  has  resisted  all  his  reasonable  persuasions,  and 
(by  her  refusal)  it  is  rendered  impossible  for  him  to  per- 
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form  his  contract,  the  court  ought  not,  under  such  cir- 
cumstances, to  make  a  decree  against  him  to  do  thtt 
which  is  out  of  his  power  to  do. 

In  examining  the  evidence  of  the  case,  it  is  impossible 
to  resist  the  conclusion,  that  the  defendant  has  acted  in 
had  faith  in  this  transaction,  and  that  the  unwillingneii 
and  refusal  of  the  wife  to  execute  the  deed  is  more  in 
compliance  with  the  wishes  of  her  husband  than  her  own 
disposition  and  unrestrained  judgment.  There  is  enoagh 
evidence  to  show  that  the  complainant  was  unwilling  to 
enter  into  the  contract  until  the  wife  of  the  defendant 
was  first  consulted,  and  gave  her  assent ;  and  that,  not- 
withstanding the  denial  in  the  answer,  she  did  assent  to 
the  contract.  She  gave  her  reasons  why  she  considered 
the  bargain  an  advantageous  one  to  herself  and  husband. 
It  is  proved  that  the  defendant  declared  his  determination 
<#to  back  out,  as  he  expressed  it.  His  position  is  not  one  to 
^Sisk  any  favor  of  the  court,  or  to  give  him  the  benefit  of 
a  doubtful  principle  to  which  fair  and  upright  dealing 
might  justly  lay  a  claim. 

But  the  fact  is,  the  wife  now  refuses  to  execute  the 
deed ;  and  it  is  necessary  to  its  validity  that  she  should 
sign  it,  and  acknowledge,  before  the  proper  officer,  that 
she  signed,  sealed,  and  delivered  it  as  her  voluntarj'  act 
and  deed  freely,  without  any  fear,  threats,  or  compulsion 
of  her  husband.  If  the  court  decrees  a  specific  perfonn* 
ance  according  to  the  terms  of  the  contract,  the  husband 
must  procure  his  wife  to  sign  the  deed  in  some  way,  per 
fas  aut  nefas,  or  else  take  the  consequences  of  disobedi- 
ence to  the  order  of  the  court.  This  then  is,  in  effect,  a 
decree  by  which  the  wife  is  forced  into  executing  a  deed. 
When  she  is  brought  before  the  proper  officer,  he  certifies 
to  her  acknowledgment  of  its  being  her  free  and  vclunimjl 
act,  when  it  is  notorious  that  it  is  the  decree  of  this  court, 
held  up  to  her  in  terroreni,  which  must  be  either  obeyed 
by  her  husband  through  her  submission,  or  he  be  aab* 
jected  to  punishment  for  disobedience.    Such  a  decree  is 
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against  the  policy  of  the  law  protecting  the  rights  of  a 
wife  in  the  lands  of  her  husband.  It  is  plain  to  be  seen 
that  this  mode  of  alienation  might  be  adopted  by  an  im- 
provident and  oppressive  man  to  strip  a  prudent  wife  of 
all  the  reliance  for  her  future  support.  Her  refusal  to 
sign  a  deed  would  be  easily  overcome  by  her  husband  en- 
tering into  a  contract  that  she  shall  join  him  in  a  convey- 
ance ;  and  then  a  decree  of  this  court  is  looked  to  as  the 
instrument  of  her  oppression.  She  may  have  firmness 
enough  to  resist  his  unreasonable  demand  and  entreaties, 
but  yield  to  the  persuasion  of  a  decree  of  this  court, 
which  threatens  her  continued  refiisal  with  the  incarcera- 
tion of  her  husband.  Upon  an  examination  of  the  au- 
thorities, it  will  be  found  that  the  doctrine  is  not  as 
firmly  established  as  a  cursory  view  of  them  might  lead 
U8  to  suppose. 

Judge  Story  {Story's  JE(j[.  732)  pointedly  and  emphati- 
cally condemns  the  doctrine,  that  a  court  of  equity  will 
decree  the  specific  performance  of  an  agreement,  by  which 
the  husband  covenants  that  his  wife  shall  execute  a  con- 
veyance to  bar  her  of  her  estate,  when  performance  is 
resisted  on  the  groimd  of  the  wife^s  refusal  to  join  in  the 
deed.  The  authorities  are  referred  to ;  but  the  author 
does  not  give  his  opinion  whether  they  arc  such  as  should 
lead  to  the  conclusion  that  the  doctrine  should  be  consid- 
ered as  settled  by  authority  either  way. 

The  case  of  Hall  v.  Hardy  (3  P.  Wms.  185-6)  was  a  bill 
for  the  specific  performance  of  an  award,  by  which  the 
plaintiff  was  to  pay  £10  to  the  defendant  on  such  a  day, 
and  £30  at  another  day ;  and  that  thereupon  the  defend- 
ant should  procure  his  wife  to  join  with  him  in  conveying 
the  premises  to  the  plaintiff*  and  his  heirs.  The  answer 
did  not  set  up  the  refusal  of  the  wife.  The  master  of  the  rolls 
says,  "  there  have  been  a  hundred  precedents,  where,  if 
the  husband  for  a  valuable  consideration  covenants  that  the 
wife  shall  join  with  him  in  a  fine,  the  court  has  decreed  the 
huaband  to  do  it,  for  that  he  has  undertaken  it,  and  must 
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lie  by  it,  if  he  does  not  perform  it."  And  yet  the  note  to  thii 
very  remark  of  the  master  of  the  rolls  [note  jS,  page  188,) 
leaves  it  quite  uncertain  as  to  the  extent  to  which  these 
hundred  precedents  carried  the  doctrine ;  "  because  in  all 
these  cases  it  is  to  be  presumed  that  the  husband,  where 
he   covenants  that  his  wife   shall  levy  a  line,  has  firet 
gained  her  consent  for  that  purpose.    So  said  by  the  mas- 
ter of  the  rolls  in  the  case  of  Winter  v.  Devereux,  Trinitj', 
1723 ;  and  that  the  interest  in  such  covenants  has  been 
taken  to  be  an  inheritance  descending  to  the  heir  of  the 
oovcnautcc.    Jiftf,  after  (dl,  if  it  can  be  7uade  appear  to  have 
been  imjiossible  for  the  husband  to  procure  the  coneurraice  of 
his  wife  (as  suppose  there  are  differences  between  them), 
surely  the  court  would  not  decree  an  impossibility,  espe- 
cially wliere  the  husband  offers  to  return  all  the  money, 
with  iiitorost  and  costs,  and  to  answer  all  the  damages." 
(Aote  B,  refoiTcd  to.)    But  here  is  the  ver}'  point  we  want 
preccHk'iit  for — the  court's  making  a  decree  for  the  de- 
fendant to  do  an  impossibility — to  control  theicill  ofh\s\cij( 
and  compel  her  voluntarily  to  execute  a  deed ;  for  the  deed 
is  worthless,  except  done  of  her  free  will.    There  is  no 
dilKculty  wliere  the  defendant  does  not  set  up  the  refusal 
of  his  wife  as  a'defence.    But  where  the  refusal  is  set  up 
as  a  defence,  and  it  appeal's  by  the  evidence  that  such 
refusal  is  the  reason  why  the  defendant  does  not  perform 
his  covenant,  for  this  court  to  make  a  decree  which  cm- 
pels  the  wife  to  execute  a  deed,  and  then  to  accept  it  as  a 
free  will  offering,  is  carrying  the  jurisdiction  of  the  court 
very  far. 

The  case  of  Barry  v.  Wade  {Hep.  Tmp.  Finch  180)  I 
have  not  seen ;  but  the  book  is  admitted  not  to  be  veiy 
reliable  autliority.  In  Barrington  v.  Stone  (2  Eq,  Abr^- 
17,  pL  8,)  the  decree  was,  that  the  husband  should  pro- 
cure his  wife  to  join  with  him  in  a  fine  to  the  plaintifii 
according  to  his  covenant.  The  answer  set  up  that  the 
wife  did  not  seal  the  deed,  but  not  her  refusal  to  join  with 
her  husband  in  a  fine. 
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In  Otread  v.  Hound  .(4  \  in.  Ab,  202,  pi.  4,)  Lord  Cowper 
refused  to  decree  a  specific  performance  of  such  a  cove- 
nant, the  husband  oftering  to  refund  the  purchase  money 
with  costs.  The  case,  as  cited  in  Viner^  is  as  follows: 
"  Husband  and  wife  did,  upon  a  valuable  consideration! 
by  lease  and  release,  convey  the  wife's  land  in  fee,  and 
covenanted  that  the  wife  should  levy  a  fine  of  the  same 
to  the  use  of  the  purchaser.  The  wife  refused  to  levy  a 
fine.  The  plaintift*  brought  his  bill  to  have  his  title  per- 
fected by  a  specific  performance  of  the  covenant,  and  a 
precedent  was  cited  where  a  specific  performance  had 
been  decreed  in  the  like  case ;  but  the  Chancellor  would 
not  decree  a  specific  performance  in  this  case,  l)eoause 
upon  such  decree  the  husband  could  not  compel  his  wife 
to  levy  a  fine ;  and  if  she  would  not  comply,  imprison- 
ment would  fall  upon  the  husband  for  contempt,  which 
was  the  ill  consequence  of  the  decree  in  the  said  cited 
case." 

In  Emery  v.  Ware  (8  Ves.  505),  Lord  Eldon  refuses  his 
assent  to  the  doctrine  carried  to  the  extent  of  the  court's 
making  the  decree  in  the  face  of  the  refusal  of  the  wife ; 
and  in  Martin  v.  Mitchell  (2  Jac.  cf  Walk,  418)  Sir  Thomas 
Plumer,  master  of  the  rolls,  decides  these  points:  that  a 
husband  and  wife,  having  a  joint  power  of  appointment 
by  deed  over  the  wife's  estate,  agree  in  writing  to  sell  it, 
a  decree  for  specific  performance  cannot  be  compelled 
against  them ;  and  under  a  contract  by  husband  and  wife 
for  sale  of  the  wife's  estate,  the  court  will  not  decree  him 
to  procure  her  to  join.  lie  remarks,  "  the  point,  that  the 
court  should  compel  the  husband  to  coerce  the  wife  to 
join  with  him  in  the  conveyance,  was  abandoned.  The 
counsel  did  not  urge  that  that  is  the  law  now,  and  that 
the  husband  was  to  go  to  prison,  if  she  refuses  to  concur." 

Upon  a  careful  examination  of  all  the  authorities,  if  the 
alternative  were  presented  to  me  of  making  a  decree  for 
specific  performance  by  procuring  the  wife  to  join  in  the 
deed,  or  to  dismiss  this  bill,  I  should  accept  the  latter. 
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I  am,  however,  relieved  iu  this  case  from  denying  the 
complainant  relief  on  account  of  any  such  embarrassment 
The  complainant  offers  by  his  bill,  in  case  of  the  refoaal 
of  the  defendant's  wife  to  join  in  the  deed,  to  take  rndon- 

tity.  The  power  of  the  court  to  direct  indemnity  is  denied, 
'he  case  eminently  calls  for  its  exercise,  and  I  do  not 
think  it  can  be  denied  upon  authority  or  principle. 

In  the  case  of  MiUigan  v.  Cooke  (16  Ves.  1),  for  the 
plaintiff"  it  was  stated,  that  he  desired  not  a  reduction  of 
the  purchase  money,  but  an  indemnity  against  the  riak, 
which  must  not  be  a  personal  indemnity,  but  upon  real 
estate,  or  by  part  of  the  purchase  money  to  be  kept  in 
court,  the  defendant  taking  the  dividends.  Lord  Eldon 
8aid  the  purchaser  was  entitled  to  that ;  that  the  proper 
compensation  w^as  indemnity,  by  which  the  loss,  if  it 
should  happen,  would  be  made  good,  and  if  it  did  not 
happen,  there  was  no  occasion  for  compensation.  Arefe- 
ence  was  made  to  a  master  to  settle  such  security  by  way 
of  indemnity,  as,  under  all  the  circumstances  of  the  title, 
it  should  appear  just  and  reasonable  tliat  tlie  defendant 
phould  execute.  Upon  an  intimation  of  the  Lord  Chan- 
cellor, the  ease  was  reargued,  and  the  decree  was  affirmed. 
I  cannot  find  that,  by  any  subsequent  case,  the  propriety 
of  tills  decision  of  Lord  Eldon  has  been  questioned. 

In  Balamaiino  v.  Lumley  (1  V.  ^  B.  224),  Lord  Eldon 
confined  the  order  to  compensation,  and  is  reported  to 
have  said  he  did  not  apprehend  the  court  could  compel 
the  purchaser  to  take  an  indemnity,  or  the  vendor  to  pve 
it.  He  certainly  did  not  mean  to  question  the  correctness 
of  the  principle  upon  which  he  had  made  the  decree  in 
MUligan  v.  Cooke,  The  manner  in  which  both  those  casea 
are  referred  to,  in  a  note  to  Paiton  v.  Brebner  and  anoiher^ 
(1  BUgh  67)  shows  that  they  were  not  considered  in  con- 
flict, or  that  the  latter  overruled  the  former;  but  that, 
while  it  is  a  general  rule  that  courts  of  equity  will  not 
compel  a  vendor  to  give  an  indemnity,  there  is  no  inflexi- 
ble rule  or  principle  to  prevent  the  court's  doing  it  when 
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a  proper  case  presents  itself.  If  there  is  anythiDg  in  the 
reasoning,  that  a  court  of  equity  cannot,  upon  principle, 
decree  an  indemnity  because  the  parties  have  not  con- 
tracted for  it,  it  would  equally  apply  against  the  jurisdic- 
tion of  the  court  to  award  componsatioa  for  any  deficiency 
in  the  title,  quantity,  quality,  description,  or  other  matters 
touching  the  estate.  In  Graham  v.  Oliver  (3  Beav.  124), 
Lord  Langdale  says :  "  There  is,  however,  a  very  great 
difficulty  in  all  these  cases,  and  I  scarcely  know  how  it 
can  be  overcome ;  though  a  partial  performance  only,  it 
has  been  somewhat  incorrectly  called  a  specific  perform- 
ance. The  sentiments  of  Lord  Redesdale  on  this  point, 
as  expressed  by  him  in  two  cases  before  him,  are  strongly 
impressed  on  my  mind.  The  court  has  thought  it  right, 
in  many  cases,  to  get  over  these  difliculties  for  the  pur- 
pose of  compelling  parties  to  perform  the  agreements  into 
which  they  have  entered ;  and  it  is  right  they  should  be 
compelled  to  do  so,  where  it  can  be  done  without  any 
great  preponderance  of  inconvenience." 

In  the  case  before  the  court,  if  it  is  beyond  the  reach 
of  its  jurisdiction  to  decree  indemnity,  then  it  has  not  the 
power  to  do  what  is  manifestly  equitable  and  just  between 
the  parties  to  this  contract,  and  the  complainant  nmst 
sabmit  to  a  fraud  without  any  adequate  means  of  redress. 
Indemnity  can  be  ordered  in  this  case,  not  only  "  without 
any  great  preponderance  of  inconvenience,*'  but  without 
any  inconvenience  at  all.  As  the  case  is  presented,  it  is 
the  very  remedy  which  suggests  itself  as  the  proper  and 
natural  mode  of  administering  equity  between  the  parties, 
and  is  free  from  every  objection  as  to  hardship  or  incon- 
venience. The  defendant  need  not  be  called  upon  to  give 
collateral  indemnity,  but  it  may  be  obtained  in  settling  the 
mutual  conveyances  to  be  made  between  the  parties. 

By  the  terms  of  the  agreement,  the  complainant  is  to 
convey  to  the  defendant  the  Butz  fann,  and  pay  him  one 
tiioasand  dollars,  as  the  consideration  for  the  premises 
which  the  defendant  has  agreed  to  convey  to  the  com- 

2  m* 
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plainant.  Tlic  wife  of  the  defeDdant  refuses  to  unite  with 
her  husbaud  in  the  conveyance ;  and  this  refusal  is  owing 
entirely  to  the  contrivance  and  fraud  of  the  defendant, 
who,  in  this  way,  is  endeavoring  to  deprive  the  complain- 
ant of  the  benefit  of  a  specific  performance  of  the  con- 
tract. The  court  should  order  this  agreement  performed, 
and  the  conveyances  to  be  so  made  between  the  parties 
that  the  complainant  may  hold  in  the  land  which  he  con- 
veys an  indemnity  against  any  future  claim  to  be  set  op 
by  the  defendant's  wife. 

I  shall  decree  a  specific  performance  and  a  referenceto 
a  master,  with  directions  to  settle  the  conveyances;  and 
if  the  wife  of  the  defendant  refuses  to  join  her  husband 
in  a  deed,  then  to  direct  the  conveyances  in  such  manner 
as  will  aflbrd  the  complainant  a  complete  indemnity  in 
the  premises. 

The  appeal  was  argued  by 
Bradley  and  Kcvhis^  for  appellant. 
Browning  and  Dayton^  for  respondent. 

The  following  opinions  were  now  delivered. 

Potts,  J.  I  am  of  opinion  that  tlic  decree  of  the  Chan- 
cellor, in  this  case,  should  be  affirmed.  It  does  substantial 
justice  between  the  parties,  and  this  is  the  great  end  of 
equity. 

I  see  nothing  in  the  evidence  to  impugn  the  fiairDCSs  of 
the  contract.  Mr,  Young  had  all  the  time  for  considen- 
tion  that  he  required.  He  acted  voluntarily.  He  was  well 
accjuainted  with  the  subject  matter  in  respect  to  which  he 
was  dealing ;  he  knew  the  value  of  his  own  fiirm,  and  of 
the  one  he  agreed  to  take  in  exchange  for  it.  The  one 
thousand  dollars  difierence  was  the  sum  proposed  by  lum- 
self. 

There  is  no  doubt  his  wife  assented  to  the  sale  in  the 
first  instance.   It  was  not  until  some  time  afterwards  that 
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she  changed  her  mind,  and  determined  not  to  execute  the 
deed ;  whether  this  was  of  her  own  volition,  or  brought 
about  by  the  influence  of  her  husband,  makes  no  diflEer- 
ence.   The  decree  in  no  way  impairs  or  affects  her  rights. 

The  controlling  equity  of  the  appellee's  case  is,  that 
upon  the  fiiith  of  his  agreement  with  Young,  he  was 
drawn  into  the  purchase  of  the  Butz  farm,  and  was  thus 
placed  in  a  position  from  which  ho  could  not  extricate 
himself.  He  bought  that  farm,  not  for  himself — he  did 
not  want  it — ^but  for  Mr.  Young.  That  was  distinctly  un- 
derstood beforehand  by  Mr.  Young.  The  appellee  has 
that  farm  upon  his  hands,  and  a  couil;  of  law  cannot  re- 
lieve him  from  it. 

The  decree  made  by  the  Chancellor  meets  and  satisfies 
the  equity  of  the  case.  It  directs  performance  only  so  far 
as  the  appellant  is  able  to  perform — a  conveyance  of  the 
Young  farm  free  of  the  encumbrance  of  the  wife's  dower, 
if  she  chooses  voluntarily  to  join  her  husband  in  the  con- 
veyance ;  subject  to  the  encinnbrance,  if  she  declines  to  do  so  ; 
and  in  the  last  alternative  directs  indemnity  to  be  made 
by  Young  out  of  the  one  thousand  dollars  and  the  Butz 
farm. 

The  objection  taken  is  to  the  indcmnUy, 

Batten^  in  his  recent  treatise  on  the  law  of  specific  per- 
formance, 67  Law  Lib,  171,  says,  "  the  court  will  not  com- 
pel a  purchaser  to  take  an  indemnity,  nor  a  vendor  to  give 
it ;  and  he  cites,  as  his  authority,  the  cases  of  Balanuinno 
V.  Lundey^  Aylett  v.  Ashton,  and  Patten  v.  Brahner. 

Balamanno  v.  Lumley,  1  Ves.  ij*  Beam.  224,  is  the  leading 
ease.  It  was  a  bill,  by  the  vendee,  for  specific  performance 
of  a  contract  for  the  purchase  of  an  estate.  The  title  was 
alleged  to  be  defective,  and  the  purchaser  moved  for  a 
reference  to  look  into  the  title,  and  if  found  defective,  to 
settle  the  proper  compensation  or  indemnity,  his  counsel 
suggesting  that,  as  to  pail;  of  the  estate,  indemnity  might 
be  more  convenient  than  compensation.  The  vendor's 
ooonsel  objected  to  indemnity,  which,  he  said,  might 
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prove  inconvenient  to  families ;  and  Lord  Eldon  eaid  "  he 
did  not  apprehend  tlic  court  would  compel  the  jmrchaser  to 
take  an  indemnity,  or  (he  vendee  to  give  it^*'  and  accordingly 
confined  the  order  to  compensation.  This  is  the  whole 
case. 

Ajjlctt  V.  AshUm^  1  Nyh)c  Sr  Cmlg  105,  was  a  bill  for  the 
specific  performance  of  a  contract  for  a  lease.  The  contratt 
wY^v  entered  into  A//  the  wife  alone,  and  in  respect  to  her  sepa- 
rate property.  It  turned  out  that,  as  to  part  of  the  premises, 
she  had  no  title.  The  l)ill  was  against  her  and  her  husband. 
The  court  held  that  there  was  no  jurisdiction  to  make  a 
decree  against  the  wife,  her  trustees  not  being  parties, 
nor  against  the  husband,  he  not  having  signed  the  con- 
tract; and  the  master  of  the  rolls  merely  added,  at  the 
close  of  his  oimiion,  that  "parties  may,  no  doubt,  contract 
for  a  covenant  of  indemnity;  but  if  they  do  not,  the 
court  cannot  compel  a  paily  to  execute  a  conveyance  and 
to  give  an  indemnity,"  retV'rring,  as  authoritj-,  to  Bahmca^ 
no  V.  Ijumlcy  and  Paftcn  v.  JBnhncr,  in  which  last  cai*, 
reported  in  1  JiUf/h  (><>,  Ijord  Kldon  merely  refers  to  the 
rule,  as  stated  in  the  former  case. 

On  the  other  hand,  in  the  case  of  MUlif/an  v.  Cookc,l6 
Vc.sfi/  1,  Lord  Kldon,  after  two  arguments  and  upon  full 
consideration,  held  that  that  was  a  case  for  compensation, 
and  that  the  i)r()per  compensation  was  indemnity ;  for  by 
this,  he  said,  the  loss,  if  it  hcfppcned^  Kould  he  wade  good, 
and  if  it  did  not  happen,  there  was  no  orrasion  frr  compcm- 
tion.  It  was  a  bill  for  specific  performance  brought  by  the 
j>urchaser  of  a  leasehold  estate.  The  defect  consisted  in 
the  representation  by  the  particular  of  a  church  lease  for 
twentv-one  vears,  with  covenants  for  renewals  to  sixty- 
three  years,  the  lease  being  actually  for  lives,  and  the 
covenants  limited  and  contingent.  The  consequent  uncer- 
tainty whether  any  loss  would  occur,  was  the  controlling 
reason  why  indemnity  was  decreed  instead  of  eonipensar 
tion.  This  reason  exists  in  the  case  before  us,  and  is,  in 
my  judgment,  a  solid  one. 
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Compensation  settled  by  the  Court  of  Chancer}^,  or 
damages  assessed  at  law,  might  do  great  injustice,  if  the 
wife  should  not  survive  her  husband,  to  the  vendor,  if  she 
should  survive  him  very  many  years,  to  the  vendee,  while 
indemnity  would  do  certain  justice.  As  to  its  being  an  in- 
convenience to  Mr.  Young,  it  will  always  be  in  the  power 
of  the  wife  to  remove  the  inconvenience  by  perfecting  the 
title. 

It  is  said,  if  Young  refuses  to  comply  with  the  direc- 
tions of  the  decree  of  the  Chancellor,  and  is  committed 
for  contempt,  that  will  operate  to  compel  the  wife  to  join 
in  executing  the  deed ;  and  that  this  is  against  principle. 
But  there  would  be  no  more  compulsion  in  this  than  there 
would  be  in  a  decree  that  a  husband  should  pay  a  sum  of 
money,  or  be  in  contempt  for  not  doing  so,  where  the 
wife  might  relieve  him  by  raising  and  paying  the  money 
out  of  her  separate  estate.  K  Young  puts  himself  in  con- 
tempt at  all,  it  will  be  not  because  his  wife  refuses  to  exe- 
cute the  deed,  but  because  he  refuses  to  convey  and  to 
give  indemnity. 

Hyersok,  J.  I  concur  in  affirming  the  decree  of  the 
Chancellor,  being  satisfied  that  the  contract  was  entered 
into  with  fairness  and  good  faith  on  the  part  of  the  com- 
plainant, after  full  ad\nsement  and  deliberation  on  the 
part  of  the  defendant,  having  first  consulted  his  wife,  and 
obtained  her  full  approval  and  consent,  and  that  her  sub- 
sequent refusal  to  join  in  the  conveyance  resulted  from 
hb  interference. 

On  th#&ith  of  this  contract,  the  complainant  purchased 
fhe  Butz  &rm,  and  he  cannot  obtain  adequate  relief  at 
law  in  an  action  for  damages  which  would  leave  him  with 
that  &rm  upon  his  hands,  a  farm  that  he  did  not  want, 
and  purchased  only  to  fulfil  his  contract. 

Justice  can  be  done  in  no  other  way  than  by  the  Chan- 
cellor'8  decree,  and  it  will  work  no  wrong  to  the  defend- 
ant ;  hia  wife  having  once  changed  her  mind  to  aid  him 
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in  the  deteniiination  of  backing  out,  which  ho  so  em- 
phatically expressed,  will  probably  as  readily  change  back 
to  her  lirst  opinion,  when  he  finds  it  to  be  to  his  inteiert 
to  do  so,  and  join  with  liim  in  the  conveyance  ;  if  she  de- 
clines to  do  this,  her  husband  will  be  subjected  to  no 
other  hardship  than  what  he  has  brought  upon  himself 
l)y  his  own  misconduct,  and  which  he  should  bear,  rather 
than  deny  adeciuate  relief  to  the  complainant. 

The  objection  of  want  of  mutuality  has  no  application 
to  this  case,  and  I  am  well  satisfied  that  in  a  proper  case, 
such  as  this  emhiontly  is,  the  Court  of  Chancerr  haa 
power  to  decree  indemnity,  and  ought  to  do  it,  rathff 
than  allow  the  defendant  to  pmctise  what  would  be  a 
fraud  upon  the  complainant;  while  the  rights  of  married 
women  should  be  protected  to  their  full  extent,  a  husband 
ought  not  to  be  allowed  to  avail  himself  of  such  a  plea  in 
a  case  like  this. 

Xot  intending  to  write  a  fonnal  opinion,  it  is  neverthe- 
less proper  to  express  concisely  my  reasons  for  aflimiing 
the  decree,  lest  this  case  might  be  made  a  precedent  for 
cases  dillerently  situated,  cases  where  tJie  wife's  refusal  to 
join  in  the  conveyance  was  bona  Jidcy  and  not  the  result  of 
the  husband's  interference,  or  cases  where  an  action  for 
damages  would  give  adequate  redress. 

Elmkr,  J.,  concurred  in  the  above  opinion. 

Decision  affirmed  by  the  following  vote : 

For  affirmance — ^Judges   Cornelison,   Haines,   Ogdks, 

RyEKSUN,  ElMEU,  IIUYLE^l,  PoTTS,  VrEDENBURGH.^ 

For  reversal — Chief  Justice,  Judges  Arrowsmith,  Bb- 
LEY,  Valentine,  AVills. 
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»H  Holmes  and  others,  appellants,  and  Benjamin 
Stout  and  John  Williams,  respondents. 

my  the  title  ncqaired  by  prior  registry,  it  is  necessary  that  the  party 
1  bare  notice  of  a  prior  subsisting  outstanding  title.    It  is  not  enough 
10  has  notice  that  a  prior  deed  has  been  executed,  if  the  notice  conveys, 
he  information  that  the  title  is  not  in  existence. 
and  apon  which  the  title  acquired  by  a  prior  registry  of  a  deed  is  lost, 

0  of  notice  to  the  second  grantee  of  the  existence  of  the  prior  convey- 
k  that  it  id  a  fraud  in  the  second  grantee  to  t^ike  a  deed,  knowing  or 
g  reason  to  suspect  the  existence  of  the  prior  title. 

he  information  given  concerning  the  existence  of  the  previous  convey- 
was  of  such  a  character  as  to  taint  his  conduct  with  fraud,  as  against 
daiming  under  the  prior  title,  the  notice  cannot  aflfect  the  validity  of 
le. 

on  is  sometimes  notice  of  cltiim  of  title  Huflicient  to  put  a  purchaser  on 
y;  but  it  must  bo  an  actual  possessirm  mnnifested  by  notorious  acts  of 
nhip,  such  as  would  naturally  be  observed  by,  and  known  to  the 
i. 

wood  occasionally,  under  circumstances  which  might  be  regarded  as 
ny  trespasses  quite  as  probably  as  act8  of  ownership,  is  not  evidence  of 
possession. 

nteo  of  a  bona  fide  purchaser  without  notice  is  not  to  be  charged  with 
ncumbrance  or  fraud,  although  directly  known  to  him  before  he  ac- 
d  his  title;  otherwise  the  loss  must  b(>!  vi.sitcd  upon  tiie  bona  fide  pur- 
r,  as  he  would  thereby  be  obliged  to  keep  the  pn)p(.'rty,  or  to  sell  it  at 

1  price  as  would  enable  his  purchaser  to  discharge  the  encumbrance 
rge  the  fraud. 


3  case  sufficiently  appears  from   the   opinions  de- 
d. 

3  cause  was  argued  in  the  Court  of  Chancery,  by 
Vrcdenburgh  and  J.  F,  liandolph^  of  counsel  with 
laiuants,  and  Daniel  B,  Ryall  and  Gairct  D.  Wall^  of 
(el  with  defendants.  Haines,  C. 
the  term  of  January,  in  the  year  eighteen  hundred 
Ebrty-five,  a  decree  was  made  dismissing  the  com- 
wts'  bill  with  costs.  From  this  decree  an  appeal 
aken. 

B  Chancellor  furnished  the  court  with  the  following 
m,  as  containing  the  reasons  for  his  decree. 
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Haines,  C.  On  the  twenty-third  of  August,  eighteen 
hundred  and  seventeen,  Andrew  Bell  conveyed  to  John 
Holmes,  jun.,  a  tract  of  land,  of  sixty-four  acres  and  four 
hundredths,  in  the  county  of  Monmouth,  for  one  hundred 
and  nineteen  dollars,  and  took  his  note  for  the  money. 

On  the  tentli  of  Decemher,  eighteen  hundred  and  seven- 
teen, John  Holmes,  jun.,  conveyed  to  John  Holmes,  sen., 
twenty-two  acres,  parcel  of  the  lot  of  sixty-four  acres  and 
four  hundredths,  for  fifty  dollars. 

On  the  twenty-seventh  day  of  August,  eighteen  hun- 
dred and  twenty-seven,  John  Holmes,  jun.,  represented 
to  Mr.  Bell  that  he  had  lost  his  deed,  and  that  it  had  not 
been  recorded,  and  urged  him  to  make  out  a  new  deed 
for  the  sixty-four  acres  and  four  hundredths  of  an  acre 
lot  to  his  brother  in  law,  Richard  Lane.  Mr.  Bell  at  that 
time  declined  making  a  new  deed  ;  but  on  the  next  day, 
Holmes,  jun.,  and  Lane  called  upon  him,  and  urged  him 
till  he  w^as  induced  to  execute  to  Lane  a  new  deed  for  the 
premises,  dated  the  twenty-eighth  of  August,  eighteen 
hundred  and  twenty-seven  ;  and  Lane  then  paid  Mr.  Bell 
sixty  dollars  on  Holmes*  note.  Part  of  the  money  due  on 
the  note  still  remains  unpaid.  The  deed  was  recorded  on 
the  seventeenth  of  September,  eighteen  hundred  and 
twenty-seven. 

In  eighteen  hundred  and  thirty,  Lane  died  intestate, 
and  his  administrators,  by  virtue  of  an  order  of  the  0^ 
phans  Court,  sold  and  conveyed  the  whole  premises  to 
Stout  and  Williams,  the  defendants,  by  deed  dated  the 
seventh  of  November,  eighteen  hundred  and  thirty-two, 
and  recorded  on  the  twenty-fourth  day  of  November, 
eighteen  hundred  and  thirty-two.  The  deed  from  John 
Holmes,  jun.,  to  John  Holmes,  sen.,  was  not  recorded 
until  after  the  execution  of  the  administrators'  deed  to 
Stout  and  Williams. 

The  complainants,  claiming  under  John  Holmes,  jun^ 
now  file  their  bill,  and  seek  a  peri^etual  injunction,  to  quitt 
their  title,  and  to  set  aside  so  much  of  the  deed  firom  Bell 
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to  Lane  as  covers  the  twenty-two  acres  before  conveyed 
to  John  Holmes,  sen. 

From  the  testimony  in  the  case,  Lane  appears  to  have 
been  a  purchaser  for  a  valuable  consideration,  and  as  his 
deed  was  duly  recorded  before  the  deed  from  John  Holmes, 
jun.,  to  John  Holmes,  sen.,  his  claim  to  the  premises  is  to 
be  preferred,  unless  it  can  be  shown  that  he  purchase*! 
mala  fde,  or  with  notice  of  the  deed  to  John  Holmes,  sen. 
Act  of  1th  June,  1799,  §  8,  Pat.  399. 

It  is  not  enough  to  show  that  he  had  notice  of  the  deed 
from  Mr.  Bell  to  John  Holmes,  jun.  Lane  purchased  of 
Holmes,  jun.,  and  whether  the  conveyance  was  made  by 
Holmes  or  Bell,  was,  as  between  them,  immaterial. 

There  is  no  proof  of  actual  notice  to  Lane,  nor  of  any 
constructive  notice,  unless  it  be  under  the  allegation  of 
possession  of  the  premises  by  Holmes,  sen.  Possession  is 
sometimes  notice  of  claim  of  title  sufficient  to  put  a  pur- 
chaser on  inquiry;  but  it  must  be  an  actual  possession, 
manifested  by  notorious  acts  of  ownership,  such  as  wouM 
naturally  be  observed  by  and  known  to  the  public. 

In  this  case  there  is  no  evidence  of  such  possession. 
The  premises  consist  of  unenclosed  woodland,  except  about 
two  acres,  which  are  included  within  the  enclosure  of  an 
adjoining  tract  of  forty-five  acres.  Upon  it  John  Holmes, 
sen.,  occasionally  cut  wood,  which  cutting,  under  the  cir- 
cumstances, would  be  regarded  as  so  many  trespasses 
quite  as  probably  as  acts  of  ownership. 

As  to  possession  being  notice,  see  Daniels  v.  IJavison, 
16  Ves.  249;  Tayl(yr  v.  Stibbert,  2  Ves.  440;  Smith  v.  Loir, 
1  Atkyns  490 ;  Allen  v.  Anthony,  1  Merivale  282 ;  2  Fonb, 
Eq.  B.  2,  ch.  6,  §  3,  and  note  (in) ;  Hanbury  v.  Litchfield,  2 
Mylne  ^  Keene  629,  632-3 ;  Flagg  v.  Mann,  2  Sumner  s 
R.  486,  554,  555. 

If  Lane,  then,  were  a  bona  fide  purchaser  without  notice, 
the  sale  to  the  defendants  by  the  administrators  may  be 
good,  even  though  the  defendants  had  such  knowledge 
and  notice  of  all  the  circumstances  of  the  case.  For  it  is 

Vol.  n.  2  n 
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well  settled,  as  a  general  rule,  that  the  grantee  of  a  bcm 
fde  purchaser  without  notice  is  not  to  be  charged  witii 
the  encumbrance  or  fraud,  although  directly  known  to 
him  before  he  acquired  his  title ;  otherwise  the  loss  must 
be  visited  upon  the  bona  fide  purchaser,  as  he  would  there- 
by be  obliged  to  keep  the  property,  or  to  sell  it  at  such 
price  as  would  enable  his  purchaser  to  discharge  the  en- 
cumbrance or  purge  the  fraud.  Harrison  v.  Farthj  Pree, 
in  Ch.  51 ;  2  Fonb.  JEq.  B.  2,  ch.  6,  §  2 ;  Lowther  v.  CarUm, 
2  A(L  242 ;  Ferrars  v.  Cherry^  2  Vem.  388 ;  Merlins  v.  M 
liffcj  Amb.  It.  313 ;  Sweet  v.  Southcot,  2  Brovm's  Ch.  R.  66; 
McQueen  v.  Farqukar,  11  Ves,  477-8;  Ingram  v.  Pelkm 
et  aL,  Amb,  153;  Alexander  v.  Pendleton,  8  Oranch  462; 
Fiizsimmons  v.  Ogden,  7  Cranch  2. 

In  this  view  of  the  case,  it  is  unnecessary  to  inquire 
into  the  alleged  notice  to  the  defendants.  The  bill  mo^ 
be  dismissed  with  costs. 

The  appeal  was  argued  at  June  term,  1855,  by  JW 
Parker  and  J.  F.  Randolph,  of  counsel  with  appellants, 
and  W,  L,  Dayton,  of  counsel  with  respondents. 

The  following  opinions  were  now  delivered. 

Green,  C.  J.  The  controversy  in  this  cause  relates  to  a 
tract  of  22  acres  of  land  in  the  county  of  Monmouth. 
The  parties,  complainants  and  defendants,  both  claim 
title  under  Andrew  Bell,  who  it  is  admitted  was  seiied 
in  fee  of  the  premises.    The  complainants  claim  as  heirs 
at  law  of  John  Holmes,  sen.,  who  died  intestate  on  the 
13th  of  September,  1831.  John  Holmes,  sen.,  derived  title 
from  Andrew  Bell,  by  means — first,  of  a  deed  from  Bell 
to  John  Holmes,  juu.,  dated  23d  August,  1817,  for  6iM 
acres  of  land,  which  deed  has  never  been  recorded ;  and 
secondly,  of  a  deed  from  John  Holmes,  jun.,  to  John 
Holmes,  sen.,  dated  10th  December,  1817,  for  22  aorei> 

Acknowledged  on  the 1820,  and  recorded  on  the 

19th  of  October,  1827. 
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The  defendants  derive  title  from  Andrew  Bell,  bv 
means  of  a  deed  from  Bell  to  Kicliard  Lane,  dated  and 
acknowledged  28th  August,  1827,  for  64.04  acres,  and  re- 
corded on  the  17th  of  September,  in  the  same  year,  and 
of  a  deed  from  the  administrators  of  Lane  to  the  defend- 
ants, by  virtue  of  an  order  of  the  Orphans  Court  of  the 
county  of  Monmouth. 

The  deed  from  Andrew  Bell  to  John  Holmes,  jun., 
under  which  the  complainants  claim,  never  having  been 
recorded,  the  later  deed  from  Bell  to  Lane,  under  which 
the  defendants  claim,  has  acquired  the  priority  by  virtue 
of  the  registry  act,  Hev,  St.  643,  §  18,  unless  either  Lane  is 
not,  in  the  language  of  the  act,  a  bona  fde  purchaser  with- 
out notice,  or  unless  the  priority  is  lost  by  fraud. 

The  bill  of  complaint  charges,  that  the  deed  from  Bell  to 
John  Holmes,  jun.,  was  fraudulently  kept  by  the  grantee 
from  being  recorded,  and  that  the  subsequent  deed  from 
Bell  to  Lane  was  procured  by  a  conspiracy  and  collusion 
between  John  Holmes,  jun.,  and  Lane,  for  the  purpose 
of  defrauding  John  Holmes,  sen.,  and  those  who  might 
hold  under  him.  The  bill  further  charges,  that  at  the  time 
of  the  conveyance  from  Bell  to  Lane,  Lane  perfectly  well 
knew  of  the  deed  from  Bell  to  Holmes,  jun.,  and  also  of 
the  deed  from  John  Holmes,  jun.,  to  John  Holmes,  sen., 
and  that  John  Holmes,  sen.,  was  then  in  possession  of 
the  granted  premises.  The  bill  further  charges,  that  the 
defendants  purchased  at  the  administrators*  sale  with  full 
knowledge  of  the  complainants'  title,  and  with  the  view 
of  defeating  that  title,  and  of  defrauding  those  claiming 
under  it. 

The  case  made  by  the  bill  is  one  of  actual  fraud  against 
John  Holmes,  jun.,  and  Richard  Lane.  That  case  is  not 
supported  by  the  evidence.  There  is  no  proof  of  actual 
ftand  as  against  Eichard  Lane.  No  proof  that  when  he 
took  title  from  Bell  he  knew  of  the  conveyance  to  John 
Holmes,  sen.,  or  of  the  existence  of  any  outstanding  title 
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adverse  to  the  title  which  he  acquired  by  virtue  of  Ik 
purchase  and  deed. 

lu  the  absence  of  proof  of  actual  fraud,  the  complain- 
auts  nevertheless  insist,  that  the  title  to  Richard  Lane  btf 
acquired  no  priority  over  the  complainants'  title  by  rea- 
son of  priority  of  registry,  because  Lane  was  not  a  bom 
Jide  purchaser  for  a  valuable  consideration  without  notice 
of  the  prior  deed  from  Bell  to  Holmes. 

The  deed  to  Lane  purports  to  have  been  made  for  a 
valuable  consideration.  That  is  sufficient  evidence  of  the 
])ayment  of  the  consideration  until  the  contrary  is  proved. 
The  evidence,  so  far  as  it  goes,  supports  rather  than  im- 
]>ugus  the  recital  of  the  deed.  Lane,  then,  in  the  absence 
(»r'  proof  of  actual  fraud,  must  be  regarded  as  a  hova  fik 
]>urchaser  for  a  valuable  consideration,  unless  he  had  no- 
tice of  the  prior  title  under  which  the  complainants  claim. 
The  complainants  insist  that  he  had  both  actual  and  con- 
structive notice  of  that  title. 

The  evidence  shows  unequivocally  that,  at  the  time  of 
tlio  coiivevancc  from  Bell  to  Lane,  Lane  was  informed 
that  a  previous  conveyance  had  been  made  by  Bell  to 
.l(»lui  Holmes,  jun.  The  fact  was  distinctly  and  repeatedly 
stated  by  Bell,  and  upon  this  ground  he  at  first  refused 
to  make  the  conveyance  to  Lane.    But  Holmes,  to  whom 
that  conveyance  was  alleged  to  have  been  made,  was 
]>resent  at  the  time,  and  denied  the  existence  of  any  such 
title.   lie  alleged  that  he  had  never  received  the  deed,  or 
if  he  had,  that  it  was  lost.   Lane  moreover  purchased  the 
title  of  Holmes,  jun.,  and  at  his  instance,  took  the  con- 
\eyance  from  Bell.    He  had  notice  of  the  prior  convey- 
ance sufficient  to  put  him  upon  inquiry.  But  what  inquiry   , 
could  he  have  made  that  would  have  been  availing?  The 
very  party  to  whom  the  prior  conveyance  was  made  de- 
nied its  existence,  and  requested  the  conveyance  to  be 
made  to  Lane.    The  prior  deed  was  not  upon  record,  a<» 
was  there  upon  record  any  deed  from  Holmes,  the  fiitt 
grantee,  to  any  subsequent  purchaser.   There  is  certainly 
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strong  ground  for  apprehension  that  John  Holmes,  jun., 
acted  fraudulently.  It  is  scarcely  credible  that  he  had  for- 
gotten that  he  had  received  a  deed  for  the  property,  and 
had  subsequently  conveyed  it,  by  two  distinct  deeds,  to 
separate  parties.  But,  as  has  been  said,  there  is  no  proof 
in  the  cause,  and  no  reasonable  ground  for  assuming  that 
Lane  knew  of  these  conveyances,  or  was  in  any  way  a 
party  to  the  fraud. 

To  destroy  the  title  acquired  by  prior  registry,  it  is  ne- 
eessary  that  a  party  should  have  notice  of  a  prior  subsist- 
ing outstanding  title.  It  is  not  enough  that  he  has  notice 
that  a  prior  deed  had  been  executed,  if  the  notice  con- 
veys, also,  the  information  that  the  title  is  not  in  exist- 
ence. The  ground  upon  which  the  title  acquired  by  a 
prior  registry  of  a  deed  is  lost  in  case  of  notice  to  the  se- 
cond grantee  of  the  existence  of  the  prior  conveyance,  is 
that  it  is  a  fraud  in  the  second  grantee  to  take  a  deed 
knowing  or  having  rea^n  to  suspect  the  existence  of  the 
prior  title.  All  the  cases  proceed  upon  this  ground.  Un- 
less the  information  given  to  Lane  touching  the  exist- 
ence of  a  previous  conveyance,  was  of  such  character 
as  to  taint  jhis  conduct  with  fraud  as  against  those 
claiming  under  the  prior  title,  the  notice  cannot  affect  the 
validity  of  his  title.  But  how  can  his  conduct  in  taking 
title  from  Bell  be  deemed  fraudulent  against  the  owners 
of  the  prior  title  ?  It  was  surely  not  fraudulent  as  against 
John  Holmes,  jun.,  for  he  denied  the  existence  of  any 
prior  title,  and  it  was  at  his  instance  and  by  his  procure- 
ment that  Lane  took  his  title.  Nor  was  it  fraudulent  as 
against  John  Holmes,  sen.,  for  of  his  title  Lane  had  no 
notice,  and  no  means  of  acquiring  knowledge,  had  he 
been  put  upon  inquiry. 

The  remaining  inquiry  is,  whether  in  the  absence  of  ac- 
tual notice,  Lane  had  constructive  notice  of  the  prior 
title.  It  is  insisted  that  the  possession  of  a  part  of  the 
pfemises  by  John  Holmes,  sen.,  at  the  time  of  the  con- 

2n* 
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vfvance  to  Lane  is  constructive  notice  to  him  of  the  com- 

■ 

plainants'  title. 

The  rule  in  equity  is,  that  whatever  is  sufficient  to  pot 
a  party  upon  inquiry  is  good  notice.  In  Flagg  v.  MaiWy  i 
Sumner  ofA,  Justice  Stoiy  said,  the  rule  in  equity  seems 
to  l>e.  that  when  a  tenant  or  other  person  is  in  possession 
of  the  estate  at  the  time  of  the  purchase,  the  purchaser 
is  put  upon  inquirj'  as  to  his  title  ;  and  if  he  does  not  in- 
cjiiire.  he  is  bound  in  the  same  manner  as  if  he  had  in- 
quired, and  had  positive  notice  of  the  title  of  the  party  in 
]K>ssession. 

This  will  be  found  to  be  the  recognised  and  well  set- 
tled doctrine  of  courts  of  equity.  Daniels  v.  Davison^  16 
Vr.<o/'2VJ;  S.  a  IT  Vtsey  433*:  2  Fonb.  Eq,,  eA.  6J3; 
ILill  V.  Smith,  14  Vmy  42G ;  Taylor  v.  Stikbert,  2  Fe^y 
440;  Eyre  v.  Doepain,  2  Ball  jj-  A  21)0;  Duke  v.  Pa^,2 
GrrcTi'.i  Chan,  It.  154. 

The  same  doctrine  is  adopted^  both  by  courts  of  law 
and  of  equity,   in  the  construction  of  the  registry  acts. 
The  subject  underwent  a  verj'  full  discussion  in  the  case 
of  TtiUlc  V.  Jachtm,  before  the  Court  of  Errors  of  the 
state  of  New  York.  Walworth,  C,  in  delivering  the  opin- 
ion of  the  court,  stated  the  law  thus:  If  the  subsequent 
j)urchaser  know  of  the  unregistered  mortgage  at  the  time 
ot  i)urehase,  he  cannot  protect  himself  against  that  con- 
veyance ;  and  whatever  is  sufficient  to  make  it  his  duty  to 
in(juire  as  to  the  rights  of  others,  is  considered  legal  notice 
to  him  of  those  rights.   Here  Tuttle,  the  person  to  whom 
tlu-  unregistered  deed  was  given,  was  in  the  possession  of 
the  premises  at  the  time  of  the  sheritt*'s  sale,  and  this  was 
good  constructive  notice  to  the  subsequent  purchaser  to 
make  it  his  duty  to  inquire  as  to  the  rights  of  the  person 
in  possession.    ******  By  our  registry  acts,  the  un- 
registered deed  is  only  void  as  against  a  subsequent  bom 
Jidc  pf/rcliaser.   The  rule  of  equity  here  is  therefore  the 
rule  of  law ;  and  whatever  would  in  equity  chai^  the 
party  with  notice  of  the  equitable  rights  of  a  prior  p^I^ 
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chaser  or  encumbrancer,  so  as  to  deprive  him  of  the  pri- 
vilege of  pleading  that  he  is  a  bonajide  purchaser  without 
notice,  must  in  a  court  of  law  be  sufficient  to  protect  the 
legal  rights  acquired  under  the  unregistered  decree  against 
the  subsequently  recorded  conveyance.  6  Woid,  226-7. 

Our  own  statute  {JRev.  Stat.  644,  §  18,)  like  that  of  New 
York,  makes  the  unregistered  deed  void  only  as  against 
a  subsequent  bonajide  purchaser.  The  argument  therefore 
is  applicable  here. 

In  Norcross  v.  Wedgingy  2  Mass,  508,  Ch.  Justice  Parsons 
said :  "  The  provision  of  the  statute  for  registering  con- 
veyances is  to  prevent  fraud  by  giving  notoriety  to  alien- 
ations. But  if  the  second  purchaser  had  notice  of  the 
first  conveyance,  the  intent  of  the  statute  is  answered, 
and  his  purchase  afterwards  is  a  fraudulent  act,"  (in  other 
words,  he  is  not  a  bona  fide  purchaser).  This  notice  may 
be  express,  or  it  maybe  implied  from  the  first  purchaser 
being  in  the  open  and  exclusive  possession  of  the  estate 
under  his  deed.  The  same  principle  is  declared  in  Colby 
V.  Kennistonj  4  Aeic  Hamp,  262,  and  in  Dans  v.  BhnU,  6 
Mass,  487. 

Chancellor  Kent  states  the  doctrine  in  a  somewhat  mo- 
dified or  more  guarded  form,  thus:  "The  statute  of  Xew 
York  postpones  an  unregistered  deed  only  as  against  a 
subsequent  purchaser  in  good  faith  and  for  a  valuable  eonsi- 
deration^  and  this  lets  in  the  whole  of  the  English  equity 
doctrine  of  notice.  *  *  *  The  doctrine  of  notice  equally 
applies  however,  as  I  apprehend,  throughout  the  United 
States,  and  it  everywhere  turns  on  a  question  of  fraud, 
and  on  the  evidence  necessary  to  support  it.  In  pursu- 
ance of  that  policy,  and  in  order  to  support  at  the  same 
time  the  policy  and  injunctions  of  the  registry  acts  in  all 
their  vigor  and  genuine  meaning,  implied  notice  may  be 
equally  effective  with  direct  and  positive  notice,  but  then 
it  must  not  be  that  notice  which  is  barely  sufficient  to 
pat  a  party  upon  inquiry.  Suspicion  of  notice  is  not  suf- 
ficient.   The  inference  of  a  fraudulent  intent  affecting 
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the  conscience  must  be  grounded  on  clear  and  strong  cir- 
cumstances in  the  absence  of  actual  notice.  The  inference 
must  be  necessary  and  unquestionable.**  2  Kent's  Cbm. 
171-2. 

Every  possession  will  not  amount  to  implied  notice.  It 
must  be  an  actual  and  exclusive  possession  manifested  by 
notorious  acts  of  ownership,  such  as  would  naturally  be 
obsei'ved  and  known  by  others.  Merely  cutting  wood  or 
pasturing  cattle  on  unenclosed  woodland,  repairing  the 
fences,  and  even  removing  an  old  house  standing  on  part 
of  the  land,  which  may  be  regarded  as  mere  acts  of  tres- 
pass as  well  as  of  ownership,  have  been  held  insufScient 
Nor  does  even  actual  open  notorious  possession  of  the 
land  necessarily  and  in  all  cases  create  a  presumption  ot 
notice.  If,  for  example,  the  first  purchaser  were  previously 
in  possession  as  lessee,  and  after  purchase  continue  ia 
possession  as  grantee  without  any  actual  \n8ible  change 
in  the  character  of  his  possession,  this  could  not  ope- 
rate as  notice  to  a  second  purchaser,  who  knew  of  the 
previous  possession  as  lessee,  and  had  no  notice  of  the 
actual  change  of  title.  McMechan  wGi^iffing^  3  Pick.  149. 

The  tract  in  question,  with  the  exception  of  three  and 
a  quarter  acres,  is  unenclosed  woodland,  in  which  John 
Ilolmes,  sen.,  was  accustomed  to  cut  wood.  Three  and  a 
quarter  acres  were  cleared  land,  enclosed  and  in  the  ac- 
tual occupation  of  John  Holmes,  jun.  It  appears,  how- 
ever, that  owing  to  a  mislocation  of  the  survey,  this  three 
and  a  quarter  acres  were  cleared  and  enclosed  with  a 
fence  upon  a  forty-five  acre  tract,  purchased  by  John 
Ilolmes,  sen.,  of  William  Holmes  many  years  previously 
to  his  purchase  of  Bell.  It  was  held  and  occupied  as  a 
part  of  the  purchase  from  William  Holmes.  It  was  en- 
closed, and  in  the  open  notorious  occupation  of  John 
Holmes,  sen.,  long  before  his  purchase  from  Andrew  BelL 
How  is  it  possible,  then,  that  the  possession  of  this  lot  by 
John  Holmes,  sen.,  should  have  been  notice  to  Bidiaid 
Lane  of  the  conveyance  from  Bell  to  Holmes  ?  To  pr^ 
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8ume  such  notice  would  be  obviously  a  presumption  with- 
out proof  and  against  probability. 

There  being  evidence  neither  of  an  actual  or  presump- 
tive notice  to  Richard  Lane,  or  at  the  time  he  acquired 
title  of  a  previous  outstanding  title  acquired  from  An- 
drew Bell,  Lane  is  a  bona  fde  purchaser  without  notice ; 
and  consequently,  he  had  a  valid  title  acquired  by  priority 
of  registry.  The  previous  conveyance  by  Andrew  Bell  to 
John  Holmes,  jun.,  as  against  Lane,  is,  by  the  terms  of  the 
statute,  void  and  of  no  effect. 

This  being  the  case,  it  is  immaterial  whether  Stout 
and  Williams,  at  the  time  of  their  purchases,  had  or  had 
not  notice  of  the  title  of  the  complainants.  The  rule  is 
well  settled,  that  if  a  person  having  notice  of  a  previous 
outstanding  title  purchase  from  one  having  no  notice,  the 
second  purchaser  may  protect  himself  by  want  of  notice 
in  his  vendor ;  in  other  words,  the  title  of  the  first  pur- 
chaser being  perfect,  he  may  transmit  a  perfect  title  to 
his  vendee.  The  rule  is  obviously  necessary  to  secure  to  a 
bona  fide  purchaser  without  notice  the  full  benefit  of  his 
purchase.  Brandlyn  v.  Ord^  1  Atk,  571 ;  Merlins  v.  Jolliffe^ 
Ambler  313;  Sweet  v.  Soufhcote,  2  Bra.  Chan.  Cas.  66; 
Bumpeer  v.  Platan^  1  Johns.  Ch.  B.  219  ;  2  Fonb.  Eq. 
148,  B.  2,  ch.  6,  *§  2,  note  L 

The  decree  of  the  Chancellor  should  be  aflirmed  with 
costs. 

Potts,  J.  This  is  an  appeal  from  a  decree  of  the  Chan- 
cellor dismissing  the  complainants*  bill  upon  the  final 
hearing  with  costs. 

The  bill  was  filed  by  Joseph  Holmes  and  others,  who 
claim  title  to  a  tract  of  22  acres  of  land  in  Dover,  now 
Ocean  county,  being  part  of  a  tract  which,  they  allege, 
Andrew  Bell  conveyed  to  John  Holmes,  jun.,  and  which 
22  acres  he  conveyed  to  John  Holmes,  sen.,  under  whom 
tlie  complainants  hold  as  heirs  or  purchasers.  The  de- 
SmdantB,  Stout  and  Williams,  are  in  possession  of  the. 
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land  under  a  deed  from  the  administrators  of  Bicbard 
Lane,  deceased,  who  was  also  a  purchaser  from  Bell.  The 
prayer  of  the  bill  is,  that  the  title  deed  of  the  defendants 
may  be  decreed  to  be  null  and  void ;  may  be  delivered  up 
to  the  complainants ;  that  the  defendants  may  be  enjoined 
against  setting  up  their  title  to  the  premises ;  and  that  the 
complainants'  title  may  be  declared  good  and  operative, 
and  an  account  of  rents  and  profits  taken. 

It  appears  in  evidence  that,  on  the  23d  August,  1817, 
John  Holmes,  jun.,  purchased  of  Andrew  Bell  a  tract  of 
64.04  acres  of  land,  for  the  consideration  of  ?119,  for 
which  he  gave  his  promissory  note,  and  took  from  him  a 
deed  of  conveyance,  whlcli  v:as  never  recorded.  On  the  19th 
of  October,  1817,  John  Holmes,  jun.,  sold  and  conveyed 
to  John  Holmes,  sen.,  22  acres,  being  part  of  the  same 
premises,  which  deed  was  acknowledged  on  the  2d  Au- 
gust, 1820,  but  was  not  recorded  tintd  (he  I9fh  October^  1827. 
On  the  27th  Ani>:nst,  1827,  according  to  Andrew  Bell*9 
testimony,  the  said  John  Holmes,  jun.,  in  company  with 
Richard  Lane,  called  upon  Bell,  and  said  he  did  not  re- 
collect getting  his  deed  from  him,  as  he  could  not  find  it 
among  his  papers.    Bell  told  him  he  was  sure  he  had  it, 
and  must  search  among  his  papers  for  it,  and  if  he  could 
not  find  it  by  the  October  term  of  the  court,  he,  Bell, 
would  bring  with  him  the  original  return,  and  do  what 
might  be  advisable  in  relation  to  giving  him  another  deed. 
The  next  day  John  Holmes,  jun.,  and  Lane  called  again 
on  Bell,  and  prevailed  on  him  to  execute  a  deed  to  Lane, 
to  whom  Holmes  said  he  had  sold  the  land.    This  deed  to 
Lane  was  made  for  the  reason  that  Holmes  assured  Bell 
the  deed  to  himself  was  lost ;  and  Holmes  gave  Bell,  at 
the  time,  a  stipulation  in  writing  under  seal,  that  if  the 
first  deed  should  ever  be  found,  it  should  not  be  used  as  a 
title  paper,  but  should  be  cancelled.  The  object  of  making 
the  deed  to  Lane  was  to  save  the  expense  of  another  oon- 
veyance.  Lane  paid  the  consideration  money  be  had  agreed 
to  give  for  the  land,  $60,  to  Bell,  and  it  was  credited  « 
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John  Holmes',  sen.,  note  for  911S>  which  Bell  still  held. 
Iiane  was  present  at  both  interviews,  and  heard  all  that 
passed.  Lane  had  his  deed  recorded  on  the  17 ih  September , 
1827,  a  little  more  than  a  month  before  the  deed  for  the 
22  acres,  from  John  Holmes,  jun.,  to  John  Holmes,  sen., 
was  put  on  record. 

The  complainants  charge,  that  the  execution  and  de- 
livery of  this  deed  from  Bell  to  Lane  was  procured  and 
brought  about  by  a  conspiracy  and  collusion  between  John 
Holmes,  jun.,  and  said  Lane,  who  were  brothers  in  law, 
for  the  purpose  of  defrauding  the  said  John  Holmes,  sen. ; 
that  it  was  with  this  design  that  John  Holmes,  jun., 
omitted  to  put  his  deed  of  1817  from  Bell  on  record,  and 
has  either  destroyed  it  or  keeps  it  concealed ;  that  Lane, 
when  he  took  the  deed  from  Bell,  knew  of  the  prior  con- 
veyances from  Bell  to  Holmes,  jun.,  and  also  of  the  con- 
veyance from  Holmes,  jun.,  to  Holmes,  sen.,  of  the  22 
acres  parcel  of  the  premises,  and  also  knew  that  Holmes, 
sen.,  was  then  in  possession  of  the  lot.  And  the  com- 
plainants also  charge,  that  Stout  and  Williams,  when,  in 
1832,  they  purchased  the  tract  of  the  administrators  of 
Lane,  knew  of  the  first  deed  to  Holmes,  jun.,  and  of  his 
conveyance  of  the  22  acres  to  Holmes,  sen. ;  and  also 
knew  that  Holmes,  sen.,  and  his  heirs  and  the  complain- 
ants had  been  in  possession  of  the  premises  ever  since  the 
purchase  by  Holmes,  sen.,  and  that  they,  the  defendants, 
purchased  with  a  view  to  defeat  the  Holmes,  sen.,  title, 
and  defraud  those  who  held  under  him. 

The  defendants,  in  their  answer,  deny  that  Bell  ever 
made  any  deed  for  the  land  to  John  Holmes^  jun.,  and 
say,  if  he  did,  they  never  saw  it,  and  never  heard  that 
such  a  deed  had  been  made  until  after  their  purchase. 
They  further  deny  that  they  ever  heard  of  a  deed  having 
been  made  by  John  Holmes,  jun.,  to  John  Holmes,  sen., 
until  since  the  filing  of  this  bill.  They  deny  all  fraud  and 
collusion  charged  against  them  in  the  bill,  and  also  deny 
that  John  Holmes,  sen.,  or  his  heirs  or  the  complainants, 
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ever  had  possession  of  the  premises  in  qnestion ;  bat,  on 
the  contrary,  allege  that  Lane  always  bad  the  possession 
during  his  life,  and  that  they  have  had  the  possession  since 
their  purchase. 

There  is  nothing  in  the  evidence  in  the  cause  which 
goes  to  establish  the  charge  of  fraud  and  collusion  on  the 
part  of  Eichard  Lane.    Indeed,  this  ground  of  relief  was 
not  much  insisted  on  by  the  counsel  for  the  appellants  in 
their  argument.  But  they  put  their  case  upon  the  title  de- 
rived through  John  Holmes,  sen.,  and  John  Holmes,  jun., 
from  Bell ;  and  insist,  that  though  the  deed  from  Bell  to 
John  Holmes,  jun.,  has  never  been  recorded,  and  the  deed 
from  John  Holmes,  jun.,  to  John  Holmes,  sen.,  was  not 
recorded  until  more  than  a  month  after  that  from  Bell  to 
Lane,  yet  that  their  title  must  prevail  over  the  Lane  title, 
because,  as  they  allege.  Lane  was  not  a  bona  fide  purchaser 
for  a  good  consideration  without  notice  of  the  prior  unre- 
corded conveyance. 

There  is  satisfactory  evidence  of  the  conveyance  by  Bell 
to  John  Holmes,  jun.,  on  the  23d  August,  1817,  of  the 
G4  acres.  Bell  himself  testifies  with  great  positiveness  to 
the  fact;  and  he  produces  the  original  return  of  the  tract, 
made  to  himself  by  endorsements,  on  which  it  appears 
that  the  conveyance  was  made  at  that  time,  and  the  note 
for  §119  taken  as  the  consideration.  He  produces  the 
note  dated  the  23d  August,  1817,  with  the  receipt  of  the 
?60  paid  by  Lane,  in  1827,  endorsed  on  it.  And  a  certified 
copy  of  the  deed  for  the  22  acres  from  John  Holmes,  jnu., 
to  John  Holmes,  sen.,  is  also  produced,  dated  December 
lOtli,  1817,  which  recites  a  conveyance  of  the  64  acre  tract 
from  Bell  to  Isaac  Holmes,  jun.,  though  with  blanks  for 
the  dates. 

But  these  deeds  were  unrecorded  at  the  time  that  Lane 
purchased.  And  if  he  stands  in  the  situation  of  "  a  ftonfl 
jitU  purchaser  for  a  valuable  consideration,  not  having  no- 
tice thereof"  within  the  meaning  of  the  8th  section  of  the 
act  respecting  conveyances,   {Pateraoji's  L.   890)  which 
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governs  this  case,  he  is  entitled  to  the  benefit  of  the  provi- 
sion, that  such  prior  unrecorded  conveyances  "•  shall  be 
void  and  of  no  effect  against**  him.    Then — 

I.  As  to  the  deed  from  Bell  to  John  Holmes,  jun.,  of 
23d  August,  1817.  It  is  clear,  from  the  evidence  in  the 
cause,  that  Lane  had  notice  of  the  fcicty  that  Andrew  Bell 
had,  on  the  day  last  mentioned,  made  a  deed  of  convey- 
ance of  the  64.04  acres  to  the  said  John  Holmes,  jun.;  for 
Hohnes  went  with  him  to  Bell,  on  the  27th  August,  1827, 
and  in  his  presence  and  hearing  the  matter  of  this  deed 
was  talked  over ;  and  although  Holmes  at  first  said  he  had 
no  recollection  of  having  received  it,  yetBell  convinced  him 
it  had  been  executed  and  delivered  to  him.  But  we  must 
take  the  whole  of  what  passed  in  the  presence  of  Lane 
together;  and  we  find,  that  though  Holmes,  jun.,  finally 
admitted  he  had  received  the  deed,  yet  he  aflirnied  that 
he  could  not  find  it,  that  it  was  lost ;  and  it  was  on  this 
account,  and  to  supply  the  place  of  the  lost  deed  to 
Holmes,  that  the  deed  to  Lane,  to  whom  Holmos  said  he 
had  sold  the  property,  was  made ;  and  at  the  same  time 
Holmes  stipulated  to  cancel  the  lost  deed,  if  found,  and 
that  it  should  never  be  set  up  as  a  title.  Of  what,  then, 
had  Lane  notice  ?  Simply  of  the  fact,  that  a  deed  had 
been  executed  and  delivered  in  1817,  had  been  lost  or  mis- 
laid, and  was  thenceforth  to  be  considered  and  treated 
aa  a  void  deed,  and  to  be  inoperative  as  an  instrument  of 
title. 

Now  fraud,  or  mala  fides^  is  the  ground  upon  which 
courts  proceed  in  dealing  with  these  cases  of  notice.  If 
one  takes  the  title  to  an  estate,  knowing  at  the  time  that 
the  right  is  in  another,  that  some  one  else  has  a  title, 
though  unrecorded,  derived  from  the  party  witli  whom  he 
treats,  it  is  a  fraud  in  him  to  take  advantage  of  the  want 
of  registry  to  defeat  the  outstanding  title  by  taking  a  con- 
veyance to  himself,  and  is  dealt  with  accordingly.  Le  Neve 
¥•  Le  NeoCj  1  Ves.  sen.  64 ;  JoUand  v.  Siainbrijfigc,  3  Ves. 
478;  Dey  v.  Dunham^  2  Johns.  Ch.  JR.  182;  Jai'kson  v. 

Vol.  n.  2  o 
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Hiirgot,  10  Johns.  R.  462 ;  1  Story's  JEq.  Jnr.  §  397 ;  4 
KmVs  Com.  171. 

And  80,  whatever  is  sufficient  to  put  a  person  upon  in- 
quiry is  good  notice.    But,  as  was  well  said  by  the  court 
in  Boggs  v.  Vamer,  6  Watts  ^  S.  469,  474,  "  as  every  pre- 
sumption is  in  favor  of  the  subsequent  purchaser,  when 
the  former  owner  is  guilty  of  neglect,  his  title  cannot  be 
postponed,  except  by  evidence  which  taints  his  conduct 
with  frau<l.    And  this,  it  is  obvious,  ought  not  to  be  done 
by  testimony  in  its  nature  vague  and  indefinite  and  lead- 
ing to  no  certain  results,  such  as  that  ho  ought  to  have 
known  of  the  prior  title,  because  he  lived  near  the  owner, 
in  the  same  town,  perhaps,  or  on  the  next  lot;  that  be  was 
well  acquainted  with  him,  or  because  the  title  was  well 
known  to  others.    This  may  well  be  tnie,  and  yet  at  the 
time  he  pays  his  money  he  may  be  ignorant  of  any  other 
title  than  his  own.    It  is  not  just  that  inferences  should 
be  strained  in  favor  of  the  person  by  whose  default  the 
mischief  has  been  done.    See  Jones  v.  Smithy  1  Han  55, 
and  cases  there  cited. 

In  Rogers  v.  Jone^^^  8  Iseic  Hamj).  264,  where  a  vendor 
exhibited  a  prior  deed  for  the  land  to  the  party  about  to 
purchase,  and  told  him,  at  the  same  time,  that  it  had  never 
been  delivered,  it  was  held  that  this  statement,  fortified  as 
it  was  by  the  actual  possession  of  the  instrument,  was  not 
sufficient  to  put  the  purchaser  on  inquiry  of  the  grantee 
named  in  the  deed,  though  the  deed  had  in  feet  been  de- 
livered, and  had  been  handed  back  to  the  vendor  on  the 
faith  of  a  promise  to  have  it  recorded. 

These  cases  establish  and  illustrate  the  rule,  that  upon 
questions  of  this  nature  the  only  proper  subject  of  in- 
quiry is,  whether  the  second  purchaser  has  acted  in  bad 
faith ;  for  if  he  had  actual  knowledge  that  the  property 
was  in  some  way  charged,  encumbered,  or  afleeted,  or  the 
circumstances  satisfy  the  court  that  he  fraudulently  tnmed 
away  from  the  knowledge  of  facts  which  the  res  gesta 
would  naturally  suggest  to  a  prudent  mind,  in  order  to 
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avoid  notice,  he  is  not  entitled  to  the  protection  of  the 
statute.  But  the  case  before  us  is  that  of  one  who  pur- 
chased in  the  presence  of  the  party  to  whom  tlie  prior 
conveyance  was  made — purchased  not  only  with  the  con- 
sent, but  in  fulfilment  of  an  agreement  made  with  the 
first  purchaser,  the  party  who  had  received  the  prior  deed, 
and  who  was  then  protesting  that  he  had  lost  it,  and  stip- 
ulating to  cancel  it  if  ever  found,  and  who,  in  fact,  re- 
ceived the  benefit  of  the  purchase  money.  There  is  surely 
no  fraud  in  this  transaction,  no  mischief  perpetrated  which 
it  was  the  intention  of  the  statute  to  prevent.  Lane  was 
a  purchaser,  certainly  so  far  as  the  deed  from  Bell  to  John 
Holmes,  jun.,  is  concerned,  not  having  notice  within  the 
meaning  of  the  statute.  It  has  been  suggested  that  the 
notice  to  Lane,  that  John  Holmes,  jun.,  had  once  had  a  deed 
for  the  land^  is  decisive,  because  it  apprized  Lane  of  the 
fiict,  that,  whatever  Holmes  might  say  to  the  contrary,  he 
had  had  the  power,  and  might  have  exercised  it,  of  con- 
veying to  somebody  else.  But  the  conclusive  answer  is, 
that  this  amounted  to  neither  actual  nor  constructive  no- 
tice that  any  such  conveyance  had  been  made,  and  no 
knowledge  of  the  existence  of  any  such  deed  is  brought 
home  to  Lane,  nor  was  any  such  on  record.   For — 

n.  As  to  the  deed  from  John  Ilolmes,  jun.,  to  John 
Holmes,  sen.,  it  is  not  pretended  that  Lane  had  any  actual 
notice  of  that  at  the  time  he  purchased.  There  is  no  evi. 
dence  that  Lane  had  any  information  or  knowledge  that 
John  Holmes,  jun.,  had  conveyed  away  the  tract,  or  any 
part  of  it,  to  anybody.  All  that  is  in  evidence  of  what 
was  said  and  done  at  the  time  of  the  purchase  was  calcu- 
lated to  negative  such  an  idea.  Wo  are  not  at  liberty  to 
guess,  because  they  were  brothers  in  law,  that  therefore 
Lane  must  have  known  of  the  fiict.  And  even  if  Lane 
had,  out  of  abundant  caution,  undertaken  to  inquire 
whether  John  Holmes,  jun.,  had  sold  to  anybody,  there 
was  no  clae  to  guide  him  in  the  inquiry,  for  there  was  no 
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deed,  oithtr  from  Bell  or  from  John  Ilolmes,  jun.,  upon 
record. 

It  is  said  that  John  Holmes,  sen.,  had  possession  of  the 
tract  at  the  time,  and  that  that  was  constructive  notice. 
I  ^ndonbtodly  the  possession  of  the  premises  by  the  prior 
purchaser  may  operate  as  notice,  but  it  must  be  an  open, 
actual,  unoiiuivocal  possession,  and  of  a  nature  to  put  ft 
purchaser  on  his  guard,  and  not  to  mislead  him.  Bush  v. 
(~Tokk/i,  17  Conn.  594;  Buikr  v.  Stevens^  26  Maine  ^; 
Hmrich  v.  Powell^  9  Alabama  409 ;  Mecham  v.  Gr{fnng,  3 
JV/-.  140. 

In  the  last  case  cited,  it  was  held,  that  occasional  acts 
of  ownerr?hip,  by  pasturing  cattle  or  removing  fehcea, 
would  not  be  sufficient,  unless  thev  were  so  far  ronfinmus 
tliat,  if  done  by  wrong  under  a  claim  of  title,  they  woold 
luse  the  character  of  mere  trespasseSy  and  acquire  that  of 
f/.v,>t  /.<•///.  And  the  occasional  acts  of  cutting  fire-wood  on 
au  oi>on  unenclosed  wood  lot  is  within  the -same  principle, 
i'or  there  is  nothing  in  such  an  act  to  distinguish  it  from 
a  trespas:?.  The  tract  in  question  was  timber  land  lying 
out  in  roninion ;  it  lay  adjoining  other  unenclosed  land 
of  the  same  description.  The  only  evidence  of  cutting,  np 
to  tlio  time  of  Lane's  purchase,  in  1827,  is  that  of  Jacoh 
Holmes,  who  says  his  father,  John  Holmes,  sen.,  used  to 
get  his  tire- wood  off  of  that  and  the  other  woodland  he 
owneil  adjoining  it,  and  was  not  particular  on  which  part 
he  cut.  This  is  not  evidence  of  such  a  possession  as  could 
operate  as  notice  of  a  claim  of  title. 

Upon  the  whole,  it  is  clear  that,  so  far  as  Lane  is  con- 
i'.erned,  his  title  was  acquired  in  good  faith  and  without 
notice. 

III.  The  counsel  for  the  appellants,  assuming  that  they 
had  successfully  assailed  Lane's  title,  contended  that  they 
were  entitled  to  the  relief  prayed  for  in  their  bill  againsi 
Stovi  and  Williams,  the  appellees,  on  the  ground,  that  at 
the  time  they  purchased  the  land,  in  1832,  at  a  sale  made 
bv  the  administrators  of  Lane  under  an  order  of  the 
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Orphans  Court,  they  had  notice,  both  actual  and  construc- 
tive, of  the  Holmes,  sen.,  title. 

But  to  this  the  decisive  answer  is,  that  if  Lane  was  a 
bona  fde  purchaser  without  notice  of  the  prior  title,  it  is 
of  no  consequence  what  notice  or  knowledge  either  Lane 
or  his  grantees  may  have  subsequently  received.  For  the 
title,  thus  legally  acquired,  could  not  be  defeated  by  any- 
thing subsequently  brought  to  the  notice  of  either.  The 
registry  act  would  furnish  no  protection  at  all,  if  the  title 
of  a  bo)ia  fde  purchaser,  not  having  notice  of  a  prior  con- 
veyance at  the  time  of  the  purchase,  could  be  aftectcd  by 
any  notice  afterwards  given  to  him ;  and  as  he  could  not 
be,  his  grantees  cannot  be.  71  Lcao  Lib.  131  (2  White  ^ 
Tudor,  Cos.  in  Eq.) ;  1  Story  s  Eq.  Jiir.  §  409,  410. 

The  decree  of  the  Court  of  Chancery  is,  in  my  judg- 
ment, right,  and  should  be  affirmed. 

Decision  affirmed  by  the  following  vote : 

For  affimiafice — Chief  Justice,  Judges  Arrowsmith, 
CoRNELisoN,  Elmer,  IIuyler,  Ogdex,  Potts,  Kisley,  Ryer- 
80N,  Valentine,  Williamson,  Wills. 

For  reversal — ^None. 


Between  Asa  C.  Dunham,  Nehemiau  Dunham,  and  Aza- 
RLAH  W.  Dunham,  appellants,  and  James  B.  Cox,  re- 
spondent. 

TIhI  a  jadgment  and  execution  creditor  may  maintain  a  bill  in  a  court  of  equity 
Ui  remoTe  oat  of  the  way  fraudulent  encumbrances  placed  by  a  debtor  upon 
hk  property,  in  order  that  the  property  may  be  appropriated  free  from  such 
ftmdalent  encnmbrancet  to  the  satisfaction  of  the  creditor's  judgment,  is 
wieU  astablif  bed. 

2o* 
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Wh'.'ii  1  (retljt'.'i  tjiis  )iv  a  iuJ^meut  ebtablUbed  h\s  debt,  bv  th«  naMV  ht 
tl'i\\*"!  i  11-11  ujK^ii  all  the  real  ci^tate  of  hi»  debtor  to  Mti»fy  hi«  debL  1;  li 
dtrb'  r  ':.:i'>  traudiileiitly  conveyed  away  or  encunibered  bU  real  e^i^te.  lo  ii 
I'j  ir/--rj"ir.C'  an  obstaclf*  whicb  embami»!(e8  tbe  debtor  in  appropn^tiDfilbr 
I* '^iil  [•"ft  •'^  ill  ^atiil^actiun  of  hU  debt,  iben  tbe  creditor  mav  file  hi?  bill  to 
reiJi'-.','  "lit  of  tbe  way  Micb  fraudulent  cooveyauce  or eDcambraoce.  It  ■ 
n'lt  i.<.''.'  ^^iiry  for  bim  to  take  out  execution  U|iod  bis  judgment.  It  u^ptr- 
bj]><<.  iij'i>t  :idvi!»aijle  for  bim  to  do  #o;  it  may  avoid  a  cnutest  with  a  fubie* 
jj'iciil  ♦■xmition  creditr»r. 

Bii;  it  It  In  tiie  pcrsunai  property  of  tbe  debtor  wbicb  the  creditor  wi»faet  to 
ri-acii  and  ni>[>n>priHte  to  tbe  payment  of  his  judgment,  he  must  take  oatm 
exccritiou  upon  biii  judgment  before  be  can  exhibit  bi»  bill:  for  it  is  by  tbe 
fj  ( c'tfton.  and  not  by  ihv  judgmin/,  that  be  acquires  a  lien  upon  tbe  peraoBiI 
proi»erty. 

It  m  nut  c'ur>u^li  for  tbe  bill  to  show  that  tbe  debtor  has  made  a  fraadalMt 
diHirOifition  of  any  particular  portion  of  bis  pniperty  to  entitle  tbe  creditor 
to  ti:*.*  :tid  of  a  court  of  (Mpiity ;  be  niu:»t  show  that  such  dispoisitiuu  embv* 
rn'i'"'^  bim  in  oi>tainini;  t>atie>faction  of  biti  debt.  KacU«  mu:>t  be  AtateJ  fnm 
wbirli,  ut  least,  tbe  interence  nniy  be  drawn  that  tbe  aid  of  a  court  ofeqaiiy 
is  ri'']uired  to  give  tbe  judgment  its  legal  and  full  effecL 

Hill  defective  on  demurrer. 


On  tin*  3d  day  of  April,  1850,  James  B.  Cox,  the  re- 
sjioinKriit,  liled  liis  bill  in  the  Court  of  Chancery  of  ^ew 
J(T^c*y  ajraiiist  the  above  named  appellants. 

The  bill  sets  forth,  that  he  (the  said  James  B.  Cox), 
liJLvijig  a  just  and  lawful  claim  against  one  Asa  C.  Dun- 
ham, of  Clinton,  in  the  county  of  Hunterdon,  in  said 
suite,  amounting  to  about  twelve  hundred  dollare,  of  prin- 
<*ipal  and  interest,  upon  three  several  promissory  notes  of 
tlie  following  descriptions,  to  wit:  one  note  for  fourhun- 
diotl  dollars,  bearing  date  the  twenty-third  day  of  Octo- 
ber, eighteen  hundred  and  thirty-three,  made  and  exe- 
cuted by  the  said  A.  C.  Dunham  to  your  orator,  and  pay- 
able three  months  after  date.    The  second  note,  bearing 
date  the  lifth  day  of  November,  eigliteen  hundred  and 
tbirry-three,  for  three  hundred  dollars,  made  by  one  Bray 
and  Taylor  to  the  said  Asa  C.  Dunliam,  or  order,  and  on  the 
same  day  endorsi^d  and  <lelivered  by  the  said  Asa  C.  Dun- 
ham to  your  orator.  The  third  note,  made  by  the  said  Bray 
and  Taylor  to  the  said  Asa  C.  Dunham,  on  the  twentv- 
second  day  of  September,  eighteen  hundred  and  thirty- 
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two,  for  four  hundred  dollars,  payable  on  the  fourth  day 
of  October  then  next,  and  by  the  said  Asa  C.  Dunham, 
on  the  same  day,  endorsed  and  delivered  to  your  orator. 
Your  orator  commenced  a  suit  in  the  Supreme  Court  of 
Judicature  of  said  state,  in  the  term  of  November,  eigh- 
teen hundred  and  thirty-four,  for  the  recovery  of  said  notes. 
That  afterwards,  to  wit,  at  a  Circuit  Court,  held  in  May, 
eighteen  hundred  and  thirty-iive,  at  Flemiugton,  in  said 
county,  the  said  Asa  C.  Dunham,  by  Alexander  AVurts, 
esquire,  his  attorney,  relinquished  the  plea  by  him  pleaded 
in  said  cause,  and  consented  that  judgment  should  be 
rendered  in  said  cause  in  favor  of  your  orator,  and  against 
the  said  Asa  C.  Dunham,  for  the  sum  of  one  thousand 
two  hundred  nineteen  dollars  and  twenty-one  cents,  be- 
sides costs  to  be  taxed.  And  vour  orator  further  shows 
nnto  your  honor,  that  afterwards,  to  wit,  at  a  term  of  the 

said  Supreme  Court,  held  at  Trenton  on  the day 

of  May,  eighteen  hundred  and  thirty-live,  in  the  term  of 
May,  by  the  consideration  and  judgment  of  the  said 
court,  your  orator  recovered  against  the  said  Asa  C.  Dun- 
ham the  sum  of  one  thousand  two  hundred  and  nineteen 
dollars  and  twenty-one  cents,  damages,  so  as  aforesaid  ac- 
knowledged, and  also  the  further  sum  of  forty  dollars  and 
seventy-eight  cents,  for  your  orator's  costs  and  charges  by 
your  orator  in  and  about  the  said  suit  in  that  behalf  ex- 
pended, which  were  adjudged  to  your  orator  by  the  said 
court,  whereof  the  said  Asa  C.  Dunham  is  convicted,  as 
appears  by  the  record  of  the  said  judgment,  now  in  the 
office  of  the  clerk  of  said  court  at  Trenton,  in  the  said 
state  of  New  Jersey,  or  by  an  exemplified  copy  thereof, 
now  in  the  possession  of  your  orator,  and  ready  to  be  pro- 
duced when  and  where  this  honorable  court  shall  direct, 
reference  being  thereunto  had  will  more  fully  and  at  large 
appear,  and  to  which  your  orator,  for  greater  certainty, 
prays  leave  to  refer. 

And  your  orator  further  shows  unto  your  honor,  that 
the   said  judgment,  so  recovered  in  manner  aforesaid 
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against  tho  said  Asa  C.  Dunham,  still  remaining  in  full 
force  and  viitue  and  oflect,  and  not  satisfied  of  record  nor 
in  any  manner  vacatfd,  and  the  said  sum  of  money  re- 
maining due  and  unpaid,  your  orator,  by  bis  attorney, 
Thomas  A.  ITartwell,  for  the  purpose  of  obtaining  satis- 
faction of  the  said  judgment,  sued  out  of  the  said  Supreme 
Court  a  writ  of  fieri  farlfu^  de  hoim  et  terris^  tested  of  the 
term  of  May,  eighteen  hundred  and  thirty-five,  and  re- 
turnable to  the  term  of  September  then  next  after,  di- 
rected to  the  sheriff  of  the  said  county  of  Hunterdon,  by 
which  said  writ  the  said  sherift*  of  said  count}'  of  IIunte^ 
don  was  commanded,  that  of  the  goods  and  chattels  of 
the  said  Asa  C.  Dunham,  in  his  county,  he  should  cause 
to  be  made  the  sum  of  one  thousand  tw^o  hundred  and 
fifty-nine  dollars  and  nineteen  cents,  damages,  to  satisfy 
the  said  judgment  so  recovered  by  your  orator  against  the 
said  Asa  C.  J)iinham  as  aforesaid:  and  if  sufficient  goods 
and  chattels  of  the  said  Asa  C.  Dunham  could  not  be 
found  in  said  county,  that  then  the  said  sheriff  was  fur- 
ther commanded,  that  he  should  cause  the  whole,  or  the 
residue,  as  the  case  might  rc(^uire,  of  the  said  damages  to 
be  made  of  the  lands,  tenements,  hereditaments,  and  real 
estate  whereof  the  said  Asa  C.  Dunham  was  seized  on  the 
twelfth  day  of  May,  eighteen  hundred  and  thirty-five,  or 
at  any  time  after,  in  whose  hands  soever  the  same  might 
be;  and  that  the  said  sheriff  shoukl  have  those  moneys 
before  our  said  justice  of  the  said  Supreme  Court  in  the 
term  of  September  next  after,  to  render  to  your  orator 
for  his  damages  aforesaid  to  satisfy  said  judgment,  and 
that  the  said  sheriff  should  also  have  then  and  there  that 
writ.  And  vour  orator  further  shows  unto  vour  honor, 
that  he  has  been  informed,  and  believes  it  to  be  true,  that 
the  said  writ  of  fieri  ftinus.  before  it  was  delivered  to  the 
said  sheriff',  was  dulv  recorded  accordin*?  to  the  form  of 
the  statute  in  such  case  made  and  provided,  directing  the 
said  sherift'to  levy  the  said  sum  of  one  thousand  two  hun- 
dred and  fifty-nine  dollars  and  ninety-nine  cents,  with  in- 
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terest  from  the  date  of  the  said  judgment,  besides  his  fees 
and  charges :  and  that  the  said  writ,  so  endorsed,  was  be- 
fore the  return  day  thereof,  to  wit,  on  the  fifteenth  day  of 
May,  eighteen  hundred  and  thirty-five,  delivered  to  Asa 
Jones,  esquire,  sheriff  of  the  said  county  of  Hunterdon, 
to  be  executed  according  to  law. 

And  your  orator  further  shows  unto  your  honor,  that 
he  has  been  informed,  and  believes  that  the  said  writ  of 
Jieri  facias  was,  in  due  form  of  law,  returned  by  the  said 
sheriff  into  the  clerk's  office  of  the  said  Supreme  Court 
at  Trenton,  in  the  term  of  September,  eighteen  hundred 
and  thirty-five,  with  his  return  thereto,  as  follows :  NuUa 
bona.  A.  Jones,  sherift' — ^Fees  12  cts. — as  by  the  said  writ, 
remaining  unsatisfied  in  the  said  clerk's  office  at  Trenton, 
by  the  said  sheriff's  return  thereon  endorsed,  reference 
being  had  thereto,  will  more  fully  and  at  large  appear, 
and  to  which,  or  a  copy  thereof,  now  in  the  possession  of 
your  orator,  and  ready  to  be  produced  when  and  where 
this  honorable  court  shall  direct,  your  omtor  prays  leave 
to  refer. 

And  your  orator  further  shows  unto  your  honor,  that 
the  said  judgment  has  never  been  paid  or  satisfied  to  your 
orator,  or  to  any  person  or  persons  for  his  use  or  benefit, 
nor  has  he  ever  derived  any  benefit  from  the  same ;  that 
the  said  judgment  remains  due  and  owing  to  your  orator, 
and  in  full  force  and  eftect  against  the  said  Asa  C.  Dun- 
ham, in  no  wise  vacated,  annulled,  reversed,  or  satisfied. 

And  your  orator  further  shows  unto  your  honor,  that 
there  is  now  justly,  and  equitably  and  actually,  due  to 
your  orator  upon  his  said  judgment  the  sum  of  t^velve 
hundred  and  nineteen  dollars  and  twenty-one  cents,  be- 
sides the  taxed  costs,  together  with  the  legal  interest 
thereon  from  the  date  of  the  said  judgment,  over  and 
above  all  just  claims  of  the  said  Asa  C.  Dunham,  by  way 
of  set-off  or  otherwise. 

And  your  orator  further  shows  unto  your  honor,  that 
afterwards,  to  wit,  on  or  about  the  tenth  day  of  January, 
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ai.'i  :-:V*::...'..-:  *.  ■  *  -•.-  •.•.-rr.i  «:■:  Aj-n:  ii^xt  ai:er,  'ML-I-aI'I- 
ir.i^  :Lv  -ii-i  -•.'•.-:::■.  'l.ixz  •:■:  :L-  ff'>."ii  and  cLatt^ir  ::  d^ 
?^ai'i  A -a  <,'.  L'  ::."..jrr:.  *.r:  i.:^  •:-•.'■;:.:  v.  Le  sLouM  •i-j':-?^  : :•  be 
rcia«i':  •.:-•":  -  ii:-  '.•:  or.-  i::v-jratiii  two  LuLdrt-ii  nnv-i:ne 
^iollar-;  ar.'i  i-ir.-.-'v-Linv  *y-iA^,  riie  «ianiair«  aibro^aii  to 
rixi:-i\'  *Ju':  rik'A  i ;ii.:!:i»:-iit  -'.»  reoMVcred  bv  v.jur  oraror 
a:ral:i-r  t^.,-  ^.a'A  A-a  <'.  I.»-;!*liaiii :  auil  if  suliioieut  iiTX-^is 
and  r-hart'-I.T  o:'  tii*:-  -aiti  Ara  C  DTinliam   l-ouIJ  lo:  w 
loiUi'i  III  •:.•:•  -a: J  «v-ji.:v.  nLL-roor"  the  ilaiiiaires  al«jre?aid 
jii\/iA  ":/»:   i:iaii'-.  t1.'::i   liie  -ai«l  -lit-r:ti*  wa.s  lurtLt-r  eom- 
maii'lvd.  that  ii»:  .-i5i«.»-::'i  uau^c  th*.-  wljule.  ortlie  re?iiiue  of 
tiiu  -ai'i  duiiiaLf--?.  t'^  !»<:•  inatlo  of  tlio  lands,  teueinenr?. 
li<;-r»:ditaiii»;iit.-.  and  i-'.-ai  i;.-Lat»:'  wht-reof  the  said  Ara  C. 
Duidiajii  \va-5  s».'izod  «»ii  tho  twelfth  dav  of  Mav,  eiirLtetn 
linndr«--d  and  thiitv-tiv*.-.  or  at  anv  time  after,  iu  whose 
hand:?  .-«>«;v<,r  the  :?unit;  iniirlit  be:  and  that  the  said  sheriff 
.-hoi lid  havi.-  that  ni'.»iiov  bef«.»re  our  iiijitices  of  our  said 
Supreme  <Jourt  at  Trenton,  on  the  first  Tuer^day  of  April 
eiirhteen   liumlred  and  tiftv,  to  render  to  vour  orator  for 
the  damaL'es  aforer-aid,  and  that  he  should  also  have  then 
and  tijere  tliat  writ.    And  vour  oriitor  further  show?,  that 
the  haid  last  mentioned  writ,  before  the  deliver>'  thereof 
to  the  said  slieritf,  was  duly  reeorded  according  to  the 
form  of  the  statute  in  such  ease  made  and  provided,  and 
tliat,  after  the  same  was  so  reeorded,  it  was  delivered  to 
(iarret  SeiTis,  esquire,  sheriff  of  the  said  county  of  Hun- 
terdon, to  be  executed. 

And  your  oratc»r  further  shows  to  your  honor,  that  the 
said  (iarret  Servis,  esijuire,  sheriff  as  aforesaid,  by  virtue 
of  the  said  writ,  jnade  the  following  levy,  to  wit: 

"  Hy  virtue  of  the  above  stated  writ,  I  have  levied  on 
tlie  following  property  of  Asa  C.  Dunham,  m.  3  stacks  of 
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wheat,  2  stacks  of  oats,  about  14  acres  of  green  grain  in 
the  ground,  12  head  of  cattle  (steers),  and  190  sheep,  sub- 
ject to  all  prior  legal  encumbrances — -value  one  dollar. — 
January  18th,  1860. 

I  have  also  levied,  by  virtue  of  the  above  stated  writ, 
on  the  right  and  title  of  the  said  Asa  C.  Dunham  to  the 
following  real  estate,  viz,  a  tract  and  parcel  of  land,  situ- 
ate in  the  townships  of  Bethlehem  and  Franklin,  in  the 
county  of  Hunterdon,  adjoining  lands  now  or  late  of 
James  W.  Hope,  Robert  Foster,  and  others,  containing 
Bixty-nine  and  a  half  acres  of  land,  more  or  less  (except- 
ing thereout  four  several  lots  heretofore  sold  and  con- 
veyed to  Michael  Ilagerty,  Alexander  Probasco,  Joseph 
V.  I>.  Stout,  and  James  W.  Hope). 

Also,  a  certain  tnict  or  parcel  of  land,  situate  in  the 
townships  of  Bethlehem  and  Franklin,  in  said  county, 
adjoining  lands  of  Joseph  Boss,  Daniel  Carhart,  and  others, 
containing  ninety-four  acres  of  laud,  more  or  less. 

Also,  a  lot  of  land,  situate  in  the  township  of  Bethle- 
hem, in  said  county,  adjoining  lands  of  Peter  Case  and 
others,  containing  sixty-five  hundredths  of  an  acre  of 
land,  more  or  less. 

Also,  a  certain  lot  or  parcel  of  land,  situate  in  the 
township  of  Lebanon,  in  said  eouutj',  adjoining  lands 
now  or  late  of  Abraham  Banghart  and  others,  containing 
eleven  acres  of  land,  more  or  less. 

Also,  a  certain  lot  of  land,  situate  in  the  township  of 
Bethlehem,  in  said  county,  adjoining  lands  now  or  late  of 
Martha  Wilson  and  others,  containing  five  acres  of  land, 
more  or  less. 

Also,  a  lot  of  land,  in  said  township  of  Bethlehem,  in 
said  county,  adjoining  lands  now  or  late  of  Martha  Wilson 
and  others,  containing  twenty-four  acres  of  land,  more  or 
less. 

Also,  three  lots  of  land,  situate  in  said  township  of 
Bethlehem,  in  said  county,  being  a  part  of  the  bog  mea- 
dow tract,  and  called  lots  Xo.  7,  8,  and  9 ;  said  lot,  No.  7, 
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contniiiiiig  tea  acres  of  Innd,  more  or  less;  Xo,  8,  coo- 
taiiiing  ten  acres  of  land,  more  or  less ;  Xo.  9,  five  acie^ 
more  or  leats.  AUo,  a  lot  of  land,  situate  in  Clinton,  town- 
ship  of  Bctlilelioiti,  in  said  county,  containing  one  audi 
half  acres  of  land,  more  or  less,  being  the  same  conveyed 
by  Robert  Foster,  jnn.,  to  Jolin  W.  Bray  and  John  E 
Taylor,  their  heirs  and  assigns,  by  deed  bearing  date  the 
Ctlidayof  April,  18:2!^. 

Also,  another  lot  in  the  village  of  Clinton,  township  of 
Bethlehem,  in  said  county,  adjoining  the  last  mentioned 
lot,  containing  eight-tenths  of  an  acre  of  land,  more  of 
leas,  excelling  out  of  the  last  mentioned  two  lots  of  land 
certain  parts  heretofore  conveyed  to  John  Green  and 
Israel  Smith. 

Also,  a  certain  tract  or  parcel  of  land,  situate  in  the 
township  (if  Clinton,  in  said  county,  adjoining  lands  now 
or  late  of  David  Sliarii,  Joseph  Fritts,  and  otLcrs,  con- 
taining seventy-seven  acres  of  land,  more  or  less;  all 
subject  to  all  prior  legal  encumbrances — value  one  dollar. 
—March  4th,  ISr.i)."' 

Kcference  being  had  to  the  said  writ,  levj-,  and  retnm 
will  more  fully  api>ear,  and  to  which  yonr  orator  praji 
leave  to  refer,  if  it  whall  be  necessary  for  him  so  to  do. 

And  your  nnitor  further  shows,  that  shortly  befuro,  and 
»t  the  time  your  orator  obtained  his  said  judgment,  to 
wit,  in  the  month  of  May,  eighteen  hundred  and  thirtj^ 
five,  the  said  Asa  C  Dunham  owned  and  possessed,  in  his 
own  right,  sundiy  goods  and  cliattets,  and  was  the  owner 
in  fee  simple  of  the  lands  and  tenements,  with  the  ap- 
purtenances herein  after  described,  lyiug  and  being  in  the 
said  eonnty  of  Hunterdon. 

And  your  orator  further  shows  nnto  yonr  honor,  that 
the  said  Asa  C.  Dunham,  being  so  seized  and  possessed 
of  real  and  personal  property  to  the  value  of  six  thousand 
dollars  and  upwards,  to  wit,  on  or  about  the  sixteenth 

iy  of  September,  eighteen  hundred  and  thirty-four,  in 
to  defeat  your  orator  in  his  said  claim,  which  be 
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en  and  still  has  against  him,  the  said  Asa  C.  Dunham, 
id  in  order  to  protect  the  said  property  against  the  said 
aim,  and  to  secure  it  for  his  own  use,  combining  and 
>nfederating  with  one  Azariah  W.  Dunham  and  Xehe- 
iah  Dunham,  his  brothers,  and  with  divers  other  per- 
ns at  present  unknown  to  your  orator,  but  wliose  names, 
hen  discovered,  your  orator  prays  may  be  inserted  here- 
with apt  and  proper  words  to  charge  them  in  the 
"emises,  contriving  to  injure  and  oppress  your  orator  in 
le  premises,  and  under  various  pretences  sold  and  de- 
leted to  the  said  Azariali  ^^V.  Dunham  and  Xohemiah 
nnham,  and  to  divers  other  i)ersons  at  present  unknown 
•  your  orator,  and  wlio  now  claim  the  same  as  their  own, 
rge  quantities  of  personal  estate  of  great  value,  to  wit, 
:*the  value  of  one  thousand  dollars,  or  thereabouts,  which 
roperty  ought  in  justice  to  be  yielded  up  by  the  said 
pariah  and  the  said  Xehemiah  to  satisfv  the  6ai<l  claim 
'  your  orator.  And  your  orator  has  been  informed  and 
Sieves,  and  so  charges,  that  the  said  sale  of  the  afore- 
Lid  personal  property  was  without  any  just  consideration, 
id  intended  to  be  made  for  the  sole  purpose  of  depriv- 
ig  your  orator  and  others,  creditoi's  of  the  said  Asa  C. 
anham,  of  his  and  their  just  and  honest  claims. 
And  your  orator  further  shows  unto  your  honor,  that, 
»  he  has  been  informed  and  verily  believes,  the  said  Asa 
-  Dunham,  on  or  about  the  said  dav  and  vear  last  afore- 
dd,  combining  and  confederating  with  the  said  Azariah 
7".  Dunham  and  Xehemiah  Dunham,  and  with  diver-^ 
drsons  at  present  unknown  to  your  orator,  but  whose 
ames,  when  discovered,  your  orator  prays  may  be  in- 
Jrted  herein  with  proper  and  apt  words  to  charge  them 
I  the  premises,  contriving  to  oppress  and  injure  your 
rator  in  the  premises,  fraudulently,  by  his  certain  deeds 
F  indenture  of  bargain  and  sale  under  his  hand  and 
Md  executed  by  and  between  himself,  of  the  first  part, 
nd  the  said  Azariah  W.  Dunham,  of  the  second  part, 
Biporting  to  bear  date  on  the  sixteenth  day  of  Septem- 
VoL.  n.  2  p 
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ber,  eighteen  hnndred  and  thirty-four,  the  first  purport- 
ing to  be  for  the  consideration  of  two  thousand  three 
hundred  dollars,  and  is  in  the  words  and  figures  and  in 
substance  following,  to  wit : 

'^  This  indenture,  made  this  sixteenth  day  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-four,  between  Asa  C.  Dunham,  of  the  town- 
ship of  Kingwood,  in  the  county  of  Hunterdon,  and  state 
of  New  Jersey,  party  of  the  first  part,  and  Azariah  W. 
Dunham,  of  the  township  of  Bethlehem,  in  the  couutv  of 
Hunterdon,  and  state  of  New  Jersey  aforesaid,  party  of 
the  second  part,  witnesseth,  that  the  said  Asa  C.  Dunham, 
for  and  in  consideration  of  the  sum  of  two  thousand 
three  hundred  dollars,  good  and  lawful  money  of  the 
United  States  of  America,  to  him,  the  said  Asa  C.  Dun- 
ham, in  hand  paid,  or  secured  to  be  paid,  at  and  before 
the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  he,  the  said  Asa  C.  Dunham,  doth  hereby  ac- 
knowledge and  discharge  him,  the  said  Azariah  W.  Dun- 
ham, his  heirs  and  assigns  for  ever,  hath  given,  granted, 
bargained,  sold,  aliened,  enfeoffed,  I'eleased,  conveyed, 
and  confirmed,  and  by  these  presents  doth,  grant,  bargain, 
sell,  alien,  enfeoft',  release,  convey,  and  confirm  unto  him, 
the  said  Azariah  AV".  Dunham,  his  heirs  and  assigns  for 
ever,  all  those  several  lots,  tracts,  or  parcels  of  land  situ- 
ate, lying,  and  being  in  the  townships  of  Lebanon,  King- 
wood,  and  Bethlehem,  in  the  county  of  Hunterdon,  and 
state  of  New  Jersey  aforesaid,  the  first  of  which  being 
the  equal  undivided  half  part  of  all  those  two  lots  or  pa^ 
eels  of  land  situate  in  the  townships  of  Bethlehem  and 
Kingwood,  in  said  county,  the  first  of  which,  with  the 
buildings,  is  situate  in  the  townships  of  Bethlehem  and 
Kingwood  aforesaid,  and  is  bounded  and  described  as  fol- 
lows: beginning  at  a  corner  of  land  now  belonging  to 
James  W.  Hope,  at  the  abutment  of  an  old  bridge  on  the 
west  bank  of  the  South  branch  of  Baritan  river ;  from 
thence  running,  &c. 
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The  eecond  of  said  lots  or  parcels  of  land  is  bounded 
and  described  as  follows :  beginning  at  a  stake  on  the 
north  side  of  the  New  Jersey  tnmpike  road,  and  in  Cle- 
ment Bonnell's  line ;  from  thence  running,  &c. 

Also,  all  the  undivided  half  part  of  all  that  certain  lot 
or  parcel  of  land  situate,  lying,  and  being  in  the  town- 
ship of  Bethlehem,  in  the  county  and  state  aforesaid,  and 
is  bounded  and  described  as  follows :  beginning  at  a  flat 
lime-stone  rock  on  the  northerly  side  of  the  New  Jersey 
turnpike  road,  corner  to  a  lot  belonging  to  John  Green ; 
from  thence  running,  &c. 

Also,  all  the  undivided  half  part  of  all  that  certain  lot 
or  parcel  of  land,  situate,  lying,  and  being  in  the  town- 
ship of  Lebanon,  in  the  county  and  state  aforesaid,  and  is 
bounded  and  described  as  follows,  beginning,  &c. 

And,  also,  all  the  estate,  right,  title,  interest,  property, 
claim,  and  demand  whatsoever,  either  in  law  or  in  equity, 
of  him,  the  said  Asa  C.  Dunham,  of,  in,  and  to  the  said 
several  lots,  tracts,  or  parcels  of  land,  and  every  part  and 
parcel  thereof:  to  have  and  to  hold  all  and  singular  the 
said  several  lots,  tracts,  or  parcels  of  land,  with  the  here- 
ditaments and  premises  hereby  granted,  with  the  appur- 
tenances, unto  him,  the  said  Azariah  W.  Dunham,  his 
heirs  and  assigns,  to  the  sole  and  only  proper  use,  benefit, 
and  behoof  of  him,  the  said  Azariah  W.  Dunham,  his 
heirs  and  assigns  for  ever.  And  the  said  Asa  C.  Dunham, 
for  himself,  his  heirs,  executors,  and  administrators,  doth 
hereby  covenant,  grant,  promise,  and  agree,  to  and  with 
the  said  Azariah  W.  Dunham,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  that  at  the  time  of  the  sealing 
and  delivery  of  these  presents,  he,  the  said  Asa  0.  Dun- 
ham, is  seized  in  his  own  right  of  an  absolute  and  inde- 
feasible estate  of  inheritance  in  fee  simple  in  the  said 
several  premises  hereby  granted,  with  the  appurtenances, 
and  hath  good  right,  full  power,  and  sufficient  authority 
in  the  law  to  grant,  bargain,  sell,  and  convey  the  same  to 
fhe  said  a  gainRV^  W.  Dunham,  his  heirs  and  assigns,  in 


448         COURT  OF  ERRORS  AND  APPEALS.      [Not. 


Daiibam  v.  Cox. 


maiiuer  aforesaid ;  and  that  it  shall  and  may  be  lawful  for 
the  said  Azariah  W.  Dunham,  his  heirs  and  assigns,  at 
all  times  for  ever  hereafter,  peaceably  and  quietly  to  have, 
hold,  use,  occupy,  possess,  and  enjoy  the  said  premises, 
with  the  appurtenances,  and  every  part  and  parcel  there- 
of, without  the  lawful  let,  suit,  action,  interruption,  or 
disturbance  of  the  said  party  of  the  first  pail,  their  heirs 
and  assigns,  or  any  other  person  or  persons  whomsoever 
lawfully  claiming  or  to  claim  the  same ;  and  that  the  said 
promises  are  free  and  clear,  and  freely  and  clearly  acquit- 
ted and  discharged  of  and  from  all  former  mortgages,  judg- 
ments, executions,  and  of  and  from  all  other  encumbrances 
what  ever.  And  lastly,  that  he,  the  said  party  of  the  first 
]»art,  and  his  heirs  all  and  singular,  to  said  lot  or  par- 
<c'l  of  land,  with  the  hereditaments  and  premises  hereby 
granted,  with  the  appurtenances,  unto  the  said  party  of 
tiie  second  part,  his  heirs,  and  against  him,  the  said  party 
oi"  the  first  i)art,  and  against  all  and  every  other  person 
or  persons  whomsoever  lawfully  claiming  or  to  claim  the 
same,  shall  and  will  warrant  and  for  ever  defend.'* 

^Vnd  which  said  deed  was  dulv  recorded  in  the  clerk's 
ottire  in  the  said  countv  of  Hunterdon,  vol.  58,  fol.  457, 
c»i'.  the  twenty-fourth  day  of  ^September,  in  the  year  of 
our  Lord  one  thousand  eii^ht  hundred  and  thirtv-four. 

The  second  conveyance,  purporting  to  be  for  the  con- 
si<leration  of  five  hundred  dollars,  is  in  the  words  and 
figures  and  in  substance  following,  to  wit : 

*•  This  indenture,  made  this  sixteenth  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-four,  between  Asa  C.  Dunham,  of  the  township  of 
Kiugwood,  in  the  county  of  Hunterdon,  and  state  of  Kew 
Jersey,  party  of  the  first  part,  and  Xehemiah  Dunham, 
of  the  county  and  state  aforesaid,  party  of  the  second  part| 
witnesseth,  that  the  party-  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  five  hundred  dollars,  good  and 
lawful  money  of  the  United  States,  to  him  in  hand  well 
and  truly  paid  by  the  said  party  of  the  second  part  befiue 
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the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  he  doth  hereby  acknowledge,  hath  granted,  bar- 
gained, sold,  aliened,  enfeoffed,  released,  and  confirmed, 
and  by  these  presents  doth  grant,  bargain,  sell,  alien,  en- 
feoff, release,  and  confirm  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  all  those  five  several 
lots,  tracts,  or  parcels  of  land,  situate  in  the  county  of 
Hunterdon  aforesaid,  herein  after  mentioned,  that  is  to 
say :  all  those  three  lots  of  woodland  situate  in  the  town- 
ship of  Bethlehem,  in  the  county  of  Hunterdon  aforesaid, 
being  part  of  the  bog  meadow  tract,  and  called  lots  No. 
7,  8,  and  9,  the  said  lot,  Xo.  7,  containing  nine  acres  and 
eighty-six  hundredths  of  an  acre,  lot  No.  8,  containing 
nine  acres  and  sixty  hundredths  of  an  acre,  and  lot  No.  9, 
containing  five  acres  and  twenty-six  hundredths  of  an  acre. 
Also,  all  those  two  certain  lots  of  land  situate  in  Clinton, 
in  the  township  of  Bethlehem  aforesaid,  the  first  whereof, 
containing  one  acre  and  a  half  of  land,  more  or  less,  con- 
veyed by  Robert  Foster,  jun.,  to  John  W.  Bray  and  John 
B.  Taylor,  their  heirs  and  assigns,  by  deed  bearing  date 
the  fifth  day  of  April,  eighteen  hundred  and  twenty-eight. 
The  second  of  said  lots,  adjoining  the  first,  and  contain- 
ing eight-tenths  of  an  acre  of  land,  Samuel  Crook  and 
Elizabeth  his  wife,  by  indenture  bearing  date  the  twenty- 
ninth  day  of  March,  eighteen  hundred  and  twenty-eight, 
granted  and  conveyed  to  the  said  John  W.  Bray  and  John 
B.  Taylor,  their  heirs  and  assigns,  in  fee  simple,  which 
said  five  several  lots,  tracts,  or  parcels  of  land,  the  said 
John  W.  Bray  and  Mary  his  wife,  and  John  B.  Taylor 
and  Susan  A.  his  wife,  by  indenture  bearing  date  the 
thirtieth  day  of  June,  in  the  year  of  our  Lord  eighteen 
hundred  and  thirty-four,  granted  and  conveyed  to  the 
fudd  Asa  C.  Danham,  his  heirs  and  assigns,  (as  by  refer- 
ence to  the  last  mentioned  conveyance  will  more  fully  ap- 
pear) excepting  and  reserving,  however,  out  of  the  last 
mentioned  two  lots  of  land  certain  parts  or  parcels  of  the 
aaid  lots,  respectively,  which  have  been  heretofore  con- 

2p* 
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voved  to  Johu  Green  and  Israel  Smith,  and  bv  the  said 
t^mith  to  James  W.  Hope,  and  now  occupied  by  the  said 
John  Green  and  James  W.  Hope,  the  residue  of  the  mi 
two  last  mentioned  lots,  which  is  hereby  intended  to  be 
conveyed  to  the  said  Xehemiah  Dunham,  containing,  by 
estimation,  one  acre  and  seven-tenths  of  an  acre  of  land, 
1)0  the  same  more  or  less:  together  with  all  and  singular 
tlio  buildings,  improvements,  ways,  woods,  waters,  water- 
courses, rights,  liberties,  privileges,  hereditaments,  and 
appurtenances  to  the  same  belonging  or  in  any  wise  ap- 
l>ortaining,  and  the  reversion  and  revei*sions,  remainder 
au<.l  remainders,  rents,  issues,  and  profits  thereof,  and  of 
every  part  and  parcel  thereof;  and  also  all  the  estate, 
rii^lit,  title,  interest,  use,  possession,  property,  claim,  and 
domand  whatsoever,  both  in  law  and  equity,  of  him,  the 
s:iid  party  of  tlie  first  part,  of,  in,  and  to  the  said  premises, 
\\ix\\  the  apiMirtenances :  to  have  and  to  hold  the  said  lots 
c>'  |>j:ir(:els  of  land,  with  the  hereditaments  and  premises 
ln-ivhy  granted,  and  every  i>art  and  parcel  thereof  with 
tin*  iippurtenanoes,  unto  the  said  party  of  the  second  part, 
hi>  heirs  and  assigns,  to  the  only  proper  use,  benefit,  and 
hilioof  of  liini,  the   said  party  of  the  second   ]>art,  his 
heirs  and  assigns,  for  ever.  And  the  said  Asa  C.  Dunham, 
]Kirty  alorosiiid  of  the  first  part,  for  himself,  his  heirs,  ex- 
ecutors, and  administrators,  doth  herehy  covenant,  pro- 
mise, and  grant,  to  and  with  Xehemiah  Dunham,  party 
of  the  second  i>aii:,  his  heirs  and  assigns,  that  at  the  time 
ol  the  sealing  and  delivery  hereof,  he,  the  said  party  of 
tli«*  first  part,  is  seized  in  his  own  right  of  an  absolute 
and  indefeasible  estate  of  inheritance  in  fee  simple  of  and 
in  nil  and  singular  the  premises  hereby  granted,  with  the 
appurtenanees,  and  hath  good  right,  full  power,  and  suffi- 
cirut  authority  in  the  law  to  grant,  bargain,  sell,  and  con- 
vey the  same  unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  for  ever,  according  to  the  true  intent 
and  meaning  of  these  presents.   And  also,  that  it  shall 
and  may  be  lawful  for  the  said  party  of  the  second  parti 
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his  heirs  and  assigns,  at  all  times  for  ever  hereafter,  peace- 
ably and  quietly  to  have,  hold,  use,  occupy,  possess,  and 
enjoy  the  said  premises,  with  the  appurtenances,  and 
every  part  and  parcel  thereof,  without  the  lawful  let,  suit, 
action,  interruption,  or  disturbance  of  the  said  party  of 
the  first  part,  their  heirs  or  assigns,  or  any  other  person 
or  persons  whomsoever  lawfully  claiming  or  to  claim  the 
same.  And  that  the  said  premises  are  free  and  clear,  and 
freely  and  clearly  acquitted  and  discharged  of  and  from 
all  former  mortgages,  judgments,  executions,  and  of  and 
from  all  other  encumbrances  whatever.  And  lastly,  that 
he,  the  said  party  of  the  first  part,  and  his  heirs  all  and 
singular,  the  said  lots  or  parcels  of  land,  with  the  here- 
ditaments and  premises  hereby  granted,  with  the  appur- 
tenances, unto  the  said  party  of  the  second  part,  his  heirs, 
and  against  him  the  said  party  of  the  first  part,  and  against 
all  and  every  other  person  or  persons  whomsoever  law- 
fully claiming  or  to  claim  the  same,  shall  and  will  war- 
rant and  for  ever  defend." 

And  which  said  deed  was  duly  recorded  in  the  clerk's 
oflBce  in  the  said  county  of  Hunterdon,  in  vol.  58,  fol.  463, 
on  the  twenty-fourth  day  of  September,  one  thousand 
eight  hundred  and  thirty-four. 

The  third  conveyance,  purporting  to  be  for  the  conside- 
ration of  two  thousand  six  hundred  and  thirtv-four  dollars 
and  forty-four  cents,  and  is  in  the  substance  following,  to 
wit: 

"  This  indenture,  made  this  thirtieth  day  of  June,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-four,  between  John  AV.  Bray  and  Mary  his  wife  and 
John  B.  Taylor  and  Susan  Adeline  his  wife,  all  of  Clin- 
ton, in  the  township  of  Lebanon,  county  of  Hunterdon, 
and  state  of  Xew  Jei-sey,  party  of  the  first  part,  and  Asa 
C  Dunham,  of  the  township  of  Bethlehem,  in  the  county 
and  state  aforesaid,  party  of  the  second  part,  witnesseth, 
that  the  party  of  the  first  part,  for  and  in  consideration  of 
the  Bom  of  two  thousand  six  hundred  and  thirty-four  dol- 
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lars  and  forty-four  cents,  lawful  money  of  the  United 
States,  to  them  in  hand  well  and  truly  paid  by  the  said 
party  of  the  second  part  before  the  sealing  and  delivery 
of  these  presents,  the  receipt  whereof  they  do  hereby  ac- 
knowledge, have  granted,  bargained,  sold,  aliened,  en* 
feoffed,  released,  and  confirmed,  and  by  these  presents  do 
grant,  bargain,  sell,  alien,  enfeoff,  release,  and  confinn, 
unto  the  said  party  of  the  first  part,  his  heirs  and  assigns, 
all  those  six  several  lots  or  parcels  of  land,  situate  in  the 
county  of  Hunterdon  aforesaid,  herein  after  mentioned, 
that  is  to  say :  all  that  tract  of  land,  situate  in  the  town- 
ship of  Lebanon  aforesaid,  adjoining  and  bounded  by 
lands  of  David  (late  Moses)  Sharp,  the  heirs  of  John  J. 
Lowe,  deceased,  the  heirs  of  Jacob  Runkle,  deceased, 
Jolm  Emery,  Joseph  Fritts  (late  John  W.  Bray),  and 
others,  containing  seventy-seven  acres,  more  or  less,  being 
the  same  land  which  John  J.  Lowe  and  wife,  by  deed, 
bearing  date  the  fifteenth  day  of  April,  A.  D.  eighteen 
hundred  and  twenty-six,  and  recorded  in  the  record  of 
deeds  for  the  county  of  Hunterdon,  in  vol.  41,  pages  149, 
&c.,  conveyed  to  the  said  John  AV.  Bray,  his  heirs  and  as- 
signs, in  fee  simple.  Also,  all  those  three  lots  of  wood- 
land, situate  in  the  township  of  Bethlehem  and  county  of 
Hunterdon  aforesaid,  being  part  of  the  bog  meadow  tract, 
and  called  lots  Ifo.  7,  8,  and  9,  the  said  lot,  Ifo.  7,  con- 
taining nine  acres  and  eighty-six  hundredths  of  an  acre, 
lot  No.  8  containing  nine  acres  and  sixty  hundredths  of 
an  acre,  and  lot  No.  9  containing  five  acres  and  twenty- 
six  hundredths  of  an  acre,  being  the  same  three  lots  of 
land  which  AVilliam  Hum,  by  indenture  bearing  date  the 
third  day  of  April,  A.  D.  eighteen  hundred  and  twenty- 
eight,  and  recorded  in  the  record  of  deeds  for  Hunterdon 
county,  vol.  45,  pages  42,  &c.,  conveyed  to  the  said  John 
W.  Bray  and  John  B.  Taylor,  their  heirs  and  assigns,  in 
fee  simple.  Also,  all  those  two  certain  lots  of  land,  situ- 
ate at  Clinton,  in  the  township  of  Bethlehem  aforesaid, 
the  first  whereof^  containing  one  acre  and  a  half  of  land. 
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more  or  less,  Robert  Foster,  jun.,  by  indenture  bearing 
date  the  fifth  day  of  April,  A.  D.  eighteen  hundred  and 
twenty-eight,  and  recorded  in  the  record  of  deeds  for  the 
county  of  Hunterdon,  in  vol.  49,  fol.  254,  &c.,  conveyed 
to  the  said  John  W,  Bray  and  John  B.  Taylor,  their  heirs 
and  assigns,  in  fee  simple,  the  second  of  which  said  lots, 
acyoining  the  first,  and  containing  eight-tenths  of  an  acre, 
Samuel  Crooks  and  Elizabeth  his  wife,  by  indenture  bear- 
ing date  the  twenty-ninth  day  of  March,  A.  D.  eighteen 
hundred  and  twenty-eight,  and  recorded  in  the  recoKl  of 
deeds  for  the  count}'  of  Hunterdon,  in  vol.  45,  fol.  44,  &c., 
conveyed  to  the  said  John  AV.  Bray  and  John  B.  Taylor, 
their  heirs  and  assigns,  in  fee  simple  (as  by  reference  to 
the  said  several  conveyances  will  appear),  excepting  and 
reserving,  however,  out  of  the  said  two  last  mentioned 
lots  of  land  certain  parts  or  parcels  of  the  said  lots,  re- 
spectively, which  have  been  heretofore  conveyed  to  John 
Green  and  to  Israel  Smith,  and  by  the  said  Smith  to  James 
W.  Hope,  and  are  now  occupied  by  John  Oirecn  and  James 
W.  Hope ;  the  residue  of  the  said  two  last  mentioned 
lots,  which  is  hereby  intended  to  be  conveyed  to  the  said 
Asa  C.  Dunham,  containing,  by  estimation,  one  acre  and 
seven-tenths  of  an  acre,  be  the  same  more  or  leas :  to- 
gether with  all  and  singular  the  buildings,  improvements, 
ways,  woods,  waters,  watcrcourees,  rights,  liberties,  privi- 
leges, hereditaments,  and  appurtenances  to  the  same  be- 
longing or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues, 
and  profits  thereof,  and  of  every  part  and  parcel  thereof; 
and  also  all  the  estate,  right,  title,  interest,  use,  posses- 
sion, property,  claim,  and  demand  whatsoever,  both  in 
law  and  in  equity,  of  him,  the  said  party  of  the  first  part, 
o^  in,  and  to  the  said  premises,  with  the  appurtenances : 
to  have  and  to  hold  the  said  lots  or  parcels  of  land,  with 
the  hereditaments  and  premises  hereby  granted,  and  every 
part  and  parcel  thereof,  with  the  appurtenances,  unto  the 
■aid  party  of  the  second  part,  his  heirs  and  assigns,  to  the 
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only  proper  use,  benefit,  and  behoof  of  him,  the  said  party 
of  the  second  part,  his  heirs  and  assigns,  for  ever.  And 
the  said  John  W.  Bray  and  John  B.  Taylor,  parties  of  the 
first  part,  for  themselves,  their  heirs,  executors,  and  ad- 
ministrators, do  hereby  covenant,  promise,  and  grant,  to 
and  with  the  said  Asa  C.  Dunham,  party  of  the  second 
part,  his  heirs  and  assigns,  that  at  the  time  of  the  sealing 
and  delivery  hereof  they,  the  said  parties  of  the  first  part, 
are  seized  in  their  own  right  of  an  absolute  and  indefeasi- 
ble estate  of  inheritance  of  fee  simple  of  and  in  all  and 
singular  the  premises  hereby  gi'anted,  with  the  appurte- 
nances, and  have  good  right,  full  power,  and  8u£Scient 
authority  in  the  law  to  grant,  bargain,  sell,  and  convey 
the  same  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  for  ever,  to  the  true  intent  and  meaning  of 
these  presents.    And  also,  that  it  shall  and  may  be  lawful 
for  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
at  all  times  for  ever  hereafter,  peaceably  and  quietly  to 
have,  hold,  use,  occupy,  possess,  and  enjoy  the  said  pre- 
mises, with  the  appurtenances,  and  every  part  and  parcel 
thereof,  without  tlie  lawful  let,  suit,  eviction,  interruption, 
or  disturbance  of  the  said  parties  of  the  first  part,  their 
heirs  and  assigns,  or  any  other  person  or  persons  whom- 
soever lawfully  claiming  or  to  claim  the  same ;  and  that 
the  said  premises  are  free  and  clear,  and  freely  and  clearly 
acquitted  and  discharged  of  and  from  all  former  mort- 
gages, judgments,  executions,  and  of  and  from  all  other 
encumbrances  whatever.    And  lastly,  that  they,  the  sidd 
parties  of  the  first  part,  and  their  heirs  all  and  singular, 
the  lots  or  parcels  of  land,  with  the  hereditaments  and 
premises  hereby  granted,  with  the  appurtenances,  unto 
the  said  party  of  the  second  part,  his  heirs,  and  against 
them,  the  said  parties  of  the  first  part,  and  against  all  and 
every  other  person  or  persons  whomsoever  lawAilly  claim- 
ing or  to  claim  the  same,  will  warrant  and  for  ever  de- 
fend." 
AMiich  said  deed  was  duly  acknowledged  by  the  said 
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John  W.  Bray  and  wife  and  John  B.  Taylor  and  wife  be- 
fore Nathaniel  Saxton,  esquire,  one  of  the  masters  of  the 
Court  of  Chancery  of  New  Jersey,  on  the  thirtieth  day  of 
June,  eighteen  hundred  and  thirty-four,  and  duly  recorded 
in  the  clerk's  office  of  the  said  county  of  Hunterdon,  in 
vol.  68  of  deeds,  fol.  675,  on  the  twenty-fourth  day  of  Sep- 
tember, eighteen  hundred  and  thirty-four. 

The  fourth  conveyance,  purporting  to  be  for  the  con- 
sideration of  eight  hundred  dollars,  is  in  substance  as  fol- 
lows: 

"  This  indenture,  made  this  seventeenth  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-four,  between  Asa  C.  Dunham,  of  the  township  of 
Bjing\vood,  in  the  county  of  Hunterdon,  and  state  of  New 
Jersey,  party  of  the  firet  part,  and  Azariah  W.  Dunham, 
of  the  township  of  Bethlehem,  in  the  county  of  Hunter- 
don, and  state .  of  New  Jersey  aforesaid,  party  of  the  se- 
cond part,  Avitnesseth,  that  the  party  of  the  first  part,  for 
and  in  consideration  of  the  sum  of  eight  hundred  dollars, 
good  and  lawful  money  of  the  United  States,  to  him  in 
hand  well  and  truly  paid  by  the  said  party  of  the  second 
part  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  they  do  hereby  acknowledge,  hath  granted, 
bargained,  sold,  aliened,  enfeoffed,  released,  and  con- 
firmed, and  by  these  presents  doth  grant,  bargain,  sell, 
alien,  enfeoff,  release,  and  confirm  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns,  all  that  certain  lot 
or  parcel  of  land  situate,  lying,  and  being  in  the  township 
of  Lebanon,  in  the  county  of  Hunterdon,  and  state  of 
New  Jersey  aforesaid,  and  is  bounded  and  described  as 
follows,  that  is  to  say,  by  land  of  David  (late  Moses)  Sharp, 
the  heirs  of  John  J.  Lowe,  deceased,  the  heirs  of  Jacob 
Bunkle,  deceased,  John  Emery,  Joseph  Fritts  (late  John 
W.  Bray),  and  others,  containing  seventy-seven  acres  of 
land,  be  the  same  more  or  less,  being  the  same  lot  or  par- 
cel of  land  which  John  J.  Lowe  and  wife  granted  and 
eonveyed  to  John  W.  Bray  and  Mary  his  wife,  and  John 


456        COURT  OF  ERRORS  AND  APPEALS.       [Nor. 

Dunham  v.  Cos. 

B.  Taylor  and  Sasan  Adeline  his  wife  granted  and  con- 
veyed to  the  said  Asa  C.  Dunham,  by  deed  bearing  date 
the  thirtieth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-four,  and  recorded  in 
record  of  deeds  for  the  county  of  Hunterdon,  in  vol.  58 
of  deeds,  pages  465,  6,  7,  and  8,  reference  being  thereunto 
had  will  more  fully  appear ;  together  wuth  all  and  singular 
the  buildings,  improvements,  ways,  watersj  watercourses, 
rights,  liberties,  privileges,  hereditaments,  and  appurte- 
nances to  the  same  belonging  or  in  any  wise  appertaining, 
and  the  reversion  and  revei'sions,  remainder  and  remain- 
ders, rents,  issues,  and  profits  thereof,  and  of  every  part 
and  parcel  thereof  And  also,  all  the  estate,  right,  title, 
interest,  use,  possession,  property,  claim,  and  demand 
whatsoever,  both  in  law  and  in  equity,  of  him,  the  said 
party  of  the  first  part,  of,  in,  and  to  the  said  premises, 
with  the  appurtenances :  to  have  and  to  hold  the  said  lot 
or  parcel  of  laud,  with  the  hereditaments  and  premises 
hereby  granted,  and  every  part  and  i^arcel  thereof,  with 
the  appurtenances,  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  to  the  only  proper  use,  benefit,  and 
behoof  of  liim,  the  said  jiarty  of  the  second  part,  his  heirs 
and  assigns,  for  ever.  And  the  said  Asa  C.  Dunham,  party 
aforesaid  of  the  first  part,  for  himself,  his  lieirs,  executors, 
and  administrators,  doth  hereby  covenant,  promise,  and 
grant,  to  and  with  the  said  Nehemiah  Dunham,  party  of 
the  second  part,  his  lieirs  and  assigns,  that  at  the  time  of 
the  sealing  and  delivery  liereof,  he,  the  said  part}'  of  the 
first  part,  is  seized  in  his  own  right  of  an  absolute  auJ 
indefeasible  estate  of  inheritance  in  fee  simple  of  and  in 
all  and  singular  the  premises  hereby  granted,  with  tlie  ap- 
purtenances, and  hath  good  right,  full  power,  and  sulB- 
cient  authority  in  the  law  to  grant,  bargain,  sell,  and  con- 
vey the  same  unto  the  said  party  of  the  second  part,  liis 
heirs  and  assigns  for  ever,  according  to  the  true  intent 
and  meaning  of  these  presents.  And  also,  that  it  shall 
and  may  be  lawful  for  the  said  party  of  the  second  part, 
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his  heirs  and  assignB,  at  all  times  for  ever  hereafter,  peace- 
ably and  quietly  to  have,  hold,  use,  occupy,  possess,  and 
eigoy  the  said  premises,  with  the  appurtenances,  and  every 
part  and  parcel  thereof,  without  the  lawful  let,  suit,  evic- 
tion, interruption,  or  disturbance  of  the  said  party  of  the 
first  part,  their  heirs  and  assigns,  or  any  person  or  persons 
whomsoever  lawfully  claiming  or  to  claim  the  same.  And 
that  the  said  premises  are  free  and  clear,  and  freely  and 
clearly  acquitted  and  discharged  of  and  from  all  former 
mortgages,  judgments,  executions,  and  of  and  from  all 
other  encumbrances  whatsoever.  And  lastly,  that  he,  the 
said  party  of  the  first  part,  and  his  heirs  all  and  singular, 
the  said  lot  or  parcel  of  land,  with  the  hereditaments  and 
premises  hereby  granted,  with  the  appurtenances,  unto 
the  said  party  of  the  second  part,  his  heirs  and  assigns, 
and  against  him,  the  said  party  of  the  first  part,  and 
against  all  and  every  other  person  and  persons  whomso- 
ever lawfully  claiming  or  to  claim  the  same,  shall  and 
will  warrant  and  for  ever  defend." 

And  which  said  deed  was  aftenN^ards,  to  wit,  on  the  18th 
of  October,  1834,  recorded  in  the  record  of  deeds  in  the 
clerk's  oflice  in  the  said  county  of  Ilunterdon,  reference 
beino:  had  to  said  four  several  deeds  of  coiivevance  re- 
maining  of  record  in  said  county  of  Hunterdon,  and  to 
which,  or  to  certified  copies  thereof,  your  orator  begs  leave 
to  refer,  if  it  should  be  necessary  for  him  so  to  do. 

And  your  orator  further  shows  unto  your  honor,  that 
he  has  been  informed,  and  believes  it  to  be  true,  and  so 
charges,  that  in  the  year  one  thousand  eight  hundred  and 
thirty-four,  or  about  that  time,  the  said  Asa  C.  Dunham 
was  security  for  one  John  W.  Bray  and  John  B.  Taylor 
for  about  tlie  sum  of  two  thousand  five  hundred  dollars, 
including  a  part  of  the  above  mentioned  claim  of  your 
orator,  and  that,  in  order  to  indemnify  and  save  harmless 
the  said  Asa  C.  Dunham,  and  to  enable  him  to  pay  and 
satisfy  the  said  security  debts,  as  well  to  your  orator  as 
Others,  the  said  John  W.  Bray  and  John  B.  Taylor  and 
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wives  afterwards,  to  wit,  on  the  thirtieth  day  of  June, 
eighteen  hundred  and  thirty-four,  made,  executed,  and  de- 
livered to  tlie  said  Asa  C.  Dunham  their  certain  deed  of 
indenture,  in  the  words,  figures,  and  in  substance  herein 
before  mentioned  and  set  forth. 

And  your  orator  furtlier  shows  unto  your  honor,  that  he 
has  been  crodiblv  informed,  and  believes  that  the  said  Asa 
C.  Dunham  never  paid  any  of  the  said  security  debts  of 
the  said  John  "W.  Bray  and  John  B.  Taylor  out  of  the 
proceeds  arising  from  the  sale  of  the  said  lauds  so  con- 
veyed by  them  to  the  said  Asa  C.  Dunham,  but,  on  the 
contrary,  aftcnvards,  to  wit,  on  the  sixteenth  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-four,  fraudulently  and  without  any  con- 
sideration having  been  actually  paid,  sold  and  conveyed  a 
part  of  the  same  to  the  said  Nehemiah  Dunham,  and  the 
resi<lue  thereof  to  the  said  Azariah  W.  Dunham,  who 
holds  the  same  for  the  use,  benefit,  and  advantage  of  the 
said  Asa  C.  Dunham,  and  in  order  to  defraud  vour  orator 
and  others,  the  creditors  of  the  said  Asa  C.  Dunham,  and 
to  prevent  and  hinder  him  and  them  from  recovering  their 
just  and  honest  claims  against  the  said  Asa  C.  Dunham. 

And  vour  orator  further  shows  unto  vour  honor,  that 
helms  been  informed,  and  verily  believes,  and  so  charges, 
that  notwithstanding  the  said  sale  of  the  said  personal 
property,  and  the  said  deeds  of  conveyance  for  the  said 
real  propeiiy,  by  the  said  Asa  to  the  said  Azariah  and  Xe- 
hemiah,  heroin  before  mentioned  and  described,  yet  that 
the  said  Asa  has  ever  since  remained  in  and  had  the  ac- 
tual use,  control,  and  possession  of  the  whole  of  the  said 
property,  real  and  personal,  receiving  and  enjoying  the 
rents,  income,  proceeds,  and  profits  thereof. 

And  your  orator  further  shows  unto  your  honor,  that 
he  has  frequently  and  in  a  friendly  manner  applied  to  the 
said  Asa  C  Dunham,  Azariah  W.  Dunham,  and  Ifehe- 
miah  Dunham  for  the  payment  of  his  said  judgment,  and 
that  they  should  deliver  into  the  hands  of  the  said  sheriff 
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of  the  county  of  Ilunterdon  the  said  real  and  personal 
property  so  fraudulently  assigned  and  passed  over  by  the 
said  Asa  C.  Dunham  to  the  said  Azariah  W.  Dunham  and 
Nehemiah  Dunham,  by  them  now  held  and  claimed,  and 
that  the  said  Azariah  W.  Dunham  and  Xehemiah  Dunham 
should  permit  the  said  sale,  transfer,  and  conveyance  to  be 
declared  null  and  void,  and  the  said  real  and  personal  pro- 
perty to  be  sold  to  satisfy  the  said  claim  and  judgment  of 
your  orator,  as  in  equity  and  good  conscience  they  ought 
to  have  done,  and  as  your  omtor  well  hoped  they  would 
have  done. 

But  now  so  it  is,  may  it  please  your  honor,  the  said 
Asa  C.  Dunham,  Azariah  W.  Dunham,  and  Nehemiah 
Dunham  (brothers),  combining  and  confederating  with 
other  persons  at  present  unknown  to  your  orator,  but 
whose  names,  when  discovcrcil,  your  orator  prays  may  be 
inserted  herein,  with  proper  and  apt  words  to  charge 
them  as  parties  defendants  licreto,  contriving  how  to  op- 
press, injure,  and  aggrieve  your  orator  in  the  premises, 
wholly  neglect  and  refuse  to  pay  the  said  judgment,  or  to 
deliver  into  the  possession  of  the  said  sheriff'  the  said 
real  and  personal  property,  or  to  allow  the  said  convey- 
ances to  be  set  aside  as  null  and  void,  and  have  and  do 
absolutely  and  unlawfully  oppose  the  execution  of  the 
said  writ  of  fiei*i  facias  in  the  hands  of  the  said  Garret 
Servis,  sheriff  as  aforesaid,  and  threatened  to  prosecute 
him  should  he  make  sale  of  the  same.  And  sometimes 
they  give  out  and  pretend  that  the  said  judgment  was 
never  obtained  as  aforesaid;  and  sometimes  they  give 
out  and  pretend  that  the  said  judgment  and  claim  of  your 
orator  has  been  paid  ofi*  and  satisfied;  and  sometimes 
they  give  out  and  pretend  that  the  said  real  and  personal 
property  was  not  transferred  by  the  said  Asa  to  the  said 
Azariah  and  Nehemiah  as  aforesaid,  and  that  the  same 
has  not  been  in  the  use,  occupation,  and  possession  of  the 
aaid  Asa  since  the  time  of  the  said  sale.  And  sometimes 
fhey  pretend  that  they  have  not  biiidered  or  prevented 
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the  said  shcrift'  in  the  proper  execution  of  the  said  writ 
oIl  fieri  faciaSy  the  contrary  of  all  which  vour  orator  charge* 
to  he  true. 

AH  which  actings  and  doings  of  the  said  Asa  C.  Dun- 
ham, Azariah  W.  Dunham,  and  Nehemiah  Dunham  are 
contrary  to  equity  and  good  conscience,  and  tend  to  the 
manifest  injury  and  oppression  of  your  orator. 

In  tender  consideration  whereof,  and  for  inasmuch  as 
your  omtor  is  remediless  in  the  premises  at  the  common 
law,  and  cannot  have  adequate  relief  except  by  the  aid 
and  intei-position  of  this  honorable  court,  where  mattere 
of  this  kind  and  of  like  nature  are  properly  and  only  cog- 
nizable and  rclicvable — 

To  the  end,  therefore,  that  the  said  Asa  C.  Dunham, 
Azariah  W.  Dunham,  and  Xehemiah  Dunham,  and  their 
confederates,  when  discovered,  may,  upon  their  several 
and  respective  corporal  oaths,  full,  true,  and  perfect  an- 
swers make  to  all  and  singular  the  matters  and  things  be- 
fore stated  and  charged,  as  fully  and  particularly,  sentence 
by  sentence,  and  paragraph  by  paragraph,  as  if  they  were 
particularly  interrogated,  with  all  the  attending  circnm- 
stunccs  and  incidental  transactions,  and  not  only  to  the 
best  of  their  knowledge  and  remembrance,  respectively, 
but  also  according  to  the  best  of  their  understanding,  in- 
formation, hearsay,  and  belief,  severally  and  respectively; 
and  more  especially  that  they  may  answer,  set  forth,  and 
particularly  describe  all  the  personal  property  belonging 
to  the  said  Asa  C.  Dunham  at  any  time  between  the  first 
day  of  January,  eighteen  hundred  and  thirty-four,  and  the 
present  time,  to  wit,  the  thiixl  day  of  April,  eighteen  hun- 
dred and  fifty,  and  the  true  value  thereof;  and  if  sold  and 
disposed  of,  to  whom  the  same  was  so  sold  and  disposed 
of,  and  when,  for  what  considemtion,  and  whether  the 
consideration  money  has  been  paid  or  still  remains  dae 
and  owing  to  the  said  Asa  C.  Dunham,  and  if  paid  to  the 
said  Asa  C.  Dunham,  whether  the  same  was  by  him  ap- 
plied to  the  payment  and  satisfaction  of  his  debts,  or  fiv 
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what  purpose  it  was  used,  and  how  disposed  of;  and 
whether,  in  the  year  one  thousand  eight  hundred  and 
thirty-four,  or  some  other  time,  and  when,  a  part  of  said 
personal  property,  and  what  part,  was  not,  in  some  way 
or  manner,  placed  in  the  hands  of  the  said  Azariah  W. 
Dunham  and  Nehemiah  Dunham,  or  one  of  them,  in  trust 
or  in  some  other  way,  for  the  use  and  benefit  of  the  said 
Asa,  and  whether  he  has  not  since  that  time  enjoyed  and 
received  the  use,  benefit,  and  advantage  of  the  same. 
And  that  they  -may  answer,  set  forth,  and  discover  the 
real  estate  belonging  to  the  said  Asa  C.  Dunham,  and  by 
him  conveyed  to  the  said  Azariah  W.  Dunham  and  Ne- 
hemiah  Dunham,  as  herein  before  mentioned,  and  what 
disposition  has  been  made  of  the  same,  and  every  part 
thereof,  and  when  such  disposition  was  made,  fully  and 
particularly,  and  in  whose  possession  the  said  real  estate 
has  been  since  the  first  day  of  September,  eighteen  hun- 
dred and  thirty-four,  and  the  amount  and  value  of  the 
same ;  and  whether  the  said  Asa  C.  Dunham  did  make 
any  conveyance  or  conveyances  of  the  said  real  estate  to 
the  said  Azariah  W.  Dunham  and  Nohemiah  Dunham,  or 
either  of  them,  and  what  was  the  true  and  actual  conside- 
ration paid,  to  whom,  when,  and  in  what  manner ;  and 
whether  any  part  still  remains  unpaid,  how  much,  to 
whom,  and  how,  whether  by  bill,  bond,  note,  or  other- 
wise, and  when  the  same  is  or  will  be  due  and  payable. 
And  that  the  said  Asa,  Azariah  W.,  and  Nehemiah  may 
set  out  and  annex  to  tlieir  answer  a  copy  of  every  deed, 
writing,  lease,  contract,  bargain,  or  agreement  incident  to 
the  sale,  use,  occupation,  and  possession  of  the  said  real 
estate  between  them,  and  who  has  enjoyed,  used,  and 
occupied  and  received  the  rents  and  profits  of  the  said 
real  estate  since  the  sixteenth  day  of  September,  eighteen 
hundred  and  thirty-four,  and  may  also  set  forth  for  what 
purpose  and  object,  at  whose  instance  and  advice,  the  said 
nies  of  the  said  real  estate  were  made ;  that  the  said  Asa 
set  out  the  several  offers  he  had  for  the  said  real 
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estate,  when  and  from  whom ;  and  may  set  ont  and  dis- 
cover the  reasons,  fully  and  particularly,  why  he  sold  and 
conveyed  the  said  i-eal  and  personal  estate  to  the  said  Ara- 
riah  ^V.  Dunham  and  Xehemiah  Dunham,  and  to  each  of 
them,  his  brothers;  when  the  said  bargains  were  first 
begun,  and  when  finally  concluded  between  them,  the 
said  Asa  and  Azariah  and  Xehemiah,  and  who  was  pre- 
sent at  such  bargain  and  sale  ;  and  whether  the  said  Asa 
has  not,  since  the  year  one  thousand  eight  hundred  and 
thirty -four,  rented  out  said  real  estate,  or  the  greater  part 
thereof,  and  what  part,  to  whom,  and  on  wliat  terms ;  and 
whether  he  has  not  had  an  equal  or  some  other  portion, 
and  what  portion,  of  the  said  rents  and  profits.  And  that 
the  said  Azariah  W.  Dunham  and  Xehemiah  Dunham 
mav  set  forth  and  answer  whether  they  have  rcconveved 
the  said  real  estate,  or  any  part  thereof,  to  the  said  Asa 
0.  Dunham,  or  to  any  other  person  for  him  or  for  his  use 
and  benefit,  and  when  the  same  was  done,  for  what  con- 
sideration, when  and  how  paid  or  secured,  or  whether 
thev,  the  said  Azariah  W.  Dunham  and  Nehemiah  Dun- 
ham,  still  hold  and  claim  the  same  as  their  ovni  in  fee 
simple;  and  whether  the  said  real  estate  has  been  encum- 
bered by  judgment,  mortgage,  or  otherwise,  and,  if  so, 
when,  to  whom,  and  for  what  amount  the  same  has  been 
encumbered ;  and  whether  the  said  John  W.  Bray  and 
wufe  and  John  B.  Taylor  and  wife  did  not  make  the  con- 
veyance  (above  set  forth  and  described)  to  the  said  Asa 
C.  Dunham  at  the  time,  or  some  other  time,  and  when, 
iunl  for  the  purpose  of  enabling  him  to  pay  yom*  orator 
and  others,  as  herein  l)efore  mentioned,  or  for  some  other 
])urpose  and  what;  and  whether  the  said  Asa  C.  Dunham 
has,  in  pursuance  thereof,  paid  any  of  the  said  creditors, 
and,  if  so,  state  their  names,  amounts  paid,  and  when 
paid  ;  or  whether  the  said  Xeheniiah  and  Azariah  W.  still 
hold  the  said  lands  and  premises  so  conveyed  by  the  said 
John  W.  Bray  and  John  B.  Taylor  in  trust  for  the  said 
Asu,  or  for  your  orator,  or  for  whom  they  still  hold  the 
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tame.  And  that  tlie  said  Asa  C.  Dunham,  Azariah  W. 
Danham,  and  Nehemiah  Dunham  may  set  out  in  full 
every  agreement,  bargain,  instrument,  sale,  or  other  trans- 
action relating  to  the  said  real  and  personal  estate,  whether 
between  the  said  Asa  C.  Dunham,  Azariah  "W.  Dunham, 
and  Nehemiah  Dunham,  or  between  either  or  all  three  of 
them,  or  some  other  person  or  persons  at  present  unknown 
to  your  orator,  clearly,  explicitly,  and  directly,  as  if  the 
same  was  herein  set  forth,  and  they  interrogated  there- 
unto ;  and  that  the  said  defendants,  Asa  C.  Dunham,  Aza- 
riah W.  Dunham,  and  Nehemiah  Dunham,  or  some  of 
them,  may  be  decreed  to  pay  to  your  orator  the  amount 
of  his  said  judgment,  interest,  and  costs,  and  that  the 
said  fraudulent  conveyances  and  sales  be  set  aside  and 
declared  void,  and  the  said  real  and  personal  property  be 
sold,  and  the  proceeds,  or  so  much  thereof  as  may  be  ne- 
cessary, be  appropriated  to  the  payment  of  your  orator's 
said  claim.  That  the  said  defendants  account  for  the 
rents,  issues,  and  profits  of  the  said  real  estate  and  for  the 
proceeds  of  the  sales  of  said  personal  estate  by  them,  or 
any  of  them,  heretofore  made,  or  that  may  hereafter  be 
made ;  and  that  vour  orator  mav  have  such  further  and 
other  relief  as  the  nature  of  his  case  may  require  and  as 
to  your  honor  shall  seem  meet. 

May  it  please  your  honor,  the  premises  considered,  to 
grant  to  your  orator  the  state's  writ  of  8ubp<pna,  issuing 
out  of  and  under  the  se.il  of  this  honorable  court,  to  be 
directed  to  the  said  Asa  C.  Dunham,  Azariah  AV.  Dun- 
ham, and  Nehemiah  Dunham,  therein  and  thereby  com- 
manding tliom,  and  each  of  them,  on  a  certain  day  and 
under  a  certain  penalty,  therein  to  be  spocitiod,  to  be  and 
appear  before  your  honor,  in  this  huuorable  court,  then 
and  there  to  answer  all  and  singular  the  premises  con- 
tained in  this  your  orator's  bill  of  complaint,  and  to  stand 
to  and  abide  such  order  and  decree  in  the  premises  as 
shall  seem  meet  and  agreeable  to  equity  and  gooil  con- 
science.   And  your  orator  will  ever  pray,  &c. 
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To  this  bill  a  general  demurrer  was  pat  in  by  all  tfat 
defendants. 

After  argument,  the  demurrer  was  overruled  by  Ha 
Chancellor,  by  order  made  on  the  3d  of  February,  1862 
and .  the  defendants  were  required  to  answer  the  bill  ii 
forty  days  from  date  of  said  order. 

The  following  petition  of  appeal  was  filed  Febmaij 
26th,  1852,  by  the  appellants,  and  copy  duly  served  upoi 
the  appellee : 

"  The  humble  petition  of  Asa  C.  Dunham,  Xehemiali 
Dunham,  and  Azariah  W.  Dunham,  the  appellants  in  the 
above  stated  cause,  respectfully  shows,  that  your  petition- 
ers find  themselves  aggrieved  by  an  order  made  in  the 
Court  of  Chancery,  by  his  Honor  Oliver  S.  Halstcd,  late 
Chancellor  of  the  state  of  New  Jersey,  bearing  date  the 
third  day  of  February,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty-two,  wherein  your  petition- 
ers were  defendants,  and  the  said  James  B.  Cox  was  com- 
plainant, in  this  respect,  to  wit,  that  the  said  order  ove^ 
lilies  the  demurrer  which  had  been  filed  by  your  peti- 
tioners in  the  said  cause  in  the  said  Court  of  Chancery  to 
the  bill  of  complaint  of  the  said  complainant,  and  re- 
quires your  petitioners  to  file  their  answer  to  the  said  bill 
of  complaint  in  forty  days  from  the  date  of  said  onler. 

And  your  petitioners  humbly  appeal  from  the  said  order 
of  the  Chancellor,  made  as  aforesaid,  upon  the  ground 
that  the  same  is  erroneous,  for  that  the  said  demurrer  was 
well  taken,  and  should  have  been  sustained,  and  that  your 
petitioners  are  not  bound  to  answer  the  said  bill  of  com- 
plaint of  the  said  complainant. 

Your  petitioners  therefore  pray  that  the  said  order  of 
the  said  Chancellor,  overruling  the  said  demurrer  and  re- 
quiring your  petitioners  to  answer  the  said  bill  of  com- 
plaint, may  be  reversed,  set  aside,  and  for  nothing  liolden, 
and  that  your  j)etitioners  may  have  such  relief  in  the  pre- 
mises as  to  this  honorable  court  shall  seem  meet" 
The  common  answer  was  filed  by  the  respondents. 
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The  Chancellor  furnished  the  couil;  with  the  foUowini^ 
opinion,  as  containing  the  reasons  for  his  decree : 

Halsted,  C.  The  bill  shows  sufficiently  that  the  personal 
property  levied  on  is  claimed  by  othere,  under  transfers 
from  Asa  C.  Dunham,  and  that  the  lands  levied  on  are 
claimed  by  others,  under  a  deed  from  Asa  C.  Dunham; 
and  the  transfers  and  deed  are  sufficiently  charged  to  be 
fraudulent.  In  such  cases,  it  is  within  the  province  of 
this  court  to  remove  out  of  the  way  of  the  judgment  cre- 
ditor the  hinderance  or  impediment  so  interposed,  on  the 
ground,  that  by  a  sale  while  such  impediment  exists  tlie 
creditor  would  not  realize  the  value  of  the  property.  And 
the  judgment  creditor  is  not  obliged,  before  coming  into 
this  court,  to  go  to  a  trial  at  law  of  the  right  of  property 
in  the  personalty  levied  on,  with  the  view  of  having  the 
transfer  of  it  declared  void,  so  that  it  may  be  sold  before 
the  lands.  Such  transfer  is  good  against  the  debtor,  and 
the  creditor  may  let  it  stand  as  good,  if  he  pleases,  and 
attack  the  conveyance  of  the  land. 

If  any  of  the  personal  property  levied  on  under  the  se- 
cond^./a.  is  not  included  in  the  transfer,  such  part  should 
be  sold  first.  The  bill  is  not,  perhaps,  as  clear  as  to  this 
as  it  might  have  been.  An  answer  may  show  how  this  is. 
Demurrer  overruled. 

The  appeal  was  argued  by 

A.  Wuris^  for  appellant. 

Thomas  A.  HariweU,  for  respondent. 

The  opinion  of  the  Court  of  Appeals  was  delivered,  at 
November  term,  1855,  by 

Williamson,  C.  This  is  an  appeal  from  a  decree  ovcr- 
raling  a  demurrer  filed  to  the  bill.  The  question  is  whether, 
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admitting  all  the  facts  stated  by  the  bill  to  be  true,  the 
bill  can  be  sustained.  It  is  a  bill  filed  by  a  judgment  and 
execution  creditor,  for  the  purpose  of  setting  aside  certain 
conveyances  of  real  and  personal  property  made  by  the 
debtor,  as  is  alleged,  to  defeat  his  creditors. 

That  a  judgment  and  execution  creditor  may  maintain 
a  bill  in  a  court  of  equity  to  remove  out  of  the  way  firaud- 
ulent  encumbrances  placed  by  a  debtor  upon  his  property, 
in  order  that  the  property  may  be  appropriated  free  from 
such  fraudulent  encumbrances  to  the  satisfaction  of  the 
creditor's  judgment,  is  so  well  established,  that  it  is  need- 
less to  refer  to  any  of  the  numerous  authorities  to  sustain 
the  position.  As  tlicre  aj^pcars  some  doubt  as  to  the  «p- 
ieiii  to  which  such  creditor  must  proceed  at  law  before  he 
can  invoke  the  aid  of  a  court  of  equity,  it  may  be  well  for 
this  court  to  express  an  opinion  upon  this  point. 

When  a  creditor  has  by  a  judgment  established  his 
debt,  by  the  statute  he  acquires  a  lien  upon  all  the  real 
estate  of  his  debtor  to  satisfy  his  debt.  K  the  debtor  has 
fraudulently  conveyed  away  or  encumbered  his  real  es- 
tate, so  as  to  interpose  an  obstacle  which  embarrasses  the 
debtor  in  appropriating  it  by  legal  process  in  satisfaction 
of  his  debt,  then  the  creditor  may  file  his  bill  to  remove 
out  of  the  way  such  fraudulent  conveyance  or  encum- 
brance. It  is  not  necessary  for  him  to  take  out  execution 
upon  his  judgment.  The  judgment  constitutes  a  lien  upon 
the  land,  and  there  is  no  necessity  of  compelling  the  cre- 
ditor, as  a  mere  matter  of  form,  to  incur  the  ftirther  ex- 
pense at  law  of  issuing  an  execution.  It  is,  perhaps,  most 
advisable  for  him  to  do  so.  It  may  avoid  a  contest  with 
the  subsequent  execution  creditor;  for  although  the  judg- 
ment is  a  lien  upon  the  land,  an  execution  upon  a  subse- 
quent judgment  acquires,  upon  its  delivery  to  the  officer 
by  virtue  of  the  statute,  a  prior  lien  upon  the  property. 
As  between  the  debtor  and  creditor,  however,  the  issuing 
of  an  execution  is  not  necessary  in  order  that  the  creditor 
may  acquire  a  right  to  exhibit  his  bill  for  relief. 
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But  if  it  is  the  personal  property  of  the  debtor  which 
the  creditor  wishes  to  reach  and  appropriate  to  the  pay- 
ment of  his  judgment,  he  must  take  out  an  execution 
upon  his  judgment  before  he  can  exhibit  his  bill ;  for  it 
is  by  the  execution^  and  not  by  his  judgniciit,  that  he  ac- 
quires a  lien  upon  the  personal  property. 

In  the  case  before  us,  the  bill  complains  of  a  fraudulent 
transfer  by  the  debtor,  of  both  his  real  and  personal  es- 
tate. The  complainant  has  obtained  judgment,  and  issued 
execution. 

The  defect  of  the  bill  is,  that  it  does  not  show  that  the 
aid  of  a  court  of  equity  is  needed  to  remove  any  hinder- 
ance  or  impediment  interposed  by  the  debtor,  in  order 
that  the  judgment  and  execution  at  law  may  be  satisfied. 
It  is  not  enough  for  the  bill  to  show  that  the  debtor  has 
made  a  fraudulent  disposition  of  any  particular  portion  of 
his  property  to  entitle  the  creditor  to  the  aid  of  a  court 
of  equity.  He  must  show  that  such  disposition  embar- 
rasses him  in  obtaining  satisfaction  of  his  debt ;  for  if  the 
debtor  has  other  property  subject  to  the  judgment  and 
execution  sufficient  to  satisfy  the  debt,  there  is  no  neces- 
sity for  the  creditor  to  resort  to  equity.  If  his  debt  can 
be  satisfied  out  of  property  upon  which  his  judgment  is 
a  lien,  it  is  only  inviting  useless  litigation  for  him  to  ques- 
tion conveyances  made  by  the  debtor,  which,  however 
they  may  have  been  intended,  do  not  operate  as  a  fraud 
upon  him.  A  court  of  equity  interposes  because  its  aid  is 
necessary  to  assist  the  creditor  in  obtaining  his  legal  rights. 
If  there  is  property  which  the  law  places  within  his  reach 
free  from  embarrassment  to  satisfy  his  debt,  the  aid  of  a 
court  of  equity  is  not  required. 

Xo  particular  form  of  the  bill  or  formal  specific  allega- 
gations  are  necessary  to  constitute  the  bill  a  good  one. 
But  facts  must  be  stated  from  which,  at  least,  the  infer- 
ence may  be  drawn,  that  the  aid  of  a  court  of  equity  is 
required  to  give  the  judgment  its  legal  and  full  efl:ect. 
But  this  bill,  so  &r  from  stating  fistcts  to  justify  such  an 
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inference,  the  contrary  legitimately  flows  from  such  fiicts 
as  are  stated.  The  bill,  it  is  true,  alleges  that  the  defend- 
ant has  convoyed  away  certain  real  and  personal  property 
for  the  purjiose  of  defrauding  the  complainant.  It  does 
not  specify  the  personal  property  any  further  "  than  u 
sundry  goods  and  chattels."  It  describes  particularly  the 
real  e^state  so  alleged  to  have  been  disposed  of.  If  the  bill 
had  stopped  here,  even  without  alleging  that  the  defend- 
ants had  no  other  property  out  of  which  the  judgment 
might  be  satisfied,  the  complainant  might  be  entitled  to 
the  aid  of  the  court  from  the  allegation,  that  this  pro- 
perty had  been  disposed  of,  by  the  defendant  for  the  pur- 
pose of  defrauding  his  creditor. 

But  the  bill  further  shows  that,  by  an  execution  taken 
out  upon  the  judgment,  certain  other  personal  propertr, 
in  the  possession  of  the  defendant,  was  levied  upon  bj 
the  sheritf.  It  is  true  the  value  of  the  property  is  not 
given  ;  but  the  very  diameter  of  this  personal  estate  is 
such  as  shows  its  value  to  exceed  the  amount  due  upon 
the  judgment.  The  bill  does  not  pret<5nd  that  this  pro- 
perty was  ever  disposed  of  by  the  defendant,  or  that  any 
legal  hinderanee  or  impediment  has  been  placed  in  the 
way  of  the  sherift"s  appropriating  it  to  the  payment  of 
the  execution  in  his  hands. 

The  bill  does  not  stop  here.  It  shows  that  the  sheriff, 
by  his  execution,  levied  upon  nine  distinct  tracts  of  land 
as  the  property  of  the  defendant.  It  does  not  show  that 
there  is  any  encumbrance  upon  this  land,  nor  give  any 
reason  why  the  shcrilf  has  not  sold  it  to  satisfy  the  judg- 
ment and  execution. 

Suppose,  then,  the  allegations  of  the  bill  to  be  true 
with  regard  to  the  other  j)ersonal  and  real  estate  of  the 
ludOTient  debtor,  that  he  has  fraudulentlv  convevedit 
for  the  purpose  of  defeating  this  judgment^  if  he  is  still 
in  possession  and  is  the  owner  of  property  enough  to  sa- 
tisty  the  judgment,  and  which  has  been  levied  upon,  and 
is  at  tlie  legal  disposal  of  the  sheriff  for  the  purpose,  the 
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aBsistance  of  a  court  of  equity  is  not  necessary  to  aid  the 
complainant  in  his  legal  remedy  to  obtain  satisfaction  of 
his  judgment  This  is  the  only  ground  upon  which  the 
jnrifidiction  of  a  court  of  equity  can  be  invoked ;  and  as 
the  complainant  does  not  show  that  he  stands  upon  this 
ground,  he  cannot  maintain  his  bill.  The  bill  is  radically 
defective.  Admitting  all  its  facts  to  be  true,  it  cannot  be 
maintained.  The  demurrer  is  therefore  well  taken,  and  the 
decree  of  the  Chancellor  overruling  the  demurrer  must  be 
reversed  with  costs. 

Decision  reversed  by  the  following  vote : 
JFor  affirmance — ^None. 

For  reversal — Chief  Justice,  Judges  Abrowsmith,  Cor- 
HELisoN,  Haines,  Huyler,  Potts,  Eisley,  Valentine,  Vre- 

DKNBURGH,  WILLIAMSON,  WiLLS. 


Between  Abraham  Sheridan  et  al.,  appellants,  and  Jo- 
seph T.  Medara  et  al.,  respondents. 

A  participatioii  in  the  profits  of  business  constitutes  a  partnership  as  to  third 
persons:  so  where  the  evidence  in  the  cause  showed  to  a  reasonable  de- 
gree of  certainty  that  one  was  to  share  in  the  profits  of  a  business  carried  on 
in  the  name  of  another,  it  established  the  partnership. 

Althoagh  the  business  be  carried  on  in  the  name  of  one  alone,  and  neither 
•appose  that  they  are  partners,  although  they  did  not  intend  to  become 
partners,  and,  as  between  themselves,  were  not  partners,  yet  the  law  may 
hold  them  liable  as  partners  as  to  third  persons  npon  an  agreement  to  share 
in  the  profits. 

Where  money  was  loaned  at  six  per  cent.,  but  in  case  the  debtor's  business 
■occeeded,  he  was  to  pay  twenty-five  per  cent.,  such  contract,  though  usuri- 
ona  as  to  the  borrower,  as  to  third  persons  made  the  debtor  and  creditor 
pnitnen* 

This  olgection  to  a  witness  on  the  ground  of  incompetency  on  account  of  his 
being  a  partner,  not  made  antil  after  the  direct  examination,  is  not  well 
ttkm  in  point  of  time.   A  party  cannot  speculate  by  waiting  to  discover 
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whether  the  teBtimony  of  a  witneM  is  favorable  or  unfavorable,  and  then 
inter{)08e  his  objection  at  pleasure.   Willi amsoh,  C. 


This  cause  was  argued  in  the  Court  of  Chancery,  in  the 
term  of  February,  1855,  by  fiercer  Beasley,  solicitor  and 
of  counsel  with  complainants,  and  Isaac  W,  Lanrwigj  soli- 
citor and  of  counsel  with  defendants. 

The  bill  alleges,  that  one  John  P.  Combs,  of  the  city  of 
Trenton,  in  the  state  of  Xew  Jersey,  being  indebted  to 
complainants  in  the  sum  of  one  hundred  and  seventy-six 
dollars  and  thirty-three  cents,  for  certain  goods  and  mer- 
chandise sold  and  delivered  by  them  to  him,  they,  on  the 
twenty-fourth  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-three,  obtained  a 
judgment  against  the  said  John  P.  Combs  for  the  said 
amount,  together  with  the  sum  of  four  dollars,  costs  of 
suit,  in  an  action  of  debt  in  the  Mercer  County  Circuit 
Court,  and  thereupon,  on  the  same  day,  caused  an  execu- 
tion to  be  issued  to  the  sheriff  of  the  county  of  Mercer 
aforesaid,  commanding  him  to  levy  and  make  the  said 
debt  and  costs  out  of  the  goods  and  chattels  of  the  said 
John  P.  Combs  in  his  county,  and  also  to  do  certain  other 
things  in  the  said  writ  set  forth ;  that  on  the  twenty-fourth 
day  of  September  aforesaid,  and  for  a  considerable  period 
before,  the  said  John  P.  Combs  was  in  the  possession  of 
a  certain  stock  of  ready-made  clothing,  of  about  the  value 
of  twelve  hundred  dollars,  and  which  said  stock  was  de- 
posited in  a  store  in  Greene  street,  in  the  city  of  Trenton, 
in  which  the  said  Combs  had  been  carrying  on  business 
as  a  retailer  of  articles  of  ready-made  clothing ;  that  the 
sheriff  of  the  said  county  of  Mercer,  to  whom  complain- 
ants' execution  was  delivered  as  aforesaid,  levied  the  same 
on  the  said  stock  of  clothing,  on  or  about  the  date  of  the 
said  judgment,  and  made  an  inventory  of  the  said  stock, 
and  attached  it  to  the  said  execution,  as  will  more  fully 
appear  by  the  said  writ  of  execution  and  the  said  inven- 
tory, &c. ;  that  they  have  discovered  that  the  said  stock  of 
goods  was,  at  the  time  of  the  said  levy  being  made,  as 
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above  stated,  in  their  behalf  by  the  said  sheriff,  subject  to 
a  certain  execution  and  levy,  and  which  said  last  men- 
tioned execution  had  been  issued  out  of  the  Supreme  Court 
of  the  state  of  New  Jersey,  and  was  founded  on  a  judg- 
ment, entered  on  the  twenty-first  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
three,  in  fiivor  of  one  Abraham  Sheridan  against  the  said 
John  P.  Combs  for  the  sum  of  seventeen  hundred  and 
two  dollars  and  fift;y-four  cents  debt,  and  the  sum  of  four 
dollars  costs  of  suit,  the  said  judgment  being  entered  on 
a  certain  bond,  bearing  date  the  day  and  year  aforesaid, 
in  the  penalty  of  the  said  sum  of  debt  aforesaid,  and  con- 
ditioned for  the  payment,  on  demand,  of  the  sum  of  eight 
hundred  and  fifty-one  dollars  and  seventy-seven  cents, 
given  by  the  said  John  P.  Combs  to  the  said  Abraham 
Bheridan ;  that  the  same  goods  and  chattels  are  levied  on 
by  virtue  of  the  execution  last  aforesaid  as  are  levied  on 
by  virtue  of  the  execution  issued  on  the  judgment  of  your 
orators,  and  if  the  same  be  a  valid  lien,  it  is  in  all  respects 
prior  and  superior  to  that  of  your  orators ;  that  the  said 
sheriff,  by  force  of  and  in  obedience  to  the  command  of 
the  said  execution  issued  on  the  judgment  in  favor  of  the 
said  Abraham  Sheridan,  has  advertised  according  to  law 
the  said  stock  of  goods  for  sale  on  the  twenty-ninth  day 
of  September,  instant,  and  complainants  believe  it  is  his 
intention  to  sell  on  that  day ;  that  if  the  said  sale  takes 
place,  and  the  proceeds  thereof  shall  be  applied,  after  re- 
serving to  the  said  John  P.  Combs,  who  is  a  debtor  having 
a  femily  resident  in  this  state,  such  portion  of  the  said 
stock  as  the  laws  of  this  state  exempts  to  the  payment  of 
the  judgment  of  the  said  Sheridan,  there  will  be  left  little 
or  nothing  to  be  appropriated  to  the  satisfaction  of  the 
said  judgment  debt ;  that  the  said  John  P.  Combs  has  no 
other  property,  either  real  or  personal,  out  of  which  the 
said  sums  of  money  due  and  unpaid  on  the  judgment  of 
year  orators  can  be  levied  and  made,  either  in  whole  or 
in  part,  and  they  further  believe  that  the  said  John  P. 
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Coml)8  is  altogether  insolvent ;  that  from  the  informatiou 
acquired  by  them,  they  have  reason  to  believe,  and  do 
believe,  and  therefore  charge,  tliat  the  said  judgment  above 
referred  to,  entered  by  the  said  Abraham  Sheridan  in  the 
said  Supreme  Court,  is  altogether  fraudulent  and  void,  as 
against  them  and  the  other  creditors  of  the  said  John  P. 
Combs,  and  they  show,  to  justify  this  belief,  and  charge 

the  following  facts :  that  on  or  about  the of j 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty ,  the  said  Abraham  Sheridan  entered  into  an  ar- 
rangement with  the  said  John  P.  Combs  to  this  eflfect : 
that  they  should  enter  into  the  business  of  retailing  ready- 
made  clothing  in  the  city  of  Trenton,  and  that  he,  the 
said  Sheridan,  would  find  and  put  in  the  stock,  or  the 
greater  part  thereof,  but  should  give  no  personal  attention 
to  the  said  business,  neither  should  his  name  appear  as  a 
party  in  interest  therein  ;  and  in  lieu  of  said  advance  on 
the  part  of  the  said  Sheridan,  he,  the  said  John  P.  Combs, 
should  give  his  whole  time  and  personal  attendance  in 
selling  out  and  retailing  the  said  clothing,  the  profits  to 
be  divided  in  certain  proportions  (but  in  what  preciee 
ratio  they  have  not  been  able  to  discover)  between  the 
two ;  that  upon  this  agreement,  or  some  other  agreement 
substantially  similar,  the  said  Abraham  Sheridan  and  the 
said  John  l\  Combs  entered  on  the  said  business,  and  ca^ 
ried  the  same  on  in  conformity  to  said  agreement,  or  with 
slight  variations  therefrom,  until  the  entering  up  of  the 
said  judgment  in  favor  of  the  said  Sheridan  against  the  said 
Combs ;  that  from  the  time  of  entering  upon  the  said  busi- 
ness to  the  cessation  thereof,  as  above  stated,  the  said  Abra- 
ham Sheridan  received  his  share  of  the  profits  of  the  said 
joint  business,  in  accordance  with  his  stipulation  to  that  ef- 
fect ;  that  on  the  said  twenty-first  day  of  September,  instant, 
or  about  that  time,  the  said  Abraham  Sheridan,  under  the 
belief  that  his  connection  with  the  said  business  was  un- 
known, persuaded  and  procured  the  said  John  P,  Combs 
to  execute  to  him  the  said  bond,  in  the  penalty  of  seven- 
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teen  hundred  and  three  dollars  and  fifty-four  cents,  con- 
ditioned for  the  payment  of  the  sum  of  eight  hundred 
and  fifty-one  dollars  and  seventy-seven  cents  on  demand, 
together  with  a  warrant  of  attorney  to  enter  up  judgment 
thereon,  but  the  only  consideration  for  said  bond  was,  as 
complainants  have  been  informed  and  believe,  the  sum  of 
money  which  the  said  stock,  or  some  portion  of  it,  origi- 
nally cost,  and  which  was  purchased  as  aforesaid  by  the 
said  Sheridan,  as  his  venture  in  the  said  business,  and 
that  even  this  sum,  for  which  the  judgment  bond  was 
given,  was  more  than  the  said  Sheridan  had  put  into  said 
ooncem ;  that  besides  his  share  of  the  profits  of  the  said 
business,  the  said  Abraham  Sheridan  has  now  in  his  hands 
the  sum  of  three  hundred  and  thirty-five  dollars,  which 
is  part  of  the  earnings  of  the  said  partnership,  and  which 
the  said  Abraham  Sheridan  received  from  his  said  part- 
ner, John  P.  Combs,  for  the  purpose  of  paying  off"  some 
of  the  debts  due  from  the  said  partnership,  but  which  he 
now  refuses  to  appropriate  in  that  way,  but  holds  the  same 
as  his  own  money ;  that  the  said  Abraham  Sheridan,  with 
great  care  and  contrivance,  kept  secret  his  connection 
with  the  said  business,  holding  out  the  idea  that  the  said 
John  P.  Combs  was  solely  interested  and  engaged  therein, 
and  that  although  he  knew  the  said  Combs  was  altogether 
irresponsible  in  a  pecuniary  point  of  view,  he  always  held 
out  to  the  public,  and  particularly  to  the  merchants  in  Phi- 
ladelphia, that  he,  said  Combs,  had  property,  and  could 
be  safely  credited. 

The  bill  charges  that  the  said  judgment  entered  up  on 
the  said  bond  and  warrant  of  attorney  by  the  said  Abra- 
ham Sheridan  against  the  said  John  P.  Combs  is  void,  as 
against  the  judgment  lien  of  your  orators,  and  should  be 
set  aside,  or  at  all  events  postponed  to  said  lien. 

The  prayer  of  the  bill  is  as  follows :  and  that  the  said 
judgment  of  said  Sheridan  against  said  John  P.  Combs 
may  be  set  aside  or  postponed  to  that  of  your  orators,  or 
tiiftt  your  orators'  judgment  may  be  paid  out  of  the  said 

2e* 
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inouev  in  the  hands  of  the  said  Abraham  Sheridan,  and 
that  a  writ  of  injunction  may  be  issued  out  of  this  honor- 
able court  directed  to  said  sheriff  of  the  said  county  of 
Morcor,  the  said  William  Boswell,  enjoining  him  from 
paving  over  the  proceeds  of  the  sale  of  the  said  stock,  or 
any  part  thereof,  to  the  said  Abraham  Sheridao,  or  to  any 
one  in  his  behalf,  and  commanding  him  to  retain  the  same 
ill  his  hands  until  the  further  order  of  this  court  in  the 
premises,  and  that  the  moneys  due  on  the  said  judgment 
of  your  orators  may  be  ordered  to  be  first  paid  out  of  the 
said  moneys,  and  for  further  relief. 

At  the  term  of  May,  1855,  a  decree  was  made  in  favor 
of  the  complainant.  From  this  decree  an  appeal  was 
taken.  The  Chancellor  furnished  the  court  with  the  fol- 
lowing opinion,  as  containing  the  reasons  for  his  decree. 

Williamson,  C.  The  question  is,  whether  Sheridan 
wa^^  a  partner  of  John  P.  Combs?  If  he  was,  then  the 
judgment  confessed  by  Combs  to  Sheridan  was  fraudulent 
as  against  the  complainants,  who  are  subsequent  judg- 
UKMit  creditors.  It  makes  no  difference,  as  to  the  rights 
of  the  complainants  in  respect  to  the  judgment  of  Sheri- 
dan, that  the  complainants*  judgment  is  against  Combs 
ah»ne.  Thoy  are  not  concluded  by  this  fact  from  showing 
til  at  Sheridan  was  a  partner.  It  is  true  they  contracted 
their  debt  with  Combs,  and  obtained  judgment  against 
him  alone.  The  complainants  allege,  that  when  they  ob- 
tained their  judgment,  they  were  not  aware  of  the  fact  of 
Sheridan's  connection  in  business  with  Combs.  Sheridan 
now  denies  that  he  was  a  partner.  He  procured  Combs 
to  confess  a  judgment  to  him  for  advances  he  alleges  he 
had  advanced  in  the  business.  If  he  was  a  partner,  he 
has  no  right  to  appropriate  the  partnership  property  to 
satisfy  his  judgment  to  the  exclusion  of  other  creditors: 
it  is  a  fraud  upon  them  to  permit  him  to  do  so. 

The  partnership  is  proved  by  Combs  and  by  H.  B. 
Ilutchins.  If  they  are  competent  witnesses,  and  their 
testimony  entitled  to  credit,  then  Sheridan  was  a  partntti 
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and  Lis  judgment  must  be  postponed  to  that  of  the  com- 
plainants. 

Their  competency  is  objected  to,  I  think  they  are  both 
competent  witnesses.  The  objection  to  Combs  is  on  ac- 
count of  his  being  a  partner.  The  objection  was  not  well 
taken  in  point  of  time.  It  was  not  made  until  after  the 
direct  examination.  A  party  cannot  speculate  by  waiting 
to  discover  whether  the  testimony  of  a  witness  is  fevorable 
or  unfevorable,  and  then  interpose  his  objection  at  plea- 
sure. He  is  bound  to  make  his  objection  as  soon  as  he  is 
made  acquainted  with  the  position  of  the  witness.  In  this 
case  the  defendant  knew  the  position  of  the  witness,  as 
to  interest,  when  he  was  first  put  upon  the  stand.  The 
bill  was  filed  on  the  ground  that  Combs  and  Sheridan 
were  partners.  This  was  the  foundation  of  the  suit,  and 
yet  the  defendant  reserved  his  objection  until  the  com- 
plainants had  closed  with  the  witness.  It  was  then  too 
late  to  make  the  objection.  But  Combs  has  no  interest. 
Sheridan  has  a  judgment  against  Combs,  and  so  has  the 
complainants.  They  are  both  confessed  judgments.  Combs 
cannot  question  either  of  them.  Both  parties  are  his 
judgment  creditors,  and  the  only  question  involved  in  this 
controversy  is  as  to  the  prmity  of  the  judgments.  It  can 
make  no  difference  to  Combs,  whatever  may  be  the  result 
of  this  suit.  One  of  the  judgments  will  be  reduced  by  the 
application  of  his  property,  and  it  cannot  aftect  his  liability 
or  interest  in  any  way  as  to  which  of  the  two  judgments 
such  application  is  made.  Hutchins  testifies  that  he  was 
a  partner  also,  and  he  is  objected  to  on  that  account.  The 
objection  to  this  witness  was  also  made  too  late.  I  can- 
not, however,  see  how  he  is  interested  in  the  result  in  this 
case.  It  can  make  no  difference  to  him  which  judgment 
takes  the  property. 

Are  these  witnesses  credible  ?  Their  general  character 
is  not  impeached.  It  is  said  that  the  facts  they  state  are 
contradicted  by  other  credible  witnesses.  It  is  true  Combs 
is  contradicted  in  some  particulars.   It  is  proved  that  he 
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represented  himself  as  alone  interested  in  the  business, 
and  denied  that  Sheridan  was  a  partner ;  but  these  repre- 
sentations are  consistent  with  his  whole  story.  He  says 
that  it  was  the  agreement  that  Sheridan  was  not  to  be 
known  as  a  partner,  and  that  the  representations  made  by 
him  were  made  at  the  particular  request  of  Sheridan.  He 
is  corroborated  by  Hntchins  and  by  many  circumstances 
in  the  case.  I  do  not  feel  justified  in  throwing  out  the 
testimony  of  these  witnesses.  Hutchins  is  not  contra- 
dicted on  any  material  matter.  Both  witnesses  state  facts 
establishing  beyond  a  doubt  that  Sheridan  was  a  partner. 
From  the  very  character  of  the  dealings  of  the  parties, 
tbey  alone  were  cognizant  of  those  &cts.  It  is  not  one 
single  fact  to  which  they  testify,  but  to  particulars  of  ra- 
rious  kinds  going  to  establish  the  point  in  controversy. 
These  men  are  well  known  in  the  community ;  they  are 
men  of  business;  they  have  had  large  dealings  in  the 
community.  It  can  hardly  be  credited  that  they  could  manu- 
facture the  story  they  have  told,  unless  they  are  men  ut- 
terly destitute  of  moral  principle,  and  yet  their  general 
character  for  truth  and  veracity  has  not  been  impeached. 
I  have  no  right  to  discredit  them ;  and,  as  I  said  before, 
relying  upon  their  evidence,  the  complainants  have  proved 
their  case  beyond  a  doubt. 

I  am  of  opinion  that  the  complainants  have  established 
the  case  made  by  their  bill,  and  that  their  judgment  is 
entitled  to  priority,  the  complainants*  cost  of  this  suit  to 
be  first  paid  out  of  the  fund. 

The  appeal  was  argued  at  November  term,  1855,  by 

W.  Hoisted^  for  the  appellant. 
M.  Beasley,  for  respondents. 

The  opinion  of  the  court  was  delivered  at  the  same 
term,  by 
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Green,  C.  J.  The  only  point  relied  upon  by  the  appel- 
lant for  reversal  in  this  case  is,  that  the  partnership  al- 
leged in  the  bill  to  exist  between  Combs,  the  defendant 
in  execution,  and  Sheridan,  the  appellant,  is  not  suffi- 
ciently proved. 

The  rule,  that  a  participation  in  the  profits  of  business 
constitutes  a  partnership  as  to  third  persons,  is  not  ques- 
tioned. The  only  inquiry  is,  does  the  evidence  in  the 
cause  show  to  a  reasonable  degree  of  certainty  that  Sheri- 
dan was  to  share  in  the  profits  of  the  business  carried  on 
in  the  name  of  John  P.  Combs.  If  it  does,  the  partner- 
ship is  established.  The  fact  is  expressly  sworn  to  by  two 
witnesses,  called  on  the  part  of  the  defendant.  The 
competency  of  these  witnesses  is  not  denied.  It  is  insisted, 
however,  that  their  credibility  is  impeached  by  facts  stated 
by  themselves  and  proved  by  other  witnesses. 

The  f5w5t  mainly  relied  on  as  impeaching  the  credibility 
of  Combs  is,  that  he  repeatedly  stated  during  the  continu- 
ance of  the  business,  that  he  was  carrying  it  on  alone,  and 
that  Sheridan  was  not  a  partner.  But  that  fact  is  per- 
fectly consistent  with  the  integrity  and  veracity  of  the 
witness.  There  was  no  agreement  for  a  partnership  be- 
tween the  parties.  The  contract  in  form  was  a  loan  of 
money.  Combs  was  a  borrower.  Sheridan  was  a  lender. 
He  held  a  judgment  bond  for  every  dollar  advanced  by 
him.  The  business  was  candied  on  in  the  name  of  Combs. 
Probably  neither  Combs  nor  Sheridan  supposed  they 
were  partners.  They  did  not  intend  to  become  partners ; 
as  between  themselves,  they  were  not  partners.  The 
law,  indeed,  holds  them  liable  as  partners  to  third  per- 
sons, upon  an  agreement  to  share  in  the  profits.  But 
that  is  a  legal  consequence  of  the  contract,  of  which  both 
partners  may  well  have  been,  and  of  which  Combs  swears 
that  he  was  entirely  ignorant.  His  saying,  therefore,  that 
Sheridan  was  not  his  partner,  and  that  he  was  carrying  on 
basiness  on  his  own  account,  ought  not  to  be  regarded  as 
any  impeachment  of  his  character  for  veracity. 
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It  is  said  again,  that  his  evidence  was  prompted  1)y 
malevolence.  He  may,  and  probably  did  testify  under  the 
influence  of  strong  feeling.  The  same  feu^t  may  be  true 
of  Hutchins,  the  witness  by  whom  he  is  principally  co^ 
roborated.  This  fact  requires  that  their  evidence  should 
be  carefully  scrutinized,  but  will  not  warrant  its  rejection 
as  incredible.  Their  evidence,  moreover,  is  corroborated 
by  facts  and  circumstances  stated  by  others.  The  weight 
of  the  evidence  is  decidedly  in  support  of  the  case  made 
by  the  bill.  The  fact  that  Sheridan  was  to  participate  in 
the  profits  of  the  business,  and  consequently  his  liability 
as  a  partner  to  third  persons  is  sufficiently  established. 

But  if  the  evidence  on  the  part  of  the  complainant  be 
utterly  incredible,  the  case  proved  by  one  of  the  witnesses 
on  the  part  of  the  appellant  himself  establishes  his  liability 
as  a  partner,  and  the  right  of  the  complainant  to  a  decree 
against  him.  The  case,  as  proved  by  the  appellant,  is  that 
he  loaned  the  money  to  Combs,  for  which  he  was  to  re- 
ceive twenty-five  per  cent,  in  case  Combs  succeeded  in 
business ;  in  other  words,  he  was  to  receive  nineteen  per 
cent,  per  annum  out  of  the  profits  of  the  business  over 
and  above  the  legal  rate  of  interest.  The  better  opinion 
is,  that  such  contract,  though  usurious  as  to  the  other 
party,  as  to  third  persons  made  Sheridan  a  partner  with 
the  borrower,  and  liable,  as  such,  for  the  debts  of  the 
firm.  2  W.  Blac.  999,  Bloxom  v.  Peel;  1  Parsons  wi  Con. 
134. 

A  court  of  equity  would  surely  never  permit  Sheridan, 
himself  holding  a  judgment  for  his  loan,  the  validity  of 
which  is  uuimpeached,  to  set  up  his  own  usury  in  avoid- 
ance of  his  liability  as  a  partner  to  the  bona  fdt  creditors 
of  the  concern. 

There  is  no  such  material  or  essential  difference  be- 
tween the  allegations  and  proofs  as  to  prejudice  the  com- 
plainants' right  of  recovery.  The  material  averment  in 
the  bill  is,  that  the  appellant  is  liable  as  a  partner  of 
Combs,  by  reason  of  his  participation  in  the  profits  of  the 
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business.    The  precise  share  of  profits  received  by  Sheri- 
dan, or  the  time  of  receiving  of  it,  is  not  material. 

The  decree  of  the  Chancellor  should  be  affirmed  with 
costs. 

The  decision  was  affirmed  by  the  following  vote : 
For  affirmance — Chief  Justice,  Judges  Arrowsmith, 

HUTLER,    KiSLEY,     VrEDENBURGH,     CoRNELISON,     HaINES, 

Potts,  Valentine,  Wills. 
For  reversal — ^None. 
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MARCH  TERM,  1856. 


Between  John  Yard,  jun.,  appellant,  and  The  Pacific 
Mutual  Insurance  Company  and  Joseph  C.  Potts,  pre- 
sident, &c.,  respondents. 

Admitting  it  to  be  tnie  that  the  capital  ttock  of  an  inrarance  company  WM 
not  bona  Jide  paid  in»  and  that  the  company  commenced  the  baaineM  of  in* 
•arance  in  violation  of  the  express  provision  of  the  charter,  yet  this  oooit 
oaght  not  to  interfere  with  suits  brought  upon  bonds  in  a  court  of  law  for 
the  purpose  of  aiding  the  complainants  to  avoid  their  payment,  where  it 
appears  that  the  bonds  were  given  in  payment  for  the  stock  of  the  company, 
that  the  complainant  received  bis  certificate  of  stock,  and  that  upon  theie 
bonds,  as  a  portion  of  the  capital,  the  company  embarked  in  business. 

The  question  is  a  legal  one,  and  the  complainant  may  avail  himself  of  it,  as  ftt 
as  it  is  a  defence  in  the  suit  at  law. 

Upon  the  ground,  that  it  is  against  public  policy  to  permit  the  company  to  en- 
force a  bond  given  in  violation  of  law,  the  complainant  may  have  the  right 
to  defend  himself  at  law  and  in  equity,  and  yet  not  be  entitled,  as  a  cod* 
plainant  in  this  court,  to  be  relieved  against  their  payment. 

A  complainant  who  invokes  the  equitable  powers  of  this  court  will  be  cobh 
pelled  to  do  equity  before  he  obtains  its  aid. 

The  charter  declared  that  the  capital  stock  should  be  actually  paid  in  brture  it 
shall  be  lawful  for  the  said  company  to  commence  the  business  of  insumiKO. 
and  the  company  is  authorized  to  invest  its  capital  in  public  slttck:*.  ImiikI** 
and  mortgages,  and  such  other  securities  as  the  directors  may  appnive.  U 
appeared  that  the  whole  capital  was  securely  invested ;  that  the  subfcrip' 
tion  to  the  stock  was  made  in  good  faith ;  that  the  company  went  on  awl 
insured  upon  the  faith  of  this  capital.  It  was  held  that  individuals  who  srave 
their  obligations  to  constitute  this  capital  could  not  I'cpudiate  them  un  the 
ground  that  the  stock  had  not  been  sub^crilied  and  paid  in.  The  securitiei 
are  not  void  becauRe,  instead  of  going  through  the  formality  of  receiving  the 
money,  and  then  paying  it  back  and  taking  securities,  the  directors  took  the 
securities  without  this  ceremony. 

One  stockholder  in  u  company,  because  he  has  an  unsettled  account  with  thfffl, 
or  any  other  matter  of  dispute,  has  no  right  to  bring  a  company  iuiu  Vf* 
court  to  settle  all  their  accounts  as  a  company. 
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When  the  complainant  doea  eqaity,  and  payv  np  the  instalmenta  already  as- 
aeaaed  and  the  ooats  of  the  suit  at  law,  the  ooort  will  protect  him  against  any 
meiroient  not  levied  upon  other  atockholden. 


The  case  sufficiently  appears  in  the  Chancellor's  opin- 
ion. 

The  cause  was  argued  in  the  Court  of  Chanceiy,  in  the 
term  of  October,  1854,  by  William  Halsied  and  Mercer 
Beasleifj  counsel  for  the  complainants,  and  WilUam  L. 
DayUnij  of  counsel  for  the  defendant,  upon  the  pleadings 
filed. 

On  the  eighteenth  day  of  October,  1854,  a  final  decree 
was  made  ordering  that  the  complainant's  bill  be  dis- 
missed, and  the  iig  unction  dissolved.  From  this  decree 
an  appeal  was  taken. 

The  Chancellor  furnished  the  court  with  the  following 
opinion,  as  containing  the  reasons  for  his  decree. 

WiLLUMSON,  C.  The  Pacific  Mutual  Insurance  Com- 
pany hold  two  bonds  of  the  complainant,  one  conditioned 
for  the  payment  of  four  thousand  dollars,  and  the  other 
conditioned  for  the  payment  of  two  thousand  dollars : 
ihey  are  both  secured  by  mortgage.  After  the  day  men- 
tioned for  payment,  the  company  commenced  an  action 
at  law  upon  the  bonds  in  the  Circuit  Court  of  the  county 
of  Mercer.  [Jpon  filing  the  bill  of  complaint,  one  of  the 
injunction  masters,  upon  application  to  him,  allowed  an 
injunction  to  issue  restraining  the  further  prosecution  of 
that  suit.  The  defendants  have  answered  the  bill,  and 
now  move  to  dissolve  the  ii^unction. 

The  first  allegation  in  the  bill,  and  one  which  is  made 
a  distinct  ground  upon  which  the  complainant  claims  the 
protection  of  the  court,  is  the  following :  By  the  second 
section  of  the  act  incorporating  this  company,  it  is  en- 
acted, ''  that  the  capital  stock  of  said  company  shall  be 
two  hundred  and  fifty  thousand  dollars,  divided  into 
ahmres  of  fifty  dollars  each,  and  that  the  whole  of  said 

Vol.  n.  2  s 
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capital  stock  shall  be  actually  paid  in  before  it  shall  be 
lawful  for  said  company  to  commence  the  business  of  in- 
surance.*'   It  is  further  enacted,  by  the  tenth  section  of 
the  act,  that  the  company  may  invest  their  capital  and  ac- 
cumulating premiums,  from  time  to  time,  in  public  stocks, 
bonds,  and  mortgages,  and  such  other  securities  as  the  di- 
rectors may  approve.   By  another  section  of  the  act,  four 
individuals  are  named  as  commissioners  to  open  books 
for  the  subscription  of  the  capital  stock,  and  are  author- 
ized, as  soon  as  two  thousand  shares  are  subscribed,  to 
appoint  an  hour  and  place  for  holding  the  first  election 
for  directors.   After  setting  out  the  scportions  of  the  act, 
the  bill  states  that  the  capital  stock  was  never  actually 
paid  in,  and  that  therefore  the  company  had  no  right  to 
commence  the  business  of  insurance ;  that  in  lieu  of  the 
cash  which  the  said  charter  required  to  be  paid  for  sub- 
scriptions to  the  capital  stock  of  the  said  company,  the 
directors  of  the  said  company,  in  direct  violation  of  the 
provisions  of  the  second  section  of  the  said  act,  and  in 
fraud  of  the  said  act,  for  the  purpose  of  evading  and 
avoiding  the  provisions  of  the  said  act,  took  in  payment 
of  subscriptions  for  stock  in  said  company  the  bonds  and 
mortgages  of  individuals,  and  in  gross  violation  of  their 
duty  as  directors,  agreed  to  receive  the  bonds  and  mort- 
gages of  individuals  instead  of  cash,  in  payment  of  such 
subscriptions  for  stock,  and  to  consider  the  same  as  part 
of  their  cjipital  stock;  that  the  complainant,  relying  upon 
the  representations  of  Joseph  C.  Potts,  president  of  the 
company,  that  he,  the  complainant,  could  lawfully  and 
rightfully  pay  for  any  amount  of  stock  which  he  miglit 
subscribe  for  without  paying  any  money,  but  simply  by 
giving  his  bond  and  mortgage  for  the  amount,  and  upon 
the  further  representation  that  he,  the  complainant,  wonld 
not  be  called  on  to  pay  any  money,  and  that  the  dividemlj* 
on  the  stock  would  more  than  pay  the  interest  on  bij« 
bonds  and  mortgage,  and  that  the  business  of  the  com- 
pany would  be  very  profitable,  was  induced  to  give  bi"* 
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said  two  bonds  and  the  mortgage  to  the  company.  The 
bill  further  alleges,  on  this  part  of  the  ease,  that  it  was 
agreed,  between  the  complainant  and  Joseph  C.  Potts, 
president,  that  the  bonds  were  not  to  be  paid  until  the 
same  were  required  for  the  purpose  of  paying  the  losses 
which  might  occur  by  fire  to  houses,  buildings,  and  pro- 
perty lawfully  insured.  It  is  then  alleged  that  the  capital 
stock  of  ?250,000  never  having  been  actually  paid  in,  the 
company  was  never  authorized  to  commence  the  business 
of  insuring,  and  that  all  the  policies  and  contracts  of  in- 
surance made  by  the  company  are  illegal,  and  that  there- 
fore the  company  has  no  right  to  the  bonds  of  the  com- 
plainant for  the  puq)Ose  of  paying  any  losses  on  such 
policies  or  contracts.  The  bill  then  alleges  that  the  bonds 
were  given  for  no  other  consideration  than  in  payment  of 
the  amount  of  stock  which  the  complainant  had  agreed 
to  subscribe,  and  for  which  stock  he  received  a  certificate 
of  the  president,  and  countersigned  by  the  treasurer.  The 
bill  alleges,  that  the  complainant  never  subscribed  for 
any  stock  on  the  books  of  the  company  at  the  time  the 
books  were  opened  for  the  purpose  by  the  commissioners, 
and  insists  that  the  president  and  treasurer  had  no  right 
to  issue  any  certificate  of  stock,  except  for  such  as  was 
regularly  subscribed  for  before  the  commissioner.  The 
bill  concludes  this  part  of  the  case  by  alleging  that  the 
complainant  has  been  informed,  and  believes,  that  no 
books  of  subscription  were  ever  opened  by  the  commis- 
sioners named  in  the  act,  and  that  the  whole  of  the  pre- 
tended subscription  was  a  fraud  upon  the  law,  and  that 
Joseph  C.  Potts,  president,  had  no  authority  to  accept  a 
bond  and  mortgage  for  the  stock  of  the  company,  and 
that  therefore  the  bonds  and  mortgage  are  void. 

These  statements  of  the  bill  present  to  us  one  feature  of 
the  complainjint*8  case,  and  may  be  disposed  of  as  a  dis- 
tinct ground  upon  which  the  complainant  relies  for  equit- 
able relie£ 

Admit  it  to  be  true  that  the  capital  stock  of  (250,000 
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was  not  bomi  fide  paid  in,  and  that  the  company  did  com- 
mence the  business  of  insurance  in  violation  of  the  ex- 
press provision  of  the  charter,  ought  this  court  to  inte^ 
fere  with  the  suits  brought  upon  these  bonds  in  a  court 
of  law  for  the  purpose  of  aiding  the  complainants  to 
avoid  their  payment  ? 

In  the  first  place,  the  question  is  a  legal  one,  and  the 
complainant  may  avail  himself  of  it,  as  £Eir  as  it  is  a  de- 
fence in  the  suit  at  law.   But,  in  the  second  place,  if  it  is 
a  legal  defence,  it  is  not  one  which  a  court  of  equity  will 
aid  a  party  in  making.  The  bonds  were  given  in  the  year 
1851,  in  payment  for  the  stock  of  the  company,  and  the 
complainant  received  his  certificate  of  stock.  Upon  these 
bonds,  as  a  portion  of  their  capital,  the  company  em- 
barked in  business.    The  complainant  stood  ready  to  re- 
ceive the  gains  of  the  speculation.    He  has  been  disap- 
pointed ;  and  now,  when  called  upon  to  pay  his  bonds  in 
order  to  enable  the  company  to  meet  their  losses,  he  sets 
up  that  the  company  insured  upon  the  faith  of  his  bonds 
when  they  should  have  compelled  him  to  pay  the  money, 
instead  of  receiving  his  obligations.    Now,  if  it  is  true 
that  he  is  not  legally  liable  upon  these  bonds,  upon  the 
ground  that  it  is  against  public  policy  to  permit  the  com- 
pany to  enforce  a  bond  given  in  violation  of  law,  the 
complainant  may  have  the  right,  which  this  court  can- 
not deny  him,  to  defend  himself  at  law  and  in    equity 
upon  this  ground,  and  yet  not  be  entitled,  as  a  complain- 
ant in  this  court,  to  be  relieved  against  their  payment  A 
defendant  may  have  a  good  defence,  of  which,  as  a  de- 
fendant, he  may  have  the  benefit,  but  of  which,  as  a  com- 
plainant, he  could  not  avail  himself,  except  upon  such 
equitable  terms  as  the  court  might  impose.    A  complain- 
ant who  invokes  the  equitable  powers  of  this  court  will 
be  compelled  to  do  equity  before  he  obtains  its  aid.   In 
tlie  case  of  Green  v.  Seymour  (8  Sand.  Ch.  i?.  285),  a  case 
relied  upon  with  much  confidence  by  the  complunantV 
counsel,  the   court   decided  that  a  corporation  cannot 
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enforce  a  mortgage  which  it  has  obtained  by  a  transfer 
taken  contrary  to  the  express  provision  of  its  charter,  and 
that  the  mortgagor  may  avail  himself  of  such  illegality, 
and  thereby  show  that  the  corporation  has  no  valid  title 
to  the  mortgage.  In  that  case  the  defendant,  being  brought 
into  court,  had  a  right  to  make  the  defence,  which  the 
court  could  not  refuse  him.  Had  he  been  the  complain- 
ant, seeking  the  equitable  powers  of  the  court  to  relieve 
him,  the  court  might  have  controlled  his  case  without  re- 
gard to  strict  law.  Tlie  principle  is  a  familiar  one.  Usury 
is  a  good  defence  against  the  foreclosure  of  a  mortgage ; 
but  if  the  mortgagee  commenced  suit  upon  the  bond  and 
mortgage  in  a  court  of  law,  a  court  of  equity  will  not  re- 
move the  case  from  another  jurisdiction  to  aid  a  party  in 
8uch  a  defence.  It  would  not  relieve  a  complainant  in 
such  a  case  from  the  usury,  without  compelling  him  to 
do  equity  by  paying  the  amount  actually  due,  discount- 
ing the  sum  usuriously  taken.  It  appears  to  me  that, 
under  the  circumstances  of  this  case,  the  court  ought  not 
to  interfere  with  the  proceedings  at  law  to  aid  the  com- 
plainant in  the  legal  defence  (if  it  be  one)  which  he  seeks 
to  set  up  against  the  payment  of  his  bonds ;  or,  in  other 
words,  the  court  ought  not,  upon  such  an  equity,  to  change 
the  forum  of  litigation  which  the  adversary  has  selected. 
But  is  the  defence  a  good  one,  either  at  law  or  in  equity  ? 
The  charter  declares  that  the  capital  stock  shall  be  ac- 
tually paid  in  before  it  shall  be  lawful  for  the  said  com- 
pany to  commence  the  business  of  insurance,  and  the 
company  is  authorized  to  invest  its  capital  in  public 
stocks,  bonds,  and  mortgages,  and  such  other  securities 
as  the  directors  may  approve.  The  object  the  legislature 
had  in  view  was  to  have  a  bo7ia  fide  capital  of  $250,000 
provided  and  safely  secured  for  the  benefit  of  persons 
who  should  become  insured.  K  the  company  had  had  the 
9250,000  paid  in,  in  specie,  and  had  turned  around  im- 
mediately and  invested  it,  it  is  admitted  that  the  transac- 
tion would  have  been  in  compliance  with  the  charter,  and 

2  s* 
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that  the  company  might  have  proceeded  at  once  to  the 
business  of  insurance.  I^  then,  the  capital  stock  of  9250,- 
000  was  subscribed,  and  the  directors,  instead  of  going 
through  the  formality  of  receiving  the  money,  and  thea 
paying  it  back  and  taking  securities,  took  the  securities 
without  this  ceremony,  were  the  provisions  of  the  charter 
violated,  and  are  all  these  securities  so  taken  void  ?  It 
appears  that  the  whole  $250,000  capital  was  securely  in- 
vested ;  that  the  subscription  to  the  stock  was  made  in 
good  faith ;  that  the  company  went  on  and  extensively 
insured  upon  the  &ith  of  this  capital.  Should  the  indivi- 
duals who  gave  their  obligations  to  constitute  this  capital 
be  permitted  to  repudiate  them?  In  my  judgment  the 
complainant  cannot  be  relieved  from  the  payment  of  his 
bonds  on  this  ground  in  a  court  of  equity. 

But  the  complainant  alleges  actual  fraud  in  the  procur- 
ing of  his  bonds  and  mortgage. 

First.  That  Joseph  C.  Potts,  the  president  of  the  com- 
pany, represented  to  him  that  he  might  lawfully  subscribe 
for  the  stock,  and  pay  for  it  in  his  bonds.  This  was  a 
mere  matter  of  opinion;  it  was  the  judgment  of  Mr. 
Potts  upon  the  law.  The  complainant  had  the  charter 
before  him.  There  was  no  misrepresentation  of  &ct8 
made  to  the  complainant. 

Second,  That  Mr.  Potts  represented  that  the  complain- 
ant would  not  be  called  upon  to  pay  any  money,  and  that 
the  dividends  on  the  stock  would  more  than  pay  the  in- 
terest on  the  bonds,  and  that  the  business  of  the  company 
would  be  very  profitable.  The  answer  admits,  in  sub- 
stance, that  these  representations  were  made  to  the  com- 
plainant, but  denies  that  they  were  made  fraudulently. 
Mr.  Potts  himself  evinced  his  confidence  in  his  assertions 
by  taking  upwards  of  $15,000  of  the  stock  of  the  com- 
pany. This  is  not  such  a  misrepresentation  as  will  justify 
the  interposition  of  a  court  of  equity.  Story's  Eq.  §  191. 
If  the  company,  or  Mr.  Potts,  as  their  lawful  agent,  had 
entered  into  a  parol  agreement  with  the  complainant  that 
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the  dividends  of  the  stock  should  meet  the  interest  on 
the  bonds,  and  that  his  bonds  should  be  paid  out  of  the 
profits  of  the  business,  the  obligor  could  not  avail  himself 
of  such  a  contract,  either  in  this  court  or  a  court  of  law. 
A  Y^jfd  instrument  cannot  thus  be  destroyed  by  parol 
evidence ;  parol  evidence  for  such  a  purpose  would  have 
been  inadmissible. 

Every  allegation  of  actual  fi^ud  charged  in  the  bill  is 
negatived  by  the  answer. 

There  is  one  other  ground  upon  which  the  complainant 
asks  the  interference  and  protection  of  the  court  The 
whole  capital  stock  of  $250,000  is  secured  by  the  bonds 
and  mortgages  of  different  individuals.  The  company  hav- 
ing met  with  heavy  losses,  it  became  necessaiy  to  make 
an  equitable  assessment  upon  the  respective  amounts  due 
from  these  debtors,  in  order  to  enable  the  company  to 
meet  its  liabilities.  Four  assessments,  of  ten  per  cent. 
each,  have  been  made,  and  out  of  sixty  subscribing  stock- 
holders only  six,  including  in  this  number  the  complain- 
ant, have  refused  to  make  payment.  The  company,  on 
account  of  the  disasters  they  have  met  with,  have  ceased 
doing  business.  They  are  unable  to  tell  what  amount  will 
be  required  upon  the  bonds  and  mortgages  they  hold  to 
meet  their  liabilities.  The  complainant  asks,  first,  that 
an  account  may  be  taken  in  this  court  of  all  the  concerns 
of  the  company,  and,  as  he  is  liable  only  to  pay  his  pro- 
portion of  any  losses,  that  the  suit  at  law  may  be  re- 
strained until  such  accounts  are  taken  and  such  propor- 
tion ascertained.  But  why  should  the  defendants  be 
compelled  to  settie  their  accounts  in  this  court  ?  It  would 
only  embarrass  the  company,  and  be  a  useless  expense. 
One  stockholder  in  a  company,  because  he  has  an  unset- 
tied  account  with  them,  or  any  other  matter  of  dispute, 
has  no  right  to  bring  a  company  into  this  court  to  settle 
all  their  accounts  as  a  company. 

But,  second,  the  complainant  insists  that  all  the  com- 
pany are  entitied  to  receive  of  him  is  the  amount  of  four 
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instalments  of  ten  per  cent,  being  the  same  amount  re- 
quired of  the  other  bondholders.  At  law,  the  company 
may  enforce  the  payment  of  the  whole  amount  due  upon 
the  bonds,  while,  it  is  true,  in  equity  they  are  entitled  to 
call  for  no  more  than  the  like  assessment  they  havo^ude 
upon  the  other  stockholders.  When  the  complainant  docs 
equity  the  court  will  protect  him.  Let  him  pay  up  the  in- 
stalments already  assessed  and  the  costs  of  the  suit  at  law, 
and  this  court  will  protect  him  against  any  assessment 
not  levied  upon  other  stockholders. 

The  company  demand  of  him  nothing  more  than  his 
equal  assessment.  They  offered,  and  are  still  willing  to 
take  from  him  his  fair  proportion.  They  ask  nothing 
more.  He  compelled  them  to  sue  on  the  bonds.  He  most 
place  himself  right  in  court  before  it  will  interfere  on  his 
behalf 

The  injunction  must  be  dismissed  with  costs. 

The  appeal  was  argued  by 
Halsted  and  Beasley^  for  appellant. 
Dayton^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Elmer,  J.  AVTiatever  might  be  the  result  if  the  question 
was  directly  before  the  court  whether  the  company  wa3 
ever  legally  organized,  it  is  clear  that  the  appellant  can- 
not now  dispute  that  fact.  He  gave  to  them  his  bonds 
and  mortgages,  thus  acknowledging  them  to  be  a  corpo- 
rate bodv,  and  calls  them  before  the  court  as  such.  If  the 
proceeding  was  illegal,  he  was  a  party  to  that  illegality, 
and  cannot  invoke  the  powers  of  a  court  of  equity  to 
aid  him  in  defending  himself  from  the  consequences  of 
his  own  voluntary  acts. 

So  far  from  being  against  public  policy  to  enforce  the 
payment  of  the  appellant's  bonds,  public  policy  requirai 
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4lat  it  be  done,  otherwise  entirely  innocent  parties  would 
Buffer.  The  allegations  of  fraud  contained  in  the  bill  are 
distinctly  and  fully  denied  in  the  answer.  The  money 
Bought  to  be  recovered  is  required  to  pay  losses  incurred 
in  the  regular  business  of  the  company,  and  the  appellant 
IB  required  to  pay  no  more  of  them  tiian  his  proper  pro- 
portion. Before  he  can  ask  relief,  he  must  offer  to  do 
what  is  equitable  and  just  on  his  part,  that  is  pay  the  in- 
stalments assessed  on  him  and  the  costs  of  the  suit  at 
law.  The  decree  of  the  Chancellor  must  be  affirmed  with 
costs. 

Decision  affirmed  by  the  following  vote : 

Ibr  affirmance — Chief  Justice,  Judges  Arrowsmith, 

BiSLET,    COENELISON,    HaINES,    ByERSON,   ElMER,    OgDEN, 

Valentine,  Wills. 
For  reversal — ^None. 


Between  Patrick  H.  Woodruff  and  Dickinson  Wood- 
ruff, appellants,  and  The  Trenton  Water  Power  Com- 
pany, respondents. 

The  owner  of  a  valaable  &rm,  situated  on  the  river  Delaware,  conveyed  to 
the  Trenton  Delaware  FalU  Company,  their  saccessors  and  aasigns,  a  portion 
of  his  hrm  adjoining  the  river,  and  across  which  they  had  located  their 
main  raceway,  "  subject  nevertheless  to  the  following  proviso :  that  if  the 
•aid  main  raceway  shall  not  be  made  on  said  premises  in  conformity  to  the 
•ct  iocxNrporating  said  company,  the  said  lands  and  premises  shall  revert  to 
the  said  (3eorge  Woodruff,  his  heirs  and  assigns.  And  also,  that  the  said  party 
<if  the  seoond  part  shall  erect,  maintain,  and  keep  in  good  repair,  a  safe,  con- 
venient, and  substantial  bridge  across  said  main  raceway,  at  a  place  to  be 
designated  by  the  said  grantor ;  and  also  cause  to  be  made  and  kept  in  order 
•  (»Dvenient  landing  place  on  the  side  next  the  river  Delaware,  so  that 
wagons  may  at  all  times  safely  pass  over  the  same ;  and  shall  also  erect  and 
^f**"****  all  necessary  fences  across  the  said  main  raceway,  together  with 
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fiMices  ncross  tlie  paid  preuiiites,  mid  Bhall  hI^o  permit  the  said  party  of  ft 
firKt  part  to  uho  the  miid  raceway  to  give  drink  to  his  cattle,  and  also  to  tike 
ice  then*rrom  to  fill  his  ice-house."  The  grantees  cut  the  main  i«oewiy,idi 
it  came  into  the  possession  of  the  defendants,  as  assignees  of  the  gmlbBm, 
by  virtue  of  several  nets  of  the  legislature.  The  bill  alleges  that  the  graoteei 
and  the  defendants  have  always  refused  to  perform  their  said  covenants  idi 
agreements,  and  prays  a  siiecific  performance  and  compeusation  for  thei» 
jun>'  sustained. 

Hild,  1st.  that  if  the  matters  mentioned  in  the  proviso  of  the  deed  could  be 
legally  regarded  as  covenants,  and  as  such  he  enforced  at  law,  the  court 
would  have  no  diiliculty  in  declaring  them  to  bo  covenants  relating  to  tbd 
realty  and  running  with  the  laud,  and  that  both  the  liability  to  perform  tbea. 
and  the  ripht  to  take  advantage  of  them,  passed  to  the  anignce  of  the  lind 
and  of  the  reversion.  Such  a  construction  would  not  conflict  with  theprino- 
pies  established  in  Spevcrr^f  case,  .j  Coke  Ifi. 

Sd.  That  there  are  no  covenants  contained  in  the  deed  on  the  part  of  the  gno- 
tees.  A  condition  is  quite  distinct  from  a  covenant*  The  lungaage  isaf^NO* 
priate  to  create  a  condition,  and  as  if  to  avoid  any  doubt,  the  legal  conifr 
queuces  of  a  breach  or  violation  of  the  condition  is  inserted. 

U[K)n  covenants,  the  legfd  responsibility  of  their  nonfulBlmeut  is,  that  the  pvtf 
violating  them  must  resixuid  in  damages;  the  consequence  of  the  nonfiilfil- 
ment  of  a  condition  is  a  forfeiture  of  the  estate. 

This  court  cannot  enforce  the  specific  performance  in  a  deed,  the  noiiperfonn- 
nncc  of  which  works  a  forfeiture  of  the  estate.  The  grantor  has  fixed  his 
own  remedy,  and  can  forfeit  the  estate  at  his  pleasure. 

The  l»ill  alleges,  that  George  'WooclnifF  was  iu  bis  life- 
thiie  seized  and  possessed  in  fee  simple  of  a  certain  farm, 
sitnate  in  the  township  of  Ewing,  in  said  county,  called 
Oaklands,  containing  about  one  hundred  and  eighty  acres, 
upon  which  was  situate  a  valuable  mansion  house  and 
outbuildings,  and  upon  which  he  i-esided  with  his  family 
for  many  years  next  preceding  his  decease ;  that  the  said 
fann  was  situate  upon  the  river  Delaware,  and  had  an  ex- 
tended front  upon  and  along  the  same,  running  down  to 
low  water  mark,  which  aftbrded  at  all  points  an  easy  and 
convenient  access  to  said  river,  so  that  it  could  be  and 
was  much  resorted  to  and  used  by  said  George  Woodruff 
and  his  famih',  and  persons  occupying  and  using  said  fann 
under  him,  for  the  purposes  of  bathing,  boating,  fishing, 
watering  cattle,  and  procuring  ice  in  winter,  and  for  other 
purposes  of  business  and  pleasure.  And  the  value  of  said 
farm,  both  as  a  desirable  residence  and  for  the  puijKMes 
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of  caltivationy  was  much  increased  by  its  situation  upon 
nid  river,  and  the  ease  and  convenience  with  which  the 
advantages  thereof  could  be  used  and  et^joyed ;  that  by 
an  act  of  the  legislature  of  this  state,  passed  on  the  six- 
teenth day  of  February,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  thirty-one,  entitled,  "  An  act  to 
incorporate  a  company  to  create  a  water  power  at  the  city 
of  Trenton  and  its  vicinity,  and  for  other  purposes,"  a 
company  w^as  incorporated,  by  the  name  of  "  the  Trenton 
Delaware  Falls  Company,"  for  the  purposes  and  with  the 
powers  and  privileges  therein  described,  and  by  that  name 
were  by  said  act  declared  to  be  a  body  politic  and  corpo- 
rate in  fact  and  in  law,  and  among  other  things  in  and  by 
said  act  mentioned,  the  said  company  were  thereby  em- 
powered, in  order  to  create  a  water  power,  to  erect  a  wing- 
dam  in  the  Delaware  river,  between  the  mouth  of  the  As- 
sanpink  creek  and  the  head  of  Wells'  falls,  and  also  to 
cut  a  main  raceway  trom  said  wingdam,  in  and  along  and 
near  the  bank  of  said  river,  to  a  point  below  the  city  of 
Trenton,  and  also  lateral  raceways  from  said  main  race- 
way to  the  river  Delaware ;  that  the  said  company  was 
duly  organized  under  the  said  act,  and  went  into  operation 
under  the  same,  and  proceeded  to  erect  and  make,  and 
did  erect  and  make  said  wingdam  and  said  main  raceway 
and  other  works,  in  pursuance  of  the  authority  given  them 
ig  and  by  said  act ;  that  the  route  of  said  main  raceway, 
as  laid  by  the  said  company,  was  across  that  part  of  said 
&rm  of  the  said  George  Woodruft*  which  lay  next  the 
said  river  Delaware,  and  it  was  necessary  for  said  com- 
pany to  have  a  portion  of  said  lands,  in  order  to  cut  and 
make  said  raceway ;  that  the  said  company  applied  to  the 
said  Goorge  Woodruff  to  sell  and  convey  to  them  that 
part  of  his  said  farm  which  lay  adjoining  to  said  river,  in 
order  that  they  might  make  thereon  that  part  of  their 
main  raceway  which  lay  across  his  said  farm,  according 
to  the  route  designated  and  fixed  by  said  company  under 
their  charter,  and  the  said  George  Woodruff  agreed  to  do 
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80  for  a  consideration  agreed  npon  between  him  and  aid 
company,  and  which  is  expressed  in  the  deed  which  he 
executed  to  them,  as  is  herein  after  stated,  to  wit,  the 
sum  of  three  hundred  dollars  and  of  certain  privileges 
granted  to  him,  and  of  certain  covenants  and  agreements 
to  be  performed  and  kept  on  the  part  of  said  company, 
and  in  said  deed  contained,  as  is  herein  after  more  fhlly 
expressed  and  set  forth ;  that  in  pursuance  of  sidd  agree- 
ment, the  said  George  Woodruff  and  Jean  his  wife,  on  or 
about  the  twenty-sixth  day  of  January,  in  the  year  of  onr 
Lord  eighteen  hundred  and  thirty-two,  did,  in  and  by  ace^ 
tain  deed  of  conveyance,  bearing  date  on  the  day  and  year 
last  aforesaid,  made  between  the  said  George  Woodruff  and 
Jean  his  wife,  of  the  first  part,  and  the  said  the  Trenton 
Delaware  Falls  Company,  of  the  second  part,  in  considen- 
tion  of  the  sum  of  three  hundred  dollars,  to  them  the 
said  grantors  paid,  and  of  the  covenants  and  agreements 
in  said  deed  contained,  grant,  bargain,  sell,  and  convey 
unto  the  said  company,  their  successors  and  assigns,  in 
fee  simple,  the  following  described  portion  of  said  fiinn, 
being  all  that  part  thereof  which  lay  adjoining  and  next 
to  the  river  Delaware,  to  wit :  beginning  at  low  water 
mark  of  the  river  Delaware,  at  line  of  lands  of  John  Ti- 
tus ;  thence  by  said  line  north,  fortj^-four  degrees  east, 
one  chain  and  twenty-five  links ;  thence  north,  fifty-nine 
and  a  half  degrees  west,  four  chains ;  thence  north,  fifty- 
nine  degrees  west,  two  chains;  thence  north,  sixty-one 
degrees  west,  three  chains;  thence  north,  sixty-six  de- 
grees west,  twelve  chains  and  six  links,  to  Hill's  line; 
thence  by  said  line  south,  thirty  degrees  west,  one  chain 
and  twenty  links,  to  low  water  mark ;  thence  by  low  water 
mark,  the  several  courses  thereof,  to  the  place  of  begin- 
ning, containing  two  acres  and  sixty-three  hundredths  of 
an  acre,  subject  nevertheless  to  the  following  proviso  and 
covenants,  contained  in  said  deed,  and  therein  set  forth,  as 
follows,  to  wit,  "subject  nevertheless  to  the  following 
proviso,  that  if  the  said  main  raceway  shall  not  be  made 
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on  said  premises  in  conformity  to  the  act  incorporating 
said  company,  the  said  lands  and  premises  shall  revert  to 
the  said  George  Woodruff,  his  heirs  and  assigns.  And 
also,  that  the  said  party  of  the  second  part  shall  erect, 
maintain,  and  keep  in  good  repair  a  safe,  convenient,  and 
substantial  bridge  across  said  main  raceway,-  at  a  place  to 
be  designated  by  the  said  George  Woodruff,  and  also 
canse  to  be  made  and  kept  in  order  a  convenient  landing 
place  on  the  side  next  the  river  Delaware,  so  that  wagons 
may  at  all  times  safely  pass  over  thereon,  and  shall  also 
erect  and  maintain  all  necessary  fences  across  the  said 
main  raceway,  together  with  fences  across  the  said  pre- 
mises where  the  lines  of  the  aforesaid  John  Titus  and  Jas- 
per S.  Hill  cross  the  said  main  raceway,  and  shall  also  per- 
mit the  said  party  of  the  first  part  to  use  the  said  raceway 
to  give  drink  to  his  cattle,  and  also  to  take  ice  therefrom 
to  fill  his  ice-house,  said  party  of  the  first  part  so  to  use 
said  privileges  that  no  damage  shall  accrue  to  said  race- 
way," which  said  deed  was  afterwards,  and  on  the  day 
and  year  last  aforesaid,  duly  acknowledged  by  said  party 
of  the  first  part,  and  delivered  to  the  said  company,  and 
recorded  in  the  clerk's  oflice  of  the  county  of  Hunterdon, 
in  which  said  lands  were  then  situate,  and  your  orators 
pray  leave  to  refer  to  said  record  or  to  said  deed,  if  the 
same  shall  be  produced ;  that  the  said  company,  shortly 
after  the  said  deed  was  executed  and  delivered  to  them  as 
aforesaid,  entered  upon  and  took  possession  of  said  lands 
and  premises  thereby  conveyed  to  them,  and  cut  and  made, 
through  and  across  the  same,  the  main  raceway,  which  by 
the  said  act  they  were  empowered  to  make  from  their 
wingdam  to  a  point  below  Trenton  as  aforesaid,  and  that 
said  premises  have  been  ever  since  held  and  occupied  for 
their  own  use  by  the  said  company,  or  those  claiming 
under  them ;  that  the  said  company,  having  made  and 
erected  their  said  main  raceway  and  other  works  under 
their  said  charter,  thereby  created  an  extensive  and  valua- 
ble water  power,  which  they  used  and  leased  for  manu- 
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facturing  or  other  purposes,  and  that  they  received  from 
time  to  time  a  large  income  therefrom ;  that  some  time  in 
the  year  eighteen  hundred  and  forty-three,  it  was  alleged 
that  the  said  company  had  become  insolvent,  and  a  bill 
was  then  filed  against  them  in  this  honorable  court  by 
Andrew  Candgan,  one  of  their  creditors,  under  the  act 
entitled,  "  An  act  to  prevent  frauds  by  incorporated  com- 
panies,** and  such  proceedings  were  had  thereon  that  by 
an  order  of  this  court,  made  in  said  cause,  James  Ewing, 
Thomas  J.  Stryker,  and  Philemon  Dickinson  were  ap- 
pointed receivers  of  said  company,  with  fiiU  powers  to 
sell,  convey,  and  dispose  of  the  real  and  personal  estate, 
works  and  franchises,  of  said  company  according  to  law, 
as  in  and  by  said  proceedings,  now  on  file  in  this  court, 
and  to  which  your  orators  pray  leave  to  refer,  will  ftilly 
and  at  large  appear.  And  the  said  receivers  did,  on  or 
about  the  twentieth  day  of  February,  in  the  year  of  onr 
Lord  eighteen  hundred  and  forty-four,  sell  the  real  estate 
(including  said  raceway)  and  the  works  and  franchises  of 
said  company  at  public  sale,  to  the  highest  bidder,  and  did 
afterwards,  and  on  or  about  the  eighth  day  of  March,  in 
the  year  last  aforesaid,  execute  and  deliver  to  the  pur- 
chasers thereof  a  deed  conveying  to  them  the  said  real 
estate,  raceway,  works,  and  franchises  in  fee  simple ;  that 
before  the  said  sale  was  made,  to  wit,  on  the  fifteenth  day 
of  February,  in  the  year  of  our  Lord  eighteen  hundred 
and  forty-three,  an  act  was  passed  by  the  legislature  of 
this  state  entitled,  "An  act  to  relieve  the  creditors  of  the 
Trenton  Delaware  Falls  Company,"  whereby  it  was,  among 
other  things,  enacted  aiid  declared  that  the  purchasers  of 
the  real  estate,  franchises,  and  works  of  said  company 
should  hold  the  said  workvS,  franchises,  and  real  estate  as 
a  joint  stock  company,  in  the  same  manner  as  the  origi- 
nal stockholders  held  the  same,  pro\nded  that  they  should 
not  extend  their  capital  beyond  the  limits  of  the  charter, 
or  in  any  wise  contravene  the  provisions  thereof;  and  pro* 
vided  further,  that  after  said  purchase,  the  said  company 
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should  be  known  as  "the  Trenton  Water  Power  Company/' 
and  by  that  name  might  sue  and  be  sued,  and  have  a  com- 
mon seal,  and  exercise  all  its  corporate  powers ;  that  by 
virtue  of  the  said  last  mentioned  statute,  the  corporate 
name  of  the  said  corporation  was,  upon  the  sale  of  the 
said  real  estate,  works,  and  franchises  by  the  receivers  as 
aforesaid,  changed,  from  the  title  given  to  it  in  and  by  its 
original  charter,  to  the  name  of  "the  Trenton  Water 
Power  Company,"  by  which  last  mentioned  name  the  said 
corporation  was  thereafter  to  be  known  in  law,  and  to  sue 
and  be  sued,  and  to  exercise  all  its  corporate  powers,  and 
that  the  purchasers  of  the  said  real  estate,  works,  and 
franchises  were,  under  said  act,  to  hold,  and  did  hold  the 
same  as  a  joint  stock  company,  in  the  same  manner  as 
the  original  stockholders  held  the  same.  And  the  said 
purchasers  did  accordingly,  on  or  about  the  second  day  of 
January,  in  the  year  of  our  Lord  eighteen  hundred  and 
forty-four,  organize  themselves  under  the  name  of  "  the 
Trenton  Water  Power  Company,"  and  by  that  name,  as  a 
body  politic  and  corporate  in  law,  have  ever  since  claimed, 
held,  exercised,  and  enjoyed,  and  do  still  claim,  hold,  ex- 
ercise, and  enjoy,  subject  however  to  the  provisions  of  the 
original  charter,  all  the  corporate  powers  of  the  said  cor- 
poration, and  all  the  real  estate,  works,  and  franchises  so 
as  aforesaid  sold  and  conveyed  by  said  receivers,  and  in 
which  is  included  the  real  estate  sold  and  conveyed  by  the 
said  George  Woodruff  in  manner  aforesaid;  that  the 
whole  river  front  which  the  said  farm  of  the  said  George 
Woodruff  formerly  had  upon  the  river  Delaware  was,  by 
the  conveyance  by  him  to  said  company  of  the  premises 
above  described,  and  the  making  of  said  main  raceway 
through  and  across  the  same,  entirely  out  off  and  taken 
away,  and  he  and  all  persons  holding  and  using  said  fiu*m 
were  deprived  of  all  benefits  and  advantages  formerly  en- 
joyed from  an  easy  access  to  said  river ;  that  the  said 
George  Woodruff  held  and  possessed  said  farm,  as  the 
owner  thereof  in  fee  simple,  from  the  time  of  the  afore- 
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suid  sale  of  a  part  thereof  to  said  company  until  Bome 
time  in  the  month  of  September,  in  the  year  of  our  Lord 
eighteen  hundred  and  forty-six,  when  he  departed  this 
life,  leaving  a  last  will  and  testament,  executed  in  doe 
form  of  law  to  pass  real  estate,  and  therein  appointing 
his  wife,  Jean  Woodruff^  and  your  orator,  Patrick  Hous> 
toun  Woodruff,  the  executors  thereof;  that  the  said  Jean 
Woodruff,  desiring  not  to  act  as  executrix  of  said  will, 
your  orator,  Patrick  Houstoun  Woodruff,  duly  proved  the 
same  before  the  surrogate  of  .the  county  of  Mercer  afore- 
said, and  received  from  him  a  grant  of  letters  testament- 
ary thereon,  and  took  upon  himself  the  execution  thereof 
as  by  said  letters,  bearing  date  on  the  fourteenth  day  of 
September,  in  the  year  of  our  Lord  eighteen  hundred  and 
foitj'-six,  now  in  your  orator's  custody  and  ready  to  be 
produced,  will  fully  appear ;  that  in  and  by  said  last  will 
and  testament,  the  said  George  Woodruff  devised  his  said 
farm  unto  your  orators  and  their  two  brothers,  Robert  J. 
Woodruff  and  Thomas  M.  Woodruff',  in  fee  simple,  sub- 
ject to  the  life  estate  therein  of  his  wife,  the  said  Jesn 
Woodruff,  who  afterw^ards,  in  the  month  of  April,  in  the 
year  of  our  Lord  eighteen  hundred  and  forty-eight,  de- 
])arted  this  life,  and  to  the  payment  of  a  certain  legacy 
unto  their  sister  Mary,  wife  of  Charles  L.  Pearson,  which 
hath  since  been  fully  paid  and  discharged,  and  that  after- 
wards, and  on  or  about  the  fourteenth  day  of  October,  in 
the  year  of  our  Lord  eighteen  hundred  and  fifty-one,  the 
said  Robert  J.  Woodruff  and  Thomas  M.  Woodruff  con- 
veyed all  their  estate  and  interest  in  said  farm  unto  your 
orator,  Patrick  Houstoun  Woodruff,  in  fee  simple,  as  by 
their  deed  of  conveyance  to  him,  bearing  date  on  the  day 
and  year  last  aforesaid,  and  now  in  his  custody  and  ready 
to  be  produced,  will  appear,  by  means  whereof  your  ora- 
tors are  now  the  owners  in  fee  simple  of  the  said  fum, 
and  of  the  estate  and  interest  which  said  George  Wood- 
]*uff  had  therein  at  the  time  of  his  decease,  and  they  are 
now  in  the  actual  possession  and  enjoyment  thereof;  ^at 
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the  said  George  Woodruff,  in  his  lifetime,  and  your  ora- 
tors and  their  two  brothers,  herein  before  named  devisees 
as  aforesaid,  have  at  all  times  kept  and  performed  all  cove- 
nants and  agreements  in  the  said  deed  from  said  George 
Woodruff  contained  on  his  and  their  part  to  be  kept  and 
performed ;  that  by  reason  of  the  matters  herein  before 
set  forth,  and  in  particular  by  reason  of  the  contracts  and 
covenants  contained  in  the  said  deed  from  the  said  George 
Woodruff  to  the  said  the  Trenton  Delaware  Falls  Com- 
pany, the  said  company  were  bound  to  erect,  maintain, 
and  keep  in  good  repair  a  safe,  convenient,  and  substan- 
tial bridge  across  said  main  raceway,  and  also  a  convenient 
landing  place  on  the  side  next  the  river  Delaware,  so  that 
wagons  might  at  all  times  pass  over  thereon  from  the  said 
ferm  of  the  said  George  Woodruff,  and  also  to  erect  and 
maintain  fences  across  said  main  raceway  and  said  pre- 
mises, so  conveyed  by  said  George  AVoodruff  to  said  com- 
pany, at  the  places  and  in  the  manner  expressed  in  said 
deed,  and  herein  before  mentioned  and  set  forth.  And 
farther,  that  the  name  and  organization  of  the  said  com- 
pany having  been  changed,  as  is  herein  before  set  forth, 
and  said  company  being  now  known  in  law  by  the  name 
of  "the  Trenton  Water  Power  Company,"  that  the  said 
the  Trenton  Water  Power  Company  are  bound  to  erect 
and  maintain,  and  keep  in  good  repair,  the  said  bridge, 
landing  place,  and  fences,  and  in  all  things  to  perform  and 
keep  the  said  covenants  and  agreements  in  said  deed  con- 
tained ;  but  neither  the  said  the  Trenton  Delaware  Falls 
Company  nor  the  Trenton  Water  Power  Company  have 
ever  performed  or  kept  said  covenants  and  agreements,  in 
whole  or  in  part,  but  have  wholly  failed  and  neglected  so 
to  do. 

And  the  said  George  Woodruff,  in  his  lifetime,  fre- 
quently applied  to  the  said  the  Trenton  Delaware  Falls 
Company  and  to  the  Trenton  Water  Power  Company, 
and  requested  them  to  keep  and  perform  said  covenants, 
and  to  erect  and  maintain  said  bridge  and  landing  place 
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and  fences  in  the  maimer  required  by  said  covenants,  and 
in  all  things  to  fulfil  the  requirements  thereof,  and  they 
frequently  promised  to  do  so,  but  have  always  failed  and 
neo;leeted  to  attend  to  the  same.  And  since  the  decease 
of  the  said  George  Woodruff,  your  orators  and  their  bro- 
thers,  herein  before  named,  have,  by  themselves  and  th«r 
agents,  frequently  applied  to  the  said  the  Trenton  Water 
]*ower  Company,  and  have  pointed  out  the  place  at  which 
they  wished  the  bridge  from  said  farm  across  said  main 
raceway  to  be  erected,  to  wit,  at  the  place  opposite  to  the 
oud  of  the  lane  running  from  the  feeder  of  the  Delaware 
niul  Baritau  canal  to  the  main  raceway  aforesaid,  and 
liave  requested  said  company  to  perform  said  covenants 
and  to  erect  and  maintain  said  bridge,  landing  place,  and 
fences,  and  also  to  pay  them  a  compensation  or  damages 
for  the  injury  sustained  from  the  failure  of  said  company 
to  erect  and  maintain  the  same,  as  by  said  covenants  they 
were  bound  to  do ;  and  the  said  company  frequently  pro- 
mised them  that  they  would  do  so,  or  if  it  would  be 
equally  satisfactory,  that  the  company  would  pay  your  or- 
ators and  their  co-devisees  aforesaid  a  sum  of  monev  in 
lien  of  the  performance  of  said  covenants;  but  the  said 
company  have  always  failed  to  keep  said  promises,  and 
have  never  erected  any  bridge,  landing  place,  or  fences 
ui>on  said  premises,  nor  in  any  manner  performed  the  said 
covenants,  or  any  part  thereof;  that  from  the  time  of  the 
making  of  said  main  raceway  until  the  present  time,  there 
has  been  no  bridge  or  fences  across  said  main  raceway 
upon  said  farm  erected  or  maintained  by  the  said  com- 
pany, either  under  its  former  or  its  present  name,  and  the 
said  George  AVoodruff  and  your  orators,  and  all  persons 
holding  and  using  said  farm  under  him  or  them,  have  in 
various  ways  suffered,  and  your  orators  do  still  suffer, 
much  inconvenience  and  loss  for  the  want  of  the  same ; 
that  for  the  want  of  such  bridge  and  landing  place,  they 
have  not  been  able  to  cross  said  main  raceway  from  said 
farm  to  said  river  with  their  cattle,  horses,  and  wagODS^  ai 
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they  otherwise  might  have  done,  and  which  would  have 
been  of  material  service  to  them ;  that  for  want  of  the 
fences  which  said  company  were  bound  to  erect  and  main- 
tain as  aforesaid,  the  said  George  Woodruff,  in  his  life- 
time, and  your  orators  since  his  decease,  have  been  com- 
pelled either  to  make  and  maintain  said  fences  at  their 
own  expense  or  to  suffer  their  lands  to  be  exposed  and 
open  to  trespass,  and  they  have  experienced  much  annoy- 
ance and  loss  from  trespasses  by  cattle  and  persons,  and 
have  been  put  to  great  expense  in  putting  up  fences,  by 
reason  of  the  failure  of  said  company  to  make  and  main- 
tain the  fences  which  by  their  said  agreement  they  were 
bound  to  make  and  maintain  as  aforesaid ;  that  the  said 
company,  having  been  frequently  applied  to,  as  aforesaid, 
to  keep  and  perform  the  said  covenants,  and  having  pro- 
mised to  do  so,  but  without  in  any  manner  keeping  such 
promise,  your  orators,  together  with  their  brothers  before 
named,  who  had  not  then  parted  with  their  interest  in 
Baid  farm,  did,  on  or  about  the  fifth  day  of  December,  in 
the  year  of  our  Lord  eighteen  hundred  and  fifty-one, 
cause  a  notice  and  requirement  in  writing  to  be  served 
upon  the  president  of  the  said  the  Trenton  Water  Power 
Company,  pointing  out  the  place  where  they  wished  the 
said  bridge  to  be  built  across  said  main  raceway  upon  said 
£Eirm,  being  the  same  place  herein  before  in  that  respect 
mentioned,  and  calling  upon  said  company  to  keep  and 
perform  the  covenants  in  said  deed  contained,  and  to  erect 
and  maintain  said  bridge,  landing  place,  and  fences,  and 
to  pay  unto  them  damages  or  compensation  for  the  said 
company's  past  neglect  to  perform  said  covenants,  and 
the  said  company  thereupon  promised  to  do  so,  but  have 
wholly  failed  and  neglected  to  do  it ;  that  the  full  and 
fidthful  performance  of  said  covenants  by  said  company, 
according  to  the  true  intent  and  meaning  thereof,  would 
afford  your  orators  a  direct  access  to  said  river  with  their 
cattle,  horses,  and  wagons,  and  would  give  them  many 
advantages  in  the  use  and  enjoyment  of  their  said  &rm 
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of  which  they  are  now  deprived,  and  would  save  them 
from  much  annoyance  and  loss,  which  they  have  long 
suffered  for  the  want  thereof,  and  would  also  increase  the 
market  value  of  their  farm,  in  case  they  wished  to  sell  the 
same;  that  the  said  George  Woodruff  having,  by  the 
deed  herein  before  mentioned,  conveyed  to  said  company 
that  part  of  his  said  farm  therein  described  for  the  con- 
sideration, in  part,  of  having  fences  kept  up  and  main- 
tained as  aforesaid,  and  a  bridge  and  landing  place  built 
and  maintained  in  good  order  from  his  said  fismn  across 
the  main  raceway  aforesaid,  and  the  said  company  having 
taken  said  land  so  conveyed  to  them,  and  used  and  en- 
joyed the  same  from  that  time  to  the  present,  that  the 
said  company  were  bound  to  keep  and  perform  said  cove- 
nants with  the  said  George  Woodruff  in  his  lifetime,  and 
are  now  bound  to  keep  and  perform  the  same  with  year 
orators,  who  are  his  heirs  and  devisees,  and  who  now  hold 
and  possess  the  said  farm  in  fee  simple,  by  title  derived 
from  him  in  manner  herein  before  set  forth  ;  and  that  the 
said  company  are  also  bound  to  pay  to  your  orators  com- 
pensation or  damages  for  the  past  omission  of  said  com- 
pany to  keep  and  perform  the  said  covenants,  &c. 

The  defendants  answered  the  bill,  and  evidence  was 
taken  on  both  sides,  but  the  points  on  which  the  case  was 
decided  sufficiently  appear  from  the  above  synopsis  of  the 
bill.  The  cause  was  argued  in  the  Court  of  Chanceiy, 
Februarj^  term,  1866. 

J.  F.  Randolph^  for  complainants. 

The  complainants  are  entitled  to  the  covenants  in  the 
deed.  They  are  covenants  as  to  realty,  and  run  with  the 
land.  Phtt  on  Gov.  623,  629, 232 ;  Spencer's  case,  5  Q>.  Sep, 
17 ;  1  SmitKs  Lead.  Cos.  22 ;  6  Hcdst.  Rep.  20. 

The  complainants,  as  deviseeSj  are  entitled  to  the  bene> 
fit  of  the  covenants.  2  Bac.  Ab.  62.  No  form  of  langaage 
necessary.  The  acceptance  of  the  deed  is  sufficient^  al- 
though not  signed  by  the  party  covenanting. 
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The  defendants  are  privies  of  the  Trenton  Delaware 
Falls  Company,  who  made  the  covenants.  Carrigan's  cascj 
1  H.  a  M. ;  Spenc.  Hep.  669. 

Complainants  are  entitled  to  specific  performance  and 
damages.  2  Sian/^s  Eq.  J.  §  721  (a) ;  Storer  v.  G.  W,  Rail- 
way^ 2  Yowfig  ^  Collier  48,  63. 

As  to  time.  The  deed  is  dated  January,  1832,  and  the 
bill  filed  13th  June,  1853. 

The  time  is  accounted  for.  The  parties  were  continu- 
ally negotiating.  The  company  was  embarrassed. 

But  defendants  can  take  no  advantage  from  the  lapse 
of  time.  They  hold  by  the  same  deed  which  contains  the 
covenant.  When  they  show  their  title  they  show  their  ob- 
ligation. King  v.  Morford^  Saxton's  R,  279 ;  1  G,  C.  R. 
106 ;  4  J.  a  R.  287 ;  2  Story^s  Eq.  J.  716  {notes). 

C.  S.  Green  and  W.  L.  Dayton^  for  defendants. 

1.  The  deed  contains  no  covenant.  There  is  a  condi- 
tion, but  no  covenant.  The  language  is  plain,  subject  never- 
iheless  to  the  foUomng  proviso.  It  is  a  condition  merely  ac- 
cording to  all  the  authorities.  2  Com.  Dig.y  title  Condition 
A.  2 ;  Bouv.  Die.,  title  Proviso  ;  Piatt  on  Covenants  36, 37,  28. 

2.  If  it  can  be  construed  as  a  covenant  it  is  personal, 
and  does  not  run  with  the  land.  The  language  is,  that  the 
grantees  shall  build  bridge,  &c.,  but  the  word  assigns  is 
not  used.  The  defendants  are  not  bound  according  to 
first  resolution  in  Spencer^s  case.  5  Coke  16 ;  Piatt  on  Cove- 
nants  471 ;  8  Cow.  269. 

If  the  word  assigns  was  used,  the  defendants  are  not 
bound  according  to  second  resolution  in  Spencer's  case.  5 
Coke  16;  Piatt  on  Cov.  473;  The  Mayor  of  Congleton  v. 
Paiiison,  10  East.  130.  The  bridge  and  wagon  way  and 
landing  place  are  all  to  be  erected  outside  of  the  land  con- 
veyed. Cockson  V.  CoXj  Cro.  Jac.  125.  Equity  will  follow 
the  law.  Keppell  v.  Bailey,  2  MUn  ^  Kean  517 ;  8  E.  Cond. 
a  R.  Ill,  125. 

8.  Court  will  not  decree  specific  performance  to  build. 
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2Story,  §  725;  S  Atk.  512;  2  B.  C.  C.  841;  35.  C.  C.  156; 
lb.  159 ;  3  Ves.  185. 

4.  Remedy  complete  at  law ;  lapse  of  time  ;  change  in 
the  character  of  the  land,  so  as  to  render  it  oppressive  to 
compel  defendants  to  perform,  are  reasons  against  a  de- 
cree. 

5.  The  place  where  the  bridge  was  to  be  built  was  to 
be  fixed  by  G.  W.,  the  grantor.  He  never  did  fix  it 

Counsel  further  cited  Hedden  v.  Siruien,  5  Pick,  528; 
4  KenVs  Com.  122,  125. 

At  the  term  of  June,  1855,  a  decree  was  made  dismiss- 
ing the  complainant's  bill  with  costs.  From  this  decree 
an  appeal  was  taken.  The  Chancellor  furnished  the  court 
with  the  following  opinion,  as  containing  the  reasons  for 
his  decree. 

Williamson,  C.  The  complainants  are  before  the  court 
as  the  devisees  of  George  Woodruff,  deceased.  They 
allege,  in  their  bill,  that  George  Woodruff  was  seized  and 
possessed  in  fee  simple  of  a  valuable  farm,  of  about  one 
hundred  and  eighty  acres,  situated  on  the  river  Delaware, 
with  an  extensive  front  along  that  river  running  down  to 
low  water  mark,  and  affording  at  all  points  an  e^sy  and 
convenient  aceess  to  the  river,  which  was  much  resorted 
to  and  used  by  George  Woodruff  and  his  family,  and  by 
persons  occupying  the  farm  under  him,  for  the  purpose  of 
bathing,  boating,  fishing,  watering  cattle,  and  procuring 
ice  in  winter,  and  for  other  purposes  of  business  and  plea- 
sure ;  and  that  the  value  of  the  farm,  both  as  a  desirable 
residence  and  for  the  purposes  of  cultivation,  was  much 
enhanced  by  its  situation  upon  the  river,  and  the  ease  and 
convenience  with  which  the  advantages  thereof  could  be 
used  and  enjoyed ;  that  the  Trenton  Delaware  Falls  Com- 
pany was  incorporated  by  the  legislature  of  this  stale, 
with  power  and  authority  to  cut  a  raceway  for  the  pm^ 
pose  of  creating  a  water  power  from  the  head  of  Welb' 
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£Bdl8,  in  the  Delaware  river,  in  and  along  and  near  the 
banks  of  said  river,  to  a  point  below  the  city  of  Trenton ; 
that  the  company  located  their  main  raceway  across  that 
part  of  the  farm  of  the  said  George  Woodruff  which  lay 
next  the  river,  so  that  it  was  necessary  for  the  company 
to  have  a  portion  of  the  farm  upon  which  to  construct 
their  work ;  that  in  pursuance  of  an  agreement  made  be- 
tween the  said  George  Woodruff*  and  the  company,  the 
said  Woodruff  and  wife,  on  the  twenty-sixth  of  January, 
1832,  did,  in  and  by  a  certain  deed  of  conveyance  made 
between  the  said  George  AVoodruff  and  his  wife,  of  the 
first  part,  and  the  said  the  Trenton  Delaware  Falls  Com- 
pany, of  the  second  part,  in  consideration  of  the  sum  of 
three  hundred  dollars  to  them,  the  said  grantors,  paid, 
and  of  the  covenants  and  agreements  in  said  deed  con- 
tained, grant  and  convey  unto  the  said  company,  their 
successors  and  assigns,  in  fee  simple,  the  following  de- 
scribed portion  of  said  farm,  being  all  that  part  thereof 
which  lay  adjoining  and  next  to  the  river  Delaware,  to 
wit :  beginning  at  low  water  mark  of  the  river  Delaware, 
&€.,  containing  two  acres  and  sixty-three  hundredths  of 
an  acre,  subject  nevertheless  to  the  following  proviso  and 
covenants,  contained  in  said  deed  and  therein  set  forth, 
as  follows,  to  wit :  "  subject  nevertheless  to  the  following 
proviso,  that  if  the  said  main  raceway  shall  not  be  made 
on  said  premises  in  conformity  to  the  act  incorporating 
said  company,  the  said  lands  and  premises  shall  revert  to 
the  said  George  Woodruff,  his  heirs  and  assigns.    And 
also,  that  the  said  party  of  the  second  part  shall  erect, 
maintain,  and  keep  in  good  repair  a  safe,  convenient,  and 
substantial  bridge  across  said  main  raceway,  at  a  place  to 
be  designated  by  the  said  George  Woodruff';  and  also 
cause  to  be  made  and  kept  in  order  a  convenient  lauding 
place  on  the  side  next  the  river  Delaware,  so  that  wagons 
may  at  all  times  safely  pass  over  thereon,  and  shall  also  erect 
and  maintain  all  necessary  fences  across  the  said  main 
laceway,  together  with  fences  across  the  said  premises. 
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and  shall  also  permit  the  said  party  of  the  first  part  to  use 
the  said  raceway  to  give  drink  to  his  cattle,  and  also  to 
take  ice  therefrom  to  fill  his  ice-house." 

The  bill  alleges  that  the  grantees  cat  the  main  raceway, 
and  that  it  has  been,  and  is  now  used  as  such,  and  that 
it  came  into  the  possession  of  the  defendants,  as  assignees 
of  the  grantees,  by  virtue  of  several  acts  of  the  le^slatore 
of  the  state ;  that  by  reason  of  the  contracts  and  cove- 
nants contained  in  the  deed  aforesaid,  the  grantees  therein 
named  were  bound  to  erect,  maintain,  and  keep  in  good 
repair  a  safe,  convenient,  and  substantial  bridge  acroM 
said  main  raceway,  and  a  landing  place,  and  to  erect  and 
maintain  the  fences,  and  that  the  defendants,  as  holding 
under  them,  are  bound  to  perform  their  covenants  and 
agreements ;  that  although  fi^quently  applied  to  by  the 
said  Woodrufi*,  in  his  lifetime,  and  by  these  complainanti 
since  his  decease,  both  the  said  grantees  and  these  de- 
fendants have  always  refused  to  perform  their  said  cove- 
nants and  agreements.  The  bill  prays  for  a  specific  per- 
formance, and  also  compensation  for  the  injury  sustained 
by  reason  of  the  failure  to  perform  and  keep  the  cove- 
nants in  time  past. 

The  defendants  answered  the  bill,  and  some  evidence 
has  been  taken  on  both  sides ;  but  the  case,  as  I  have  stated 
it  from  the  bill,  presents  the  points  upon  which  I  shall 
decide  the  case. 

If  the  matters  mentioned  in  the  proviso  of  the  deed 
could  be  legally  regarded  as  covenants,  and  as  such  be 
enforced  at  law,  I  should  have  no  difficulty  in  declaring 
them  to  be  covenants  relating  to  the  reaity  and  running 
with  the  land,  and  that  both  the  liability  to  perform  them 
and  the  right  to  take  advantage  of  them,  passed  to  the 
assignee  of  the  land  and  of  the  reversion.  It  appears  to 
me  that  such  a  construction  would  not  conflict  with  the 
principles  established.  I  use  the  word  established  beeanse 
those  principles  have  ruled  and  regulated  all  subsequent 
authorities  in  Spencer's  case.   5  Cokeys  JRep.  17. 


180^]      COURT  OF  ERRORS  AND  APPEALS.        605 

Woodruff  v.  Water  Power  Oob 

It  is  a,rgued  that  the  word  assigns^  being  omitted  in  re- 
ference to  the  things  to  be  performed  by  the  grantees,  and 
the  things  to  be  done  not  being  in  esse  and  parcel  of  the 
premises,  the  defendants,  as  the  assignees  of  the  Trenton 
Delaware  Falls  Company,  are  not  bound ;  that  it  is  di- 
rectly vaiKui  Spemer' s  case,  and  of  the  first  resolution,  as 
there  laid  down. 

And  it  also  insisted  that,  by  the  principle  laid  down  in 
the  secmd  resolution  in  Spencer*s  case,  the  defendants  are 
not  bound,  because  the  thing  to  be  done  is  collateral  to 
the  land. 

It  was  resolved  {by  the  second  resolution)^  that  in  this  case 
(Spencer's  case)  if  the  lessee  had  covenanted  for  him  and 
hia  assigns  that  they  would  make  a  new  wall  upon  some 
part  of  the  thing  demised,  that  forasmuch  as  it  is  to  be 
done  upon  the  land  demised  that  it  should  bind  the  as- 
signee ;  for  although  the  covenant  doth  extend  to  a  thing 
to  be  newly  made,  yet  it  is  to  be  made  upon  the  thing  de- 
mised, and  the  assignee  is  to  take  the  benefit  of  it,  and 
therefore  shall  bind  the  assignee  by  express  words.  But 
although  the  covenant  be  for  him  and  his  assigns,  yet  if 
the  thing  to  be  done  be  merely  collateral  to  the  land,  and 
doth  not  touch  or  concern  the  thing  demised  in  any  sort, 
there  the  assignee  shall  not  be  charged.  As  if  the  lessee 
covenants  for  him  and  his  assigns  to  build  a  house  upon 
the  land  of  the  lessor  which  is  no  parcel  of  the  demise, 
or  to  pay  any  collateral  sum  to  the  lessor  or  to  a  stranger, 
it  shall  not  bind  the  assignee,  because  it  is  merely  collate- 
ral, and  in  no  manner  touches  or  concerns  the  thing  that 
was  demised  or  that  is  assigned  over ;  and  therefore  in 
such  case  the  assignee  of  the  thing  demised  cannot  be 
charged  with  it  no  more  than  any  other  stranger. 

In  the  present  case  there  was  nothing  to  be  done  col- 
lateral  to  the  land  conveyed.  The  grantor  reserved  to 
himself  a  right  of  way  on  the  main  raceway,  and  also  a 
convenient  landing  place  at  the  river.  This  right  of  way, 
as  well  as  landing  place,  was  an  interest  in  the  thing 

Vol.  n.  2  u 
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granted,  and  would  pass  as  appurterumt  to  the  grantor's 
farm.  The  thing  to  be  done  upon  the  land  was  the  me> 
(Hum  which  created  the  privity  of  estate  between  the 
grantor  and  the  grantee.  It  was  an  incident  to  the  land 
conveyed,  enuring  to  the  benefit  of  the  grantor  as  the 
owner  in  fee  of  the  adjacent  soil.  It  is  not  like  a  mere 
personal  covenant  which  does  not  affect  or  concern  the 
premises  conveyed,  as  to  build  a  house  or  a  wall  upon 
the  land  of  the  grantor,  which  is  not  parcel  of  the  thing 
granted,  or  merely  to  pay  a  sum  of  money  to  the  grantor 
or  to  a  stranger. 

In  Bally  v.  Welh  ( Wilmofs  opinion,  341,  8  Wils.  25,) 
Lord  Chief  Justice  Wilmot  says,  "  the  reason  why  the  as- 
signees, though  named,  are  not  bound,  is  because  the 
thing  covenanted  to  be  done  has  not  the  least  referef^ct  to 
the  thing  demised.  It  is  a  substantive  independent  agree- 
ment, not  quoiimn  modo  but  nuUo  modo,  annexed  or  appn^ 
tenant  to  the  thing  leased."  But  although  this  is  a  cove- 
nant running  with  the  land,  yet,  according  to  the  first 
resolution  in  Spencer's  case,  it  does  not  bind  the  assignee 
not  expressly  named,  if  the  covenant  does  not  extend  to 
a  thing  in  esse  at  the  time  of  the  covenant.  The  principle 
is  well  settled ;  the  only  question  is  as  to  its  application. 
It  does  not  extend  to  repairs.  In  Cockson  v.  Cook  {Cro, 
Jac.  126),  it  was  decided  that  covenant  lies  against  the 
assignee  on  a  covenant  not  to  plough,  although  assignees 
are  not  named  in  the  deed,  for  it  runs  with  the  land,  but 
not  on  a  collateral  act,  as  to  build  de  novo.  And  in  the 
Dean  and  Chapter  of  Windsor's  case  (5  H.  24),  it  was  re- 
solved that  the  assignee  is  bound  to  repair,  though  not 
mentioned  in  the  lease.  To  apply  the  principle  properly, 
it  is  necessarv  that  we  should  look  at  the  character  of  the 
thing  covenanted  to  be  done;  its  connection  with  the 
land;  the  mode  of  its  enjoyment;  and  for  whose  benelit 
it  is  intended.  At  the  time  of  the  conveyance  of  this 
land,  it  constituted  the  grantor's  mode  of  acceaa  to  the 
river,  and  also  a  landing  place,  both  of  which  oonveni- 
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ences  were  necessary  to  the  grantor's  beneficial  enjoy- 
ment of  his  property.  That  way  and  landing  place  were 
to  be  kept  good  by  the  grantees.  (I  am  assuming  that  the 
stipulation  named  in  the  proviso  constituted  covenants  on 
the  part  of  the  grantee.)  By  digging  the  raceway,  the 
grantees  destroyed  the  grantor's  access  to  the  river.  The 
reconstruction  of  the  way  and  landing  place  was  not  like 
doing  a  thing  de  novo,  but  a  reparation  of  that  which  had 
been  destroyed.  The  particular  manner  in  which  the  way 
was  to  be  reconstructed  does  not  alter  its  legal  character 
in  this  respect.  A.  covenants  in  a  lease  to  repair;  the 
building  is  destroyed  by  fire ;  the  covenant  can  be  fulfilled 
only  by  erecting  a  new  building.  Suppose  there  had  been 
a  covenant  in  this  deed  by  which  the  grantor  was  always 
to  have  access  to  the  river  by  a  right  of  way  over  the  land 
in  as  convenient  a  manner  as  it  existed  at  the  time  of  the 
grant,  there  cannot  be  a  doubt  but  that  the  assignee  of 
the  grantor  would  have  been  entitled  to  the  benefit  of  the 
covenant,  although  not  named  in  it.  Is  the  covenant  im- 
paired or  limited  in  its  extent  because  it  specified  that 
this  right  of  way  shall  be  in  the  shape  of  a  bridge  to  be 
erected  by  the  covenantor  ? 

But  it  is  unnecessary  to  pursue  this  investigation  any 
ftirther.  There  is  another  point  in  the  case  of  less  difli- 
culty,  which,  I  think,  must  determine  the  rights  of  the 
parties  in  this  court.  There  are  no  covenants  contained 
in  this  deed  on  the  part  of  the  grantees.  They  did  not 
sign  the  deed.  It  is  true  this  is  not  necessary  always.  The 
acceptance  of  the  conveyance  and  the  land  granted  will 
in  some  cases  bind  the  grantees  to  the  performance  of  the 
covenants ;  but  it  cannot  bind  them  to  covenants  which 
do  not  exist.  I  have  already  recited  all  that  part  of  the 
deed  in  which  it  is  said  the  covenant  exists.  There  is  a 
proviso  by  which  it  is  declared,  that  unless  the  grantees  per- 
form certain  things  specifically  stipulated,  the  said  lands 
and  premises  shall  revert  to  the  said  George  WoodrufiT. 
A  ctmdition  is  quite  distinct  from  a  covenanL  The  language 
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ill  this  deed  is  appropriate  to  create  a  condition,  and,  as 
if  to  avoid  any  doubt,  the  legal  consequences  of  a  breach 
or  violation  of  the  condition  is  inserted.  Upon  covenants, 
the  legal  responsibility  of  their  nonfulfilment  is,  that  the 
party  violating  them  must  respond  in  damages.  The  con- 
sequence of  the  nonfulfilment  of  a  condition  is  a  forfeit^ 
ure  of  the  estate.  The  grantor  may  re-enter  at  his  will, 
and  possess  himself  of  his  former  estate.  The  grantees 
were  to  make  the  raceway  in  conformity  to  their  act  of 
incoi'poration  ;  they  were  to  erect,  maintain,  and  keep  in 
good  repair  a  safe  and  substantial  bridge  over  the  race- 
way; they  were  to  make  a  landing  place  on  the  river 
Delaware,  and  to  make  and  maintain  the  fences.  But 
they  entered  into  no  covenants  to  do  these  things.  They 
were  to  enjoy  the  land,  provided  they  did  perform  these 
stipulations;  and  they  accepted  the  deed,  and  entered 
upon  the  land  upon  the  condition,  that  if  they  did  not 
perform  them,  they  should  forfeit  all  the  benefits  of  the 
grant.  Unless  these  arc  conditions,  then  there  exists  no 
distinction  between  a  condition  and  a  covenant.  NicoU  v. 
The  Neio  York  and  Erie  Bailroad  Cb.,  12  Barb.  S.  C.  Rep. 
460 ;  Coke  upon  LiiL,  by  Thomas^  4;  Corn.  Dig.y  Condition 
\,A.  2;  Co.  Lilt.  216  C;  Hamilton  v.  Elliott,  5  Serg.  ^ 
Jiaicle  376;  Piatt  on  Cov.  36,  37;  Bouv.  Law  Diet,  tide 
Proviso. 

It  appears  to  me  there  can  be  no  question  as  to  the 
proper  legal  construction  of  the  deed.  The  only  question 
then  is,  can  this  court  enforce  the  specific  performance  in 
a  deed,  the  nonperformance  of  which  works  a  forfeiture 
of  the  estate  ?  This  was  not  contended  on  the  argument 
I  cannot  see  upon  what  principle  the  court  can  exercise 
this  branch  of  its  jurisdiction  in  such  a  case.  The  grantor 
has  fixed  his  own  remedy,  and  can  forfeit  the  estate  at  his 
pleasure.  There  is  no  agreement  upon  which  the  party 
can  maintain  a  suit  at  law  for  damages.  I  admit  that  this 
is  not  a  criterion  universally  applicable.  But  it  is  one 
test.   It  has  many  exceptions,  but  this  is  not  one  of  them» 
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K  any  authority  can  be  furnished  by  counsel,  I  am  will- 
ing to  hear  the  counsel  further  upon  the  point.  My  im- 
pression is  none  can  be  found. 

In  the  case  of  StuyvesarU  v.  The  Mayor j  ^c,  of  New 
Yorky  11  Paige  414,  there  was  a  condition  in  the  grant 
upon  which  the  title  of  the  corporation  to  the  land  de- 
pended ;  but  there  was  other  and  additional  language  in 
the  deed,  which  the  Chancellor  said  amounted  to  a  cove- 
nant on  the  part  of  the  corporation  to  perform  such  con- 
dition. The  deed,  too,  was  executed  by  the  defendants 
under  their  corporate  seal. 

The  defendant  further  insisted,  that  this  was  not  such  a 
case  as  to  justify  the  court  in  the  exerciser  of  its  peculiar 
jurisdiction  of  decreeing  a  specific  performance.  The 
great  delay  in  applying  to  this  court  for  relief;  the  fact, 
that  George  Woodruff  never  pointed  out  the  place,  as  the 
deed  provided,  where  the  bridge  and  landing  place  should 
be  made;  the  change  of  the  original  parties  to  the  con- 
tract ;  the  death  of  the  original  grantor,  and  the  trans- 
mission of  the  property  by  the  authority  of  the  legisla- 
ture to  others  than  the  original  grantees ;  the  character 
by  which  the  complainants  now  hold,  some  by  purchase 
and  others  by  descent,  these  constitute  serious  objections 
to  the  action  of  this  court.  But  I  am  satisfied  to  decide 
the  cause  upon  the  other  ground. 

The  appeal  was  argued  November  term,  1855,  and  de- 
cided March  term,  1856. 

The  decision  of  the  Chancellor  was  afltened  by  the  fol- 
lowing vote : 

For  affirmance — Chief  Justice,  Judges  Arrowsmith, 
Elmer,  Haines,  Ogden,  Risley,  Valentine,  Cornelison, 
HuYLER,  Potts,  Ryerson,  Vrbdenburgh,  Wills. 

For  reversal — ^None. 

2u* 
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Between  Peter  Martin  and  William  Martin,  appellants, 
and  Michael  Righter  et  al,  respondents. 

Paml  evidence  is  admissible  for  the  parpose  of  establishing  an  allegatioB  of 
fraud  iu  the  inception  of  a  release. 

Where  the  fact  was  established  that  the  parties  to  a  general  release,  at  the 
time  of  the  execution  of  it,  understood  perfectly  that  the  object,  and  the 
sole  object,  was  to  make  the  releasee  competent  as  a  witness,  in  a  pending 
suit ;  it  cannot  be  used  to  bar  a  recovery  on  a  ibond  and  mortgage. 

That  the  relessee  intended  at  the  time  to  make  use  of  the  opportunity  to  obtain 
a  geueral  release,  and  turn  the  transaction  from  an  innocent  to  a  fraadnlent 
purpose,  makes  him  a  fraud  doer. 

Where  any  one  has  ^one  an  act  or  made  a  statement  which  it  would  be  fraud 
ou  his  part  to  controvert  or  impair,  and  such  act  or  statement  has  so  infla* 
euced  any  one  that  it  has  been  acted  upon,  the  party  making  it  will  be 
estopped  and  cut  off  from  the  power  of  retraction. 


The  case  sufficiently  appears  from  the  opinions  deliv- 
ered. 

The  cause  was  argued  in  the  Court  of  Chancery,  by  E. 
W,  Whelplej/y  for  complainant,  and  L.  A.  Chandlery  for 
defendant. 

At  the  term  of  February,  1855,  a  final  decree  was  made 
by  his  Honor  Benjamin  Williamson,  Chancellor,  whereby 
it  was  adjudged  that  complainants*  bill  be  dismissed  with 
costs.    From  this  decree  an  appeal  was  taken. 

The  Chancellor  furnished  the  court  with  the  following 
opinion,  as  containing  the  reasons  for  his  decree. 

Williamson,  C.  On  the  6th  of  July,  1842,  Stephen  W. 
Righter  recovered  against  Michael  Righter,  the  defendant 
iu  this  suit,  a  judgment  in  the  Circuit  Court  of  the  county 
of  Morris,  for  the  sum  of  eleven  hundred  and  sixty  dol- 
lars and  forty-two  cents,  damages  and  costs  of  suit  Af- 
terwards the  defendant,  becoming  further  indebted  to  the 
said  Stephen  W.  Righter,  for  the  purpose  of  securing  such 
indebtedness,  and  as  collateral  and  further  security  for  the 
judgment  debt,  on  the  seventh  of  September,  1842,  gave 
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the  bond  and  mortgage,  in  controversy  in  the  present  suit, 
conditioned  for  the  payment  of  $1333.65  on  demand,  with 
interest.  As  to  the  amount,  or  the  honesty  of  the  debt, 
there  is  no  dispute. 

On  the  19th  of  May,  1847,  Stephen  W.  Eighter  exe- 
cuted, in  due  form  of  law  under  his  hand  and  seal,  a  re- 
lease to  the  defendant.  It  expresses  to  be  for  the  consid- 
eration of  one  dollar  paid,  and  to  remise,  release,  and  for 
ever  discharge  the  defendant,  his  heirs,  executors,  and 
administrators,  of  and  from  all  and  all  manner  of  action 
and  actions,  cause  and  causes  of  action,  suits,  debts,  dues, 
sums  of  money,  accounts,  reckonings,  bonds,  bills,  spe- 
cialties, covenants,  contracts,  controversies,  agreements, 
promises,  variance,  trespasses,  damages,  judgments,  ex- 
tents, executions,  claims,  and  demands  whatsoever,  in  law 
or  in  equity,  which  the  said  Stephen  W.  Eighter  ever  had, 
then  had,  or  which  his  heirs,  executors,  or  administrators 
thereafter  could,  should,  or  might  have,  for,  upon,  or  by 
reason  of  any  matter,  cause,  or  thing  whatsoever  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  the 
release. 

This  release  is  set  up  as  a  bar  to  a  recovery  upon  the 
bond  and  mortgage. 

About  eighteen  months  after  the  execution  of  the  re- 
lease, Stephen  W.  Eighter  assigned  the  bond  and  mort- 
gage to  Peter  Martin  and  William  Martin,  the  complain- 
ants. They  caused  an  execution  to  be  issued  upon  the 
judgment.  The  defendant  then  interposed  this  release, 
and  obtained  a  rule  of  the  Circuit  Court  of  the  county  of 
Morris  upon  the  complainants  to  show  cause  why  the 
judgment  should  not  be  cancelled  of  record.  The  com- 
plainants then  filed  this  bill,  praying  that  the  said  release 
may  be  declared  fraudulent  and  void  as  to  them,  or  that 
it  may  be  declared  to  have  been  executed  by  mistake,  or 
that  it  may  be  reformed,  so  far  as  respects  the  bond  and 
mortgage,  so  as  not  to  apply  to  them,  and  that  the  mort- 
gaged premises  may  be  sold,  &c    An  injunction  was 
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allowed.    The  cause  is  now  brought  to  a  final  heaiing 
upon  its  merits. 

There  can  be  no  controversy  but  that  the  release  is 
comprehensive  enough  to  include  the  judgment  and  bond 
and  mortgage.    That  release  must  be  removed  out  of  the 
way  before  the  judgment  or  mortgage  can  be  enforced. 
No  parol  testimony  can  be  admitted  for  the  purpose  of 
showing  that  the  intention  of  the  parties,  or  either  of 
them,  was  different  from  that  expressed  in  and  by  the  re- 
lease itself.    If  it  can  be  shown  that  the  instrument  was 
procured  by  fraud,  that  will  vitiate  it,  and  it  will  be  set 
aside  in  ioto.  If  it  can  be  shown  that  there  was  a  mistake 
in  the  drawing  up  and  executing  it,  for  instance,  that  the 
scrivener  was  instructed  that  in  preparing  the  release  he 
should  exclude  the  judgment  and  mortgage,  and  that  it 
was  executed  under  the  impression  that  it  was  drawn  ac- 
cording to  such  instructions,  but  that  by  mistake  the 
scrivener  had  omitted  to  make  the  exception,  in  such 
case  this  court  will  relieve  the  party  whose  rights  are  af- 
fected by  such  mistake.    But  such  mistake  must  be  esta- 
blished by  evidence  so  clear  and  incontrovertible  that  the 
court  may  feel  an  assurance  that  it  cannot  itself  make 
any  mistake  in  confiding  its  judgment  upon  it.   Courts  of 
equity  have  gone  quite  far  enough  in  reforming  sealed 
instruments.    There  are  instances  where  it  would  seem 
that  the  supposed  hardship  of  the   case  has  had  more 
weight  than  the  evidence  in  influencing  the  judgment  of 
the  court.  Parties  are  not  entitled  to  relief  against  their 
own  mere  carelessness  and  negligence.    A  mistake  in  a 
sealed  instrument  can  be  proved  only  by  reliance  upon 
parol  testimony.    It  is  always  dangerous,  where  parties 
have  reduced  their  intention  and  agreement  to  writing, 
to  undertake  to  substitute  what  they  intended  to  do  for 
that  which  they  actually  did  do. 

The  complainants  endeavor  to  avoid  the  release  upon 
three  grounds :  first,  fraud ;  second,  mistake ;  third,  that 
the  defendant's  conduct  induced  them  to  advatice  tlneir 
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money  and  to  purchase  the  judgment  and  mortgage,  and 
that  he  is  chargeable,  therefore,  with  standing  by  and 
seeing  the  complainants  advance  their  money  upon  obli- 
gations of  his  own  which  were  worthless. 

First.  Was  there  anything  in  the  manner  in  which  the 
release  was  executed  which  subjects  it  to  the  charge  of 
fraud,  or  to  make  it  fraudulent  for  the  defendant  to  apply 
it  to  the  judgment  and  mortgage  ?  Let  us  take  the  case 
as  it  is  made-by  the  bill.  The  bill  alleges,  that  one  Joseph 
C.  Eighter  and  the  defendant  were  connected  in  business ; 
that  they  held  the  drafts  of  Matthias  Kitchel  for  about 
$1250,  which  had  been  drawn  in  their  favor  upon  differ- 
ent mercantile  houses  at  the  South,  and  which  had  been 
protested  for  nonpayment ;  that  Joseph  C.  Eighter  and 
the  defendant  dissolved  their  business  connections,  and 
in  their  arrangements  the  drafts  became  the  individual 
property  of  Joseph  C.  Eighter ;  that  Joseph  C.  Eighter, 
being  desirous  of  bringing  suits  at  law  to  collect  the 
amounts  due  on  the  drafts  against  the  drawer,  and  being 
in  embarrassed  circumstances,  and  fearful  that  the  col- 
lection of  the  drafts  might  be  embarrassed  by  his  credit- 
ors if  he  should  bring  suit  in  his  own  name,  applied  to 
Stephen  W.  Eighter  to  take  the  drafts,  and  institute  a 
suit  upon  them  in  his  name,  but  for  the  benefit  of  him, 
Joseph  C.  Eighter ;  that  Stephen  W.  Eighter  did  accord- 
ingly commence  the  suit ;  that  when  the  said  suit  was 
about  to  be  tried,  the  defendant  alleged  that  he  was  in- 
terested in  the  said  drafts  and  in  the  event  of  the  suit, 
and  John  S.  Hager,  esq.,  who  was  attorney  in  the  suit, 
thereupon  advised  that  it  might  be  necessary  to  examine 
the  defendant  as  a  witness,  and  that  it  was  necessary  for 
that  purpose  to  release  him,  in  order  to  discharge  any  in- 
terest he  might  have ;  that  the  said  attorney  then  filled 
up  a  printed  form  of  general  release,  and  requested  Ste- 
phen W.  Eighter  to  sign  it;  that  he  objected,  on  the 
ground  of  the  release  being  too  broad  and  general  in  its 
terms ;  whereupon  the  defendant  replied,  that  it  was  no 
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matter,  as  the  release  should  be  given  up  to  him  as  soon 
as  the  trial  was  over,  and  that  it  was  necessary  to  execute 
the  release  in  order  to  discharge  his  interest  in  the  suit 
(the  defendant  then  well  knowing  that  he  had  no  interest, 
and  that  the  release  was  unnecessary) ;  that  the  attorney 
advised  that  it  was  right  and  safe  to  execute  the  release, 
and  that  no  harm  could  come  from  it ;  that  the  defendant 
was  examined  as  a  witness  in  the  cause,  and  that  the  only 
intention  of  the  parties  was  to  release  the  defendant's  in- 
terest in  that  suit ;  that  no  consideration  passed  for  the 
release,  and  that  the  defendant  has  frequently  since  ad- 
mitted his  indebtedness  on  the  bond  and  mortgage. 

Wliat  was  there  in  this  transaction  to  justify  the  court 
in  declaring  that  the  defendant  procured  the  release  by 
fraud  ?  The  proposal  did  not  come  from  him  to  give  the 
release.  It  is  said  he  committed  a  fraud  in  pretending  he 
was  interested  in  the  drafts,  when  he  was  not,  and  when 
he  knew  he  was  not.  If  this  were  so,  it  was  no  fraud. 
Joseph  W.  Righter,  who  declared  the  drafts  belonged  to 
him,  was  standing  by  to  contradict  the  assertion.  But  the 
evidence  in  the  cause  shows  that  there  was  a  dispute  as 
to  the  ownership  of  the  drafts,  and  the  weight  of  the  tes- 
timony is,  that  the  defendant  was  interested  in  the  drafts 
to  the  amount  of  one  half. 

But  it  is  said  there  is  another  fact :  he  promised  the  re- 
lease should  be  given  up  as  soon  as  the  trial  was  over; 
that  there  was  no  consideration  given  for  the  release,  and 
the  only  object  of  it  was  to  make  the  defendant  a  compe- 
tent witness  in  the  suit.  But  all  this  is  at  variance  with 
the  instrument  itself;  and  to  permit  the  complainants  to 
prove  it^  would  be  admitting  parol  testimony  to  contra- 
dict and  vary  the  plain  and  unambiguous  terms  of  a  sealed 
instrument.  If  the  object  was  not  to  release  the  defend- 
ant from  anything  except  from  such  liabilities  as  made 
him  incompetent  to  be  a  witness  in  the  suit,  why  was  not 
such  a  release  drawn  ?  There  is  no  pretence  that  the  de- 
fendant dictated  the  terms  of  the  release.    It  was  dxmwn 
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by  the  attorney  of  the  other  party,  and  waa  retained  for 
some  time,  and  then  delivered ;  there  can  be  no  pretence 
that  it  was  done  hastily  or  through  inadvertence. 

But  there  is  another  view  of  this  feature  of  the  case. 
This  release  was  offered  in  evidence,  and  was  received 
by  the  court  as  a  valid  release  between  the  parties.  Upon 
the  faith  of  it,  the  defendant  was  admitted  as  a  compe- 
tent witness,  and  was  permitted  to  give  evidence  in  the 
suit  at  law.  Stephen  W.  Righter,  or  the  complainants, 
who  stand  in  his  place,  now  come  into  a  court  of  equity, 
and  allege  that  the  release  was  to  be  delivered  up  after  it 
had  effected  its  purpose  with  the  court ;  and  the  defend- 
ant not  fulfiling  his  promise,  this  court  is  called  upon  to 
declare  it  fraudulent  and  void.  Such  a  case  cannot  be 
favored  in  this  court.  The  agreement,  if  there  was  such 
a  one,  was  fraudulent.  It  was  imposed  upon  the  court  as 
a  valid  release,  when  the  parties  had  agreed  it  should  be 
considered  a  mere  matter  of  form,  and  be  cancelled. 

But  there  is  another  circumstance  connected  with  this 
part  of  the  case,  as  the  complainants  state  it  in  their  bill, 
very  unfavorable  to  a  party  seeking  redress  in  a  court  of 
equity.  It  is  stated,  as  a  favorable  circumstance  to  the 
complainants'  case,  that  it  is  admitted  by  all  parties  that 
Stephen  W.  Righter  had  no  interest  in  the  suit  at  law.  It 
is  then  asked,  why,  then,  would  he  release  this  defendant 
of  a  debt  of  fifteen  hundred  dollars  well  secured  without 
deriving  any  advantage  to  himself?  The  answer  is,  he  did 
release  it,  and  there  is  his  release  under  his  hand  and  seal. 
But  the  misfortune  of  Stephen  W.  Righter  is,  that  while 
assuming  a  position  to  avail  himself  of  this  argument,  he 
is  obliged  to  admit  that  he  was  conducting  the  suit  for 
the  benefit  of  Joseph  C.  Righter,  and  doing  it  in  his  own 
name,  for  the  purpose  of  enabling  Joseph  C.  Righter  to 
protect  his  property  from  his  creditors.  The  fraudulent 
position  which  he  occupied  forced  upon  him  the  necessity 
of  executing  the  release.    Where  a  party  in  committing  a 
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fraud,  has  a  still  greater  one  practised  upon  himself  he 
can  have  no  redress  against  it  in  a  court  of  equity. 

The  proof  does  not  sustain  the  allegation  of  fraud  on 
the  part  of  the  defendant  in  procuring  this  release.  It 
was  given  to  him  without  his  solicitation.  I  can  see  no 
fraud  in  his  setting  it  up  as  a  defence  against  a  recovery 
upon  this  bond  and  mortgage.  They  are  embraced  in  the 
legal  construction  of  the  instrument,  and  it  is  not  com- 
petent, under  the  circumstances,  to  show  that  it  was  the 
intention  of  the  parties  that  it  should  be  limited  in  its 
legal  application. 

Second.  The  bill  prays  that  the  release  may  be  de* 
clared  to  have  been  executed  by  mistake.  The  power  o£ 
the  court  to  correct  a  mistake  in  the  execution  of  a  writ- 
ten instrument  was  well  considered  in  the  cases  of  SmUk 
V.  Alien  and  others  {Saxton  46),  and  of  Hendrickson  et  oL  v. 
Ivins  {Saxton  568).  The  mistake  alleged  is  this:  that 
when  the  attorney  of  Stephen  W.  Bighter  had  prepared 
the  release,  he  objected  to  sign  it,  on  the  ground  that  it 
was  too  broad  and  general  in  its  terms,  as  covering  every- 
thing ;  whereupon  the  defendant  replied,  it  was  no  matter, 
as  the  release  would  be  given  up ;  and  then  Mr.  Hager, 
the  attorney,  advised  Stephen  W.  Righter  to  sign  it. 

It  is  manifest  that  the  mistake  was  not  in  Stephen  W. 
Righter's  signing  the  release  under  a  misapprehension  m 
to  it  comprehensiveness ;  for  when  he  made  this  objection, 
neither  the  defendant  or  the  attorney  questioned  the  cor- 
rectness of  his  judgment  as  to  the  character  of  the  instru- 
ment. He  did  not  execute  the  release  under  any  miscon- 
ception or  mistake  as  to  its  contents  or  as  to  its  compre- 
hensiveness or  effect.  He  executed  it  relying  upon  the 
promise  of  the  defendant  that  he  would  return  it  to  him. 
In  that  respect,  the  result  has  proved  he  was  mistaken ; 
but  that  kind  of  mistake  this  court  cannot  remedy.  It  is 
an  obligation  of  honor,  which  the  parties  must  settle  be- 
tween themselves. 

Third.   The   complainants  insist  that  the    defendant 
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shoald  not  be  permitted  to  set  up  the  release  as  against 
them,  because  they  were  induced  by  the  acts  and  conduct 
of  the  defendant  to  advance  their  money  upon  the  bond 
and  mortgage. 

The  complainants  are  the  assignees  of  the  bond  and 
mortgage.  They  are  boTui  fide  assignees.  Do  they  stand 
in  any  better  situation,  in  respect  to  the  defence  set  up, 
than  the  obligee  himself  did  at  the  time  of  the  assign- 
ment? The  assignee  of  a  bond  takes  it  subject  to  all 
the  legal  objections  and  equities  which  exist  against 
it  in  the  hands  of  his  assignor.  If  at  the  time  of  the  as- 
signment this  release  was  a  legal  defence  as  against  the 
the  obligee,  it  is  a  legal  defence  against  the  complainant^ 
his  assignees.  But  they  may  avoid  this  defence  in  equity 
by  showing  that  they  were  induced  to  take  the  assign- 
ment, and  advance  their  money  upon  it,  by  the  acts  and 
conduct  of  the  defendant,  which  make  him  guilty  of  a 
constructive  fraud,  or  by  such  omissions  or  gross  negli- 
gence as  imply  fraud.  If  the  complainants  had  made  ap- 
plication to  the  defendant  to  know  what  amount  was  due 
upon  the  bond  and  mortgage,  and  the  defendant  had  told 
them  the  amount  without  apprizing  them  of  the  exist- 
ence of  the  release,  or  if  the  defendant  had  stood  by  si- 
lently, and  seen  the  complainants  advance  their  money 
upon  the  assignment,  he  would  not,  in  a  court  of  equity, 
be  permitted  to  set  up  the  release  against  the  party  claim- 
ing under  such  assignment.  A  man  who  designedly  or 
knowingly  produces  a  false  impression  upon  another,  who 
is  thereby  drawn  into  some  act  or  contract  injurious  to 
his  own  rights  or  interests,  is  guilty  of  constructive  fraud, 
against  which  a  court  of  equit^^.will  afford  an  adequate 
relie£  This  is  a  familiar  principle  of  equity.  It  will  be 
found  supported  by  numerous  authorities  in  1  SUm/^a  Eq. 
J.^  §  384,  and  following  sections  and  notes  to  the  same. 

Let  tts  see  whether  the  complainants  can  avail  them- 
selves of  this  principle.  It  is  said  that  the  defendant 
treated  the  bond  and  mortgage  as  valid  and  subsiating 
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obligations  binding  upon  him  after  the  execution  of  the 
release.  An  acknowledgment  of  the  amount  of  money 
due  upon  the  bond,  and  that  it  was  a  subsisting  debt, 
would  not,  either  in  a  court  of  equity  or  law,  prevent  the 
defendant  from  pleading  the  release  as  against  the  obli- 
gee. Such  an  acknowledgment  would  not  destroy  the  re- 
lease. To  make  it  available  to  these  complainants,  they 
must  show  that  the  act  was  prejudicial  to  them,  and  was 
made  under  circumstances  to  induce  them,  upon  the  feith 
of  such  acknowledgment,  to  part  with  their  money.  If 
the  acknowledgment  was  not  made  for  the  purpose,  or 
under  circumstances  calculated  to  mislead  the  complain- 
ants, it  could  not  be  construed  as  a  fraud  upon  them. 

The  only  acknowledgment  proved  to  have  been  made 
by  the  defendant  is  by  a  witness,  who  says,  that  some 
time  in  1848,  he  had  a  casual  conversation  with  the  de- 
fendant, and  asked  him  how  he  was  getting  along  with 
his  business.  "  He  said,  very  well ;  his  business  had  done 
well,  so  far  as  he  had  gone  with  it ;  that  his  debts  were 
mostly  paid,  with  the  exception  of  the  mortgage  that 
Stephen  held  upon  his  property  in  Rockaway."  There 
certainly  was  nothing  in  this  conversation  which  Stephen 
W.  Righter  could  take  advantage  of  in  any  way.  It  was 
about  this  time  that  he  sent  the  bond  and  mortgage,  by 
Mr.  Chandler,  to  the  defendant  to  collect  the  interest 
upon  it,  when  the  defendant  produced  the  release,  and 
claimed  it  as  a  discharge  of  the  bond  and  mortgage.  But 
how  did  anything  said  by  the  defendant,  in  the  conversa- 
alluded  to,  prejudice  the  complainants?  They  do  not  al- 
lege that  what  was  then  said  was  even  known  to  them  at 
the  time  of  the  assignment,  and  there  is  no  proof  that  it 
was  ever  heard  of  by  them  until  testified  to  by  the  wit- 
ness. There  can  be  no  pretence  that  they  advanced  their 
money  upon  the  strength  of  that  conversation.  K  they 
did,  that  circumstance  would  not  help  them,  for  they 
ought  not  to  have  relied  upon  it. 

There  is  only  one  other  fact  upon  which  the. complin- 
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ants  rely  to  show  a  constructive  fraud,  and  that  is  the  pay- 
ment of  interest  on  the  bond  on  the  20th  of  Octpber,  1849. 
Of  what  took  place  at  the  time  of  this  payment,  and  of  the 
circumstances  under  which  it  was  made,  we  have  no  legal 
proof.  The  statements  of  the  bill,  as  to  the  particulars  of 
the  transaction,  are  denied  by  the  answer,  and  neither  the 
statements  of  the  bill  or  answer,  as  to  the  particulars,  are 
sustained  by  proof.  The  evidence  of  the  attorney,  detail- 
ing the  negotiation  between  himself  and  Stephen  W. 
Righter,  and  the  declarations  of  the  latter,  are  ruled  out 
as  incompetent  to  be  given  in  evidence.  We  have  the 
fact,  that  on  the  20th  of  October,  1849,  the  defendant  paid 
to  Stephen  W.  Righter  seventy-three  dollars  and  twenty- 
nine  cents  for  interest  money  due  on  the  bond ;  that  when 
the  payment  was  made  the  bond  was  not  there,  and  a 
loose  receipt  was  given  for  the  payment ;  that  no  money 
was  paid,  but  the  defendant  gave  his  due-bill  for  $12.86, 
payable  in  time,  and  the  balance,  making  up  the  amount 
of  $73.29,  was  settled  by  an  account  which  the  defendant 
had  against  Stephen  W.  Righter.  The  mere  fact  of  this 
payment  is  no  bar  or  estoppel  to  the  defendant's  pleading 
the  release  at  law,  or  setting  it  up  in  this  court  against 
the  obligor.  The  release  the  defendant  might  or  might 
not  set  up,  as  he  pleased.  It  was  a  legal  discharge  to  the 
whole  amount  due ;  but  because  the  defendant  did  not 
choose  to  take  advantage  of  it  to  its  full  extent,  what  rea- 
son has  the  obligor  to  complain  ?  The  payment  was  for 
his  benefit,  and  did  not  or  could  not  prejudice  him  in  any 
manner.  A  sealed  instrument  could  not  be  defeated  by 
such  an  act  K  it  is  said  the  payment  is  an  admission  of 
the  obligor  that  the  release  does  not  extend  to  the  bond, 
or  that  it  was  not  the  intention  of  the  parties  that  it  should 
extend  to  it,  the  answer  is,  the  release  speaks  for  itself, 
and  as  to  its  embracing  the  bond  there  is  no  question ;  the 
instrument  must  be  construed  as  to  its  legal  effect,  and 
the  intention  of  the  parties  cannot  be  substituted.  Do  the 
complainants  stand  in  any  better  situation  than  their  as- 
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signor  ?  The  complainants  had  the  opportunity  of  making 
application  directly  to  the  defendant  to  know  whether  he 
had  any  defence,  legal  or  equitable,  against  the  bond.  If 
such  application  had  been  made,  and  the  defendant  had 
told  them  the  sum  of  91^00  was  due,  and  had  not  dis- 
closed their  release,  then  the  defendant  would  have  been 
estopped  from  setting  it  up  against  them.  This  is  quite 
as  &r  as  any  of  the  cases  referred  to  go.  In  Davison  v. 
Franklin  (1  Bam.  ^  Add.  142 ;  20  E.  C.  L.  253),  a  war- 
rant of  attorney  was  given  to  confess  judgment  for  a 
gaming  debt.  The  plaintiff,  Davison,  purchased  the  judg- 
ment ;  but  before  doing  so,  his  attorney  produced  the  bond 
to  the  defendant,  and  informed  him  it  had  been  offered 
for  sale,  and  asked  him  whether  he  admitted  it  to  be  a 
good  debt,  and  whether  it  was  given  for  a  good  and  valu- 
able consideration.  The  defendant  replied,  "Yes,  this  is 
my  handwriting ;  I  owe  Mr.  Davison  the  money,  and  have 
no  objection  to  make  to  it ;  it  will  be  paid  when  it  is  due." 
In  Watson's  Executors  v.  McLaren  (19  Wend.  667),  the  ex- 
tent of  the  principle  established  was,  that  declaring  a  note 
to  be  good,  to  one  about  to  purchase  it,  or  standing  by  in 
silence  when  it  is  transferred  for  consideration,  is  an  es- 
toppel in  pais  against  a  debtor.  In  Foster  v.  Newland  (21 
Wend.  94),  the  principle  settled  was,  that  where  a  deUor 
admits  to  a  third  person  an  existing  balance  due  from  him 
on  a  bond  or  other  chose  in  action,  and  upon  tlie  strength 
of  such  admission  such  person  takes  an  assignment  of 
the  bond  or  other  chose  in  action,  the  debtor,  in  a  suit 
subsequently  brought  for  the  recovery  of  such  balance, 
is  estopped  from  showing  a  claim  against  the  original  cre- 
ditor for  the  purpose  of  reducing  the  amount  of  the  re- 
covery, although  the  assignment  was  taken  tor  9^  precedent 
debt. 

iNow  in  this  case  no  application  was  made  by  the  com- 
plainants, or  on  their  behalf  to  the  defendant,  to  asc^tain 
the  validity  of  the  bond,  or  what  was  due  upon  it  Ho 
was  not  apprized  of  their  intention  to  purchase  tlie  bond. 
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He  was  guilty  of  no  act  of  commission  or  omission  having 
any  reference  to  the  complainants'  purchase.  The  pay- 
ment of  the  interest  was  a  private  dealing  between  the 
debtor  and  creditor  without  any  reference  to  third  per- 
sons, and  affecting  no  one's  interest  but  their  own.  The 
complainants  may  have  been  induced  by  it  to  run  the  risk 
of  purchasing  the  bond,  but  they  cannot  say  that  they 
have  been  defrauded  by  the  defendant's  conduct.  The 
bond  in  the  hands  of  a  third  person  was  prima  facie  evi- 
dence that  the  amount  it  called  for  was  due  and  owing, 
and  that  it  was  a  valid  bond.  The  payment  of  interest 
upon  it  was  prima  facie  evidence  that  the  balance  was  due. 
The  complainants  chose  to  take  the  bond  upon  the  repre- 
sentations of  the  obligee,  and  not  upon  the  faith  of  any- 
thing that  was  done  by  the  obligor.  The  truth  is  the  com- 
plainants did  not  take  the  bond  relying  upon  anything 
that  was  said  or  done  by  the  obligor.  How  did  they  know 
that  the  interest  was  paid  on  the  20th  of  October,  1849  ? 
They  derived  their  information  from  the  obligee  alone. 
He  brought  to  their  attorney,  written  on  a  paper  about 
two  inches  long  and  one  inch  wide,  the  following  memo- 
randum in  the  handwriting  of  the  defendant:  "J78.79, 
Itec'd  Oct.  20,  1849."  They  took  his  word  for  it  that  this 
was  for  interest  on  the  bond.  In  looking  at  the  conduct 
of  the  defendant,  there  can  be  no  doubt  that  if  application 
had  been  made  directly  to  him,  he  would  have  denied  his 
liability  upon  the  bond,  and  insisted  upon  the  release.  No 
one  can  look  at  the  case — the  pleadings,  the  evidence,  and 
the  circumstances,  and  not  be  satisfied  that  the  procuring 
of  the  payment  of  the  interest  and  of  the  memorandum 
referred  to  was  a  contrivance  of  Stephen  W.  Righter  to  ob- 
tain something  from  the  defendant  which  would  estop 
him  from  pleading  the  release  against  an  assignee  of  the 
bond. 

This  case  is  an  extremely  hard  one  for  Stephen  W. 
Bighter.  It  is  evident  that  he  has  never  received  payment 
of  ihe  money  intended  to  be  secared  by  the  bond  and 
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mortgage.  But  here  is  a  solemn  instrament,  executed 
under  his  seal,  by  which  he  releases  the  obligee  from  the 
payment  of  that  bond.  This  court  has  no  right  to  set  it 
aside  unless  for  fraud,  or  to  control  its  legal  effect  unless 
some  mistake  can  be  shown.  I  can  make  no  new  principle 
of  law  or  equity  to  relieve  the  particular  hardship  of  any 
case. 

The  appeal  was  argued  by 
Whdpley  and  Doddy  for  appellants. 
Chandler  and  Zabrisldey  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Potts,  J.  The  object  of  the  bill  of  complaint  in  this 
case  was  to  have  a  certain  release,  executed  by  Stephen 
Eighter  to  Michael  Righter,  on  the  19th  May,  1847,  de- 
clared fraudulent  and  void,  or  to  have  it  reformed,  so  fiwr 
as  respects  the  bond  and  mortgage  held  by  the  complain- 
ants ;  and  for  an  injunction,  &c. 

This  bond  and  mortgage  had  been  given  by  Michael  to 
Stephen,  in  1842,  and  Stephen  assigned  to  the  complain- 
ants for  full  consideration,  in  1849,  there  being  then  91^00 
due  on  the  bond. 

The  release  in  question  was  a  general  release,  and  Mi- 
chael sets  it  up  as  a  bar  to  a  recovery  upon  the  bond  and 
mortgage. 

The  complainants,  in  the  first  place,  allege  yra?/d  in  the 
inception  of  this  release.  Parol  evidence  is  admissible  for 
the  purpose  of  establishing  this  allegation ;  and  by  this 
means  the  facts  and  circumstances  connected  with  the  ex- 
ecution of  this  paper  were  brought  before  the  court. 

They  were  briefly  these :  Joseph  C.  Righter  was  the 
holder  of  certain  drafts,  drawn  by  Kitchel  on  parties  at 
the  South,  and  endorsed  by  Michael  Righter.  They  had  been 
protested,  and  were  of  doubtful  value.  He  put  tiieee  dimfts 
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into  the  hands  of  Stephen  Righter,  to  he  collected  for  his, 
Joseph's,  use ;  and  Stephen  hrought  a  suit  upon  them,  in 
his  own  name,  against  Eltchel,  the  drawer. 

Michael  Righter  was  deemed  to  he  an  important  witness 
for  Stephen  in  that  suit ;  and  ahout  the  time  of  the  trial, 
it  seems  to  have  heen  supposed  that,  to  make  him  com- 
petent as  a  witness,  it  was  necessary  that  Stephen  should 
release  him.  The  attorney  who  had  charge  of  the  suit 
filled  up  a  printed  form  of  a  general  release  for  Stephen 
to  execute ;  and  after  some  objection,  that  it  was  too  broad, 
which  was  obviated  by  the  assurance  of  the  attorney  that 
he  might  safely  sign  it,  he  put  his  name  to  it. 

It  clearly  appears  that  the  object  of  executing  this  release 
was  to  make  Michael  Righter  a  competent  vntness  in  the  case 
of  Righter  v.  Kiichel.  No  other  purpose  was  expressed, 
or  even  hinted  at,  by  anybody,  either  before  or  at  the 
time  of  the  execution.  Michael  never  suggested  any  other 
use  to  be  made  of  it.  For  that  single  purpose  it  was  pre- 
pared by  the  attorney.  For  that  purpose,  alone,  Stephen 
executed  it.  Michael  undoubtedly  knew  when  he  received  it 
that  that  was  the  sole  purpose  for  which  Stephen  executed 
and  delivered  it  to  him.  He  was  present  with  Stephen  at 
its  execution,  and  this  purpose  was,  beyond  a  question, 
clearly  understood.  Not  only  the  pleadings  and  the  evi- 
dence, but  the  circumstances  of  the  case  show  this.  In 
the  first  place,  Stephen  had  no  personal  interest  whatever 
in  the  suit  against  Kitchel.  He  was  merely  the  nominal 
plaintiff.  He  held  the  drafts  merely  for  collection.  He 
had  no  earthly  motive  to  execute  such  a  paper  beyond  a 
desire  to  befriend  the  plaintiff  in  the  suit.  And,  in  the 
second  place,  the  release  was  a  boon  bestowed  on  Michael; 
he  was  the  party  who  received  a  favor,  if  anybody.  It  re- 
leased him  from  his  liability  as  endorser  on  the  drafts.  It 
was  valuable  to  him  in  that  aspect  of  the  case.  Under 
these  circumstances,  it  is  impossible  to  conceive  why  Ste- 
phen should  have  intended  to  make  a  great  pecuniary  sa- 
4)rifice,  to  give  up  a  bond  and  mortgage  for  a  large  amount 
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for  the  purpose  of  inducing  Michael  to  accept  this  instru- 
ment, or  why  Michael  should  have  expected  to  obtain  a 
large  pecuniary  compensation  for  consenting  to  be  re- 
leased from  heavy  legal  liabilities. 

Michael  Righter  is  probably  the  first  person  who  ever 
gravely  pretended  in  a  court  of  justice  that  he  had  been 
paid  31500,  or  its  equivalent,  for  consenting  to  be  released 
from  his  endorsements  on  commercial  paper. 

A  strange  idea  seems  to  have  got  into  this  case,  that 
this  release  had  something  to  do  with  an  nUerest  Michael 
claims  that  he  had  in  these  drafts.  Stephen's  release  had 
nothing  to  do  with  that.  To  effect  that  interest,  if  he  had 
any,  the  release  should  have  been  executed  by  Michael  to 
Stephen.  In  point  of  fact,  Stephen's  release  was  unneces- 
sary for  the  purpose  of  Michael's  competency  as  a  witness. 
It  was  his  interest  in  the  drafts,  if  he  had  any,  that  made 
him  incompetent.  And  upon  his  own  case,  as  he  states  it, 
he  got  a  release  from  his  liability  as  endorser  on  the  drafts, 
got  81500  to  boot  by  covering  the  bond  and  mortgage 
with  the  same  release,  and  then  went  into  court  and  testi- 
fied as  a  disinterested  witness  in  a  suit  brought  to  recover 
the  amount  of  the  drafts  of  which  he  was  the  owner  of  one 
moiety  at  the  time,  and  which  interest,  as  &r  as  appears, 
he  has  never  in  any  way  surrendered  or  compromised. 

The  fact  is  established,  there  can  be  no  doubt  about  it, 
that  both  Stephen  and  Michael,  at  the  time  of  the  execution 
of  this  release,  understood  perfectly  that  the  object,  and  the 
sole  object  of  it,  was  to  make  him,  Michael,  competent  as 
a  witness ;  that  no  other  purpose  was  intended  or  dreamed 
of  by  Stephen ;  and  Michael  knew  very  well  that  if  Ste- 
phen had  had  the  most  distant  intimation  that  it  was  to 
be  used  to  bar  a  recovery  of  the  bond  and  mortgage,  it 
would  never  have  been  given. 

Michael  says,  in  his  answer,  it  was  ^'a  general  release 
from  said  Stephen  W.  Righter  to  myself,  of  such  force 
and  effect  as  it  purports  to  be,  and  I  made  uh  of  thai  op* 
portunity  to  insist  upon  and  obtain  it.'' 


18M.]      COUBT  OF  XRRORS  AND  APPBAL8.        525 

Martia  v.  Righten 


Then  he  insisted  upon  it ;  he  was  instrumental  in  ob- 
taining it.  He  insisted  upon,  he  was  instrumental  in  ob- 
taining an  instrument  without  any  consideration  in  the 
world,  which  operated  as  a  bar  to  the  recovery  of  a  bond 
of  some  91500,  an  honest  debt  due  from  him  to  his  neigh- 
bor, without  that  neighbor  having  the  least  idea  that  that 
was  to  be  the  purpose  of  it — ^he  knowing  that  that  neigh- 
bor was  to  be  deceived  and  cheated  by  its  operation. 

What  is  fraud  but  the  obtaining  an  advantage  over  an- 
other by  deception,  trick,  or  artifice  ?  To  say  that  he  stood 
by,  was  silent,  and  said  nothing ;  that  it  was  the  negli- 
gence of  the  attorney  or  the  lack  of  caution  in  Stephen 
that  induced  the  execution  of  such  an  instrument,  is  to 
stick  in  the  bark  of  the  transaction.  Me  who  mtended  at 
the  time  to  turn  the  transaction  from  an  innocent  to  afraudideni 
purpose  is  a  fraud  doer.  There  was  fraud  in  obtaining  such 
a  release  for  such  a  purpose. 

Upon  this  ground,  in  my  judgment,  the  decree  below 
should  be  reversed. 

I  am  of  opinion  there  is  another  ground  upon  which 
the  complainants  below  are  entitled  to  relief  upon  the 
strength  of  the  evidence  in  this  case.  Michael  Righter 
was  indirectly  instrumental  in  inducing  the  complainants 
to  take  an  assignment  of  the  bond  and  mortgage.  He 
went  to  Stephen  before  the  assignment,  on  the  20th  of 
October,  1849,  and  paid,  or  settled  with  him  for  J78.79 
on  account  of  interest  due  on  this  very  bond,  wrote  a  re- 
ceipt with  his  own  hand  for  Stephen  to  sign  for  the 
amount,  expressing  that  it  was  for  interest  due  on  this 
very  bond  held  by  Stephen  against  him,  and  gave  to  Ste- 
phen a  paper  on  which  he  wrote  "  J78.79,  Rec'd  Oct  20, 
1849,"  in  order  that  he  might  endorse  it  on  the  bond ;  he 
said  nothing  of  the  release ;  and  though  he  did  not  see 
or  communicate  with  the  complainants  or  their  attorney 
himself,  yet  he,  by  this  means,  authorized  Stephen  truths 
fully  to  represent  to  the  complainants'  counsel  that  that 
amount  of  interest  had  been  paid  that  day  on  the  bond 
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by  Michael  himself,  and  that  he  had  thus  virtually  ac- 
knowledged his  indebtedness  for  the  balance  of  principal 
and  interest  remaining  due.  If  this  transaction  had  taken 
place  in  the  presence  of  the  complainants  or  their  attor- 
ney, it  would  have  estopped  Michael  from  setting  up  the 
release  as  against  the  assignees  of  the  bond  and  mortgage; 
and  the  distinction  between  an  act  done  in  the  presence  of 
a  party,  by  which  he  is  induced  to  become  a  purchaser, 
and  the  same  act  done  in  the  presence  of  a  third  party, 
and  which,  being  truthfully  represented  to  another,  induces 
him,  upon  that  information,  to  purchase,  is  a  distinction 
without  a  difterence.  An  "equitable  estoppel,"  says  Mr. 
Justice  Carpenter,  in  Den  v.  Baldwin^  1  Zab,  403,  "  rests 
upon  the  principle,  that  when  any  one  has  done  an  act  or 
made  a  statement  which  it  would  be  fraud  on  his  part  to 
controvert  or  impair,  and  such  act  or  statement  has  so  in- 
fluenced any  one  that  it  has  been  acted  upon,  the  party 
making  it  will  be  estopped  and  cut  oft*  from  the  power  of 
retraction.  It  must  appear,  first,  that  he  has  done  some 
act  or  made  some  admission  inconsistent  with  his  claim ; 
secondly,  that  the  other  party  has  act^d  on  such  conduct 
or  admission  ;  and  thirdly,  that  such  party  will  be  injured 
by  allowing  such  conduct  or  admission  to  be  withdrawn." 
The  decree  of  the  court  below  is  reversed. 

The  following  dissenting  opinion  was  read  by 

Elmer,  J.  I  am  compelled  to  dissent  from  the  opinion 
of  the  majority  of  the  court.  That  the  release  which  is 
sought  to  be  avoided  is  suflicient  in  law  to  discharge  the 
judgment  and  the  collateral  bond  and  mortgage  held, 
when  it  was  executed,  by  Stephen  W.  Righter,  the  re- 
leasor, is  not  disputed.  That  Stephen  must  have  under- 
stood that  such  would  be  its  legal  effect,  appears  to  me 
unquestionable.  It  is  expressly  stated  in  the  bill  that  he 
objected  to  it  at  the  time  as  covering  everything ;  but  was 
answered,  that  it  was  no  matter,  as  it  would  be  given  up 
to  him  as  soon  as  the  trial  was  over.    There  is,  ^erefore^ 
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not  the  slightest  ground  for  the  charge,  that  there  was  a 
mistake  in  point  of  fact  If  it  was  true,  which  by  no 
means  appears,  that  he  was  mistaken  as  to  its  legal  opera- 
tion, and  was  ignorant  that  it  discharged  his  claim  on  the 
bond  and  mortgage,  he  is  entitled  to  no  relief  on  that 
ground,  it  being  his  duty  to  inform  himself,  as  he  had 
ample  opportunity  to  do.  If,  as  the  bill  states  and  the 
facts  of  the  case  tend  to  show,  he  relied  on  the  expecta- 
tion that  it  would  be  given  up  as  soon  as  the  trial  was 
over,  he  is  precluded  by  his  own  showing  from  objecting 
to  the  consequences  of  his  own  folly.  It  was  not  and  could 
not  be  denied,  that  if  the  release  was  intentionally  exe- 
cuted in  so  broad  a  form  as  to  discharge  the  mortgage 
debt,  so  as  to  enable  Michael  Righter  to  become  a  wit- 
ness, with  the  understanding  that  it  should  be  afterwards 
surrendered,  this  was  a  fraud  upon  the  law,  and  the  court 
will  not  lend  its  aid  to  relieve  the  party  from  the  conse- 
quences of  his  own  wrong  doing. 

But  the  ground  most  relied  on  for  setting  aside  the  re- 
lease is,  that  it  was  procured  by  the  fraudulent  contri- 
vance or  concealment  of  Michael  Righter,  the  respondent. 
If  this  charge  is  established,  there  can  be  no  doubt  of  the 
power  and  duty  of  a  court  of  equity  to  interfere,  and  pre- 
vent it  from  discharging  an  honest  debt.  In  order  to  as- 
certain in  what  the  fraud  is  alleged  to  have  consisted,  we 
must  look  to  the  bill  of  complaint,  for  the  appellants  must 
stand  or  fall  by  the  case  they  have  themselves  presented. 
Much  of  the  argument  of  their  counsel  went  upon  grounds 
not  only  not  presented,  but  upon  such  as  are  inconsistent 
with  the  case  made. 

The  allegations  of  the  bill  are,  not  that  Michael  Righter 
was  or  claimed  to  be  interested  in  the  suit  brought  against 
Matthias  Kitchel,  in  the  name  of  Stephen  W.  Righter  as 
the  endorser  of  the  drafts,  and  not  that  the  object  of  the 
release  was  to  discharge  that  interest ;  but  that  he  alleged 
the  drafts  were  given  for  the  payment  of  a  debt,  half  of 
which  was  due  to  him,  and  that  be  was  still  entitled  to 
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half  of  whatever  should  be  collected  on  them ;  and  that 
Stephen  W.  Righter  was  advised  by  his  attorney,  that  it 
might  become  necessary  upon  the  trial  to  call  and  exam- 
ine Michael  Righter  as  a  witness ;  and  that,  as  his  testi- 
mony might  be  objected  to  on  the  ground  of  his  interest 
in  the  event  of  the  suit,  it  was  necessary  and  proper  to 
execute  a  release  to  him.  It  is  also  averred  that  when  the 
release  was  filled  up,  Stephen  objected  to  it,  as  being  too 
broad  and  general  in  its  terms,  as  covering  everything ; 
whereupon  Michael  replied,  that  it  was  no  matter,  as  the 
release  should  be  given  up  to  Stephen  as  soon  as  the  trial 
was  over.   Also,  that  Michael  Righter  well  knew  he  had 
no  interest  in  the  suit,  and  that  the  attorney  advised  Ste- 
phen it  was  right  and  safe  for  him  to  sign  the  release,  and 
thereupon,  and  in  consequence  of  such  promise  as  afore- 
said, (that  is  to  give  it  up)  he  executed  it,  and  it  was  de- 
livered to  Michael  Righter,  who  was  sworn  and  examined 
as  a  witness  in  the  cause.  The  bill  also  avers  that  Stephen 
W.  Righter  never  received  any  consideration  for  the  re- 
lease, not  even  the  nominal  sum  of  one  dollar,  mentioned 
therein,  and  that  it  was  never  his  intention  to  release  the 
judgment,  and  that  Michael  Righter  never  asked  him  to 
do  so,  or  intimated  to  him,  in  any  way,  that  he  wished  him 
to  execute  the  said  release  for  that  purpose. 

In  response  to  these  allegations,  the  answer  of  Michael 
Righter  states,  that  he  was  entitled  to  one  half  of  what- 
ever should  be  recovered  on  the  drafts,  and  states  how 
his  interest  arose.  It  states  that,  having  this  interest,  his 
intention  was  to  appropriate  the  same  towards  the  pay- 
ment of  his  indebtedness  to  Stephen,  and  that  he  so  in- 
formed him ;  that  when  he  was  informed  the  drafts  were 
in  the  hands  of  Stephen,  and  it  was  intended  to  sue 
Kitchel  on  them,  he  expressed  his  disapprobation  to  Ste- 
phen, and  the  suit  was  brought  without  his  approbation 
or  consent ;  that  the  suits  remained  pending  for  about  two 
years  :  and  being  asked  by  John  S.  Hager,  the  attorney 
for  the  plaintifi*,  what  was  his  interest  in  the  drafts^  he  in- 
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formed  him ;  and  that  he  would  not  be  sworn  on  said  trial 
as  a  witness  until  he  had  something  to  show  for  said  drafts, 
and  an  equivalent  for  his  interest  therein ;  and  the  attor- 
nej  told  him  it  would  be  necessary  he  and  Stephen  should 
come  down  to  his  office  before  said  trial,  and  make  an  ar- 
rangement of  those  matters ;  that  within  a  few  days  Ste- 
phen came  to  him,  and  desired  him  to  go  to  Morristown 
upon  a  day  he  fixed ;  that  he  did  go  there  on  that  day, 
and  at  the  office  of  the  attorney  met  Stephen,  and  in  his 
presence  told  the  attorney  the  circumstances  relating  to 
the  drafts,  and  expressed  his  dissatisfaction  with  the  suit 
against  Kitchel,  and  fear  that  the  amount  thereof  would 
be  lost  in  that  way,  and  declared  that  he  would  not  con- 
sent to  be  sworn  upon  said  trial,  or  hare  anything  to  do 
with  said  suit,  unless  his  said  interest  in  said  drafts  was 
divested,  and  the  same  accounted  for  to  and  settled  with 
him  by  the  said  Stephen ;  and  that  the  one  equal  half 
part  of  said  drafts  was  nearly  equal  to  the  amount  then 
owed  by  him  to  said  Stephen,  and  that  the  attorney  told 
Stephen  it  would,  according  to  the  agreement  and  the 
circumstances  there  stated,  be  proper  and  necessary  for 
him  to  execute  a  release,  and  thereupon  the  attorney  filled 
up  a  printed  release,  and  the  same  was  executed  by  the 
said  Stephen;  that  it  was  delivered  and  put  into  his 
pocket,  and  that  in  a  few  minutes  afterwards,  at  the  re- 
quest of  the  attorney,  he  handed  it  back  to  him,  to  be  re- 
turned in  court,  which  was  afterwards  done.  He  denies 
that  he  ever  promised  to  give  it  up  as  soon  as  the  trial 
was  over. 

An  attempt  was  made  to  disprove  the  answer,  but  it 
entirely  failed.  The  weight  of  the  evidence  is,  that  Mi- 
chael Kighter  was  in  justice  entitled  to  one  half  of  the 
drafts.  It  is  not  stated  in  the  bill  or  answer,  nor  does  it 
distinctly  appear  by  the  evidence,  what  was  said  by  Mi- 
chael Kighter  when  he  was  sworn  as  a  witness  and  pro- 
duced the  release  in  regard  to  his  interest  in  the  drafts. 
The  only  possible  mode  in  which  the  release  to  him  bjr 
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Stephen  could  operate  to  discharge  his  interest  in  the 
event  of  the  snit,  was  by  his  receiving  it  as  an  equivalent 
for  that  interest.  Having  done  this,  and  been  actually 
sworn,  he  was  precluded  from  setting  up  that  interest  af- 
terwards, whether  he  was  in  fact  questioned  as  to  his  in- 
terest or  not.  Unless  the  release  is  allowed  to  operate  in 
discharge  of  Stephen's  judgment  against  him,  the  result 
would  be  that  he  was  entrapped  into  an  act  which  cut 
him  off  from  any  right  to  what  might  be  recovered  of 
Kitchel,  or  of  the  other  parties  to  the  drafts,  without  any 
equivalent  whatever.  It  is  not  necessaiy,  however,  to  the 
validity  of  this  release  that  a  consideration  should  be 
shown.  If  it  clearly  appeared  that  there  was  none,  that 
would  no  doubt  be  a  strong  reason  for  inferring  a  mistake 
or  fraud.  But  all  the  circumstances  combine  to  show  that 
the  very  consideration  the  bill  states  was  pretended  and 
was  false,  in  reality  existed,  and  that  Stephen  W.  Righter, 
with  full  knowledge  of  the  facts,  or  at  least  with  ample 
opportunity  to  ascertain  the  facts  and  the  law,  and  acting 
under  the  advice  of  his  counsel,  thought  it  a  sufficient 
reason  for  signing  and  delivering  a  general  release  of  all 
his  claims  against  Michael,  that  Michael  should  consent 
to  be  a  witness  for  him,  and,  if  needful,  declare  himself 
to  have  no  interest  in  the  suit.  Such  a  consideration  is 
perfectly  valid  if  the  parties  acted  in  good  faith,  and  there 
is  no  evidence  that  Michael  did  not.  It  does  not  appear 
that  he  instigated  the  suit,  or  that  he  volunteered  to  be  a 
witness.  The  contrary  is  distinctly  averred,  and  there  is 
nothing  to  disprove  the  answer  in  these  particulars. 

That  Michael  Righter  was  afterwards  willing  to  have  a 
settlement  of  what  his  proper  share  of  the  money  due  on 
the  drafts  was,  and  pay  Stephen  the  difference,  the  evi- 
dence shows,  and  he  does  not  deny.  But  it  is  not  pre- 
tended that  this  is  a  sufficient  ground  for  interfering  with 
the  legal  effect  of  the  release.  It  is  not  alleged  that  there 
was  any  miscalculation  or  misapprehension  as  to  the  real 
amount  due  on  the  judgment.    That  it  was  highly  imjou* 
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dent  in  Stephen  to  execute  such  a  release,  now  that  the 
suit  against  Kitehel  has  failed,  is  very  obvious.  But  courts 
of  equity  cannot  relieve  parties  from  the  unexpected  con- 
sequences of  their  voluntary  acts,  unless  it  is  made  very 
satisfactorily  to  appear  that  they  were  the  victims  of  a 
mistake  they  are  not  themselves  accountable  for,  or  of 
fraud  on  the  part  of  those  who  claim  against  them.  I  am 
therefore  of  opinion  that  the  release  stands  wholly  unim- 
peached  and  in  iuU  force. 

The  appellants  however  insist,  that  being  assignees  for 
a  valuable  consideration  without  notice  of  the  release,  and 
having  been  induced  to  take  the  assignment  by  the  acts 
and  admissions  of  Michael  Bighter,  he  cannot  in  good 
faith  set  up  the  release,  as  against  them,  whatever  may  be 
its  effect  as  between  him  and  Stephen  W.  Righter.  An 
estoppel  in  pais  is  stated  by  Judge  Carpenter,  in  the  case 
of  Den  V.  BoMmn,  1  Zab.  403,  to  be  as  follows :  "  This 
equitable  estoppel  rests  upon  the  principle,  that  when 
any  one  has  done  an  act  or  made  a  statement  which  it 
would  be  fraud  on  his  part  to  controvert  or  impair,  and 
such  act  or  statement  has  so  influenced  any  one  that  it 
has  been  acted  upon,  the  party  making  it  will  be  estopped 
and  cut  off  from  the  power  of  retraction.  It  must  appear, 
first,  that  he  has  done  some  act  or  made  some  admission 
inconsistent  with  his  claim ;  secondly,  that  the  other  party 
has  acted  upon  such  conduct  or  admission ;  and  thirdly, 
that  such  party  will  be  injured  by  allowing  such  conduct 
or  admission  to  be  withdrawn.  It  is  intended  that  in  good 
conscience  and  honest  dealing  he  ought  not  to  be  per- 
mitted to  gainsay  them."  This  statement  of  the  doctrine 
may  be  accepted  as  correct ;  but  it  does  not  profess  to 
contain  all  the  e3q)lanations  of  which  it  is  susceptible.  In 
most  cases,  it  will  be  important  to  inquire  how  or  to  whom 
the  acts  or  admissions  were  made.  The  object  is  to  pre- 
vent fraud.  Unless,  therefore,  the  acts  or  admissions  were 
80  made  as  to  show  a  design  to  produce  a  fidse  impres- 
sion, or  were  of  such  a  kind  that  such  would  be  their 
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natural  result,  there  would  be  no  fraud  to  prevent.  No 
case  was  produced,  nor  do  I  suppose  one  can  be  found, 
that  goes  farther  than  this.  Where  it  is  said  the  admis* 
sions  must  be  acted  on,  it  is  meant,  as  the  authorities  re* 
lied  on  show,  that  they  induced  the  other  party  to  do  what 
otherwise  he  would  not  have  done. 

It  is  to  be  noticed,  in  the  first  place,  that  the  appellants 
are  themselves  chargeable  with  great  negligence  in  not 
applying  themselves,  or  by  their  agent,  to  Michael  Righter, 
and  thus  ascertaining  whether  he  acknowledged  the  debt 
Judgments  and  bonds  and  mortgages  are  always  taken  by 
an  assignee,  as  they  were  bound  to  know,  and  as  their 
counsel  did  know,  subject  to  whatever  defence  the  maker 
had  as  against  the  assignor.  In  this  case  they  were  about 
to  accept  the  assignment  of  a  judgment  and  collateral 
bond  and  mortgage  payable  on  demand  and  more  than 
seven  years  old.  Had  their  agent  applied  to  Michael,  and 
he  had  stated  to  him  that  he  held  the  release,  and  claimed 
that  it  discharged  the  debt,  but  nevertheless,  inasmuch  as 
the  amount  of  his  interest  in  the  drafts  was  less  than  the 
amount  due  on  the  judgment,  or  for  any  other  reason,  he 
was  willing  to  pay,  and  did  pay  the  interest  appearing  to 
be  due,  to  take  a  receipt  for  it  as  so  much  due,  and  allow 
such  payment  to  be  endorsed  on  the  bond,  it  cannot  be 
pretended  the  assignees  would  have  stood  in  any  better 
situation  than  Stephen  did.  Instead  of  applying  directly 
to  Michael,  it  appears  the  appellants  thought  proper  to 
act  upon  the  faith  of  the  statements  made  by  Stephen, 
and  it  is  urged,  that  to  the  extent  that  Stephen's  state- 
ments were  true  they  had  a  right  to  do  so.  But  did  Ste- 
phen tell  them  the  whole  truth  ?  If  he  did,  he  told  them 
that  he  had  previously  placed  the  bond  and  mortgage  in 
the  hands  of  an  attorney  to  collect  the  interest ;  that  the 
attorney  applied  to  Michael  accordingly,  and  he  produced 
the  release  as  a  complete  discharge,  and  refused  to  pay, 
and  thereupon  the  attorney  handed  them  back  to  Stephen, 
and  informed  him  of  what  had  taken  place.   By  making 


19W.]      COURT  OF  ERRORS  AND  APPEALS.        583 

Martin  v.  Eigbter. 

Stephen  their  agent,  they  became  chargeable  with  all  the 
knowledge  he  had. 

H^!Q  the  appellants  gone  to  Michael,  and  informed  him 
that  they  proposed  to  take  the  assignment,  he  wonld  have 
been  bound  to  disclose  his  real  position.  Bat  he  was  not 
bound  to  inform  Stephen  of  what  he  already  knew,  and 
cannot  be  charged  with  doing  an  act  inconsistent  with  his 
claim  because  he  said  nothing  then  about  the  release. 
Unless  the  admission  made  to  Stephen  would  enable  him 
to  enforce  the  judgment,  it  could  place  his  assignees  in 
no  better  position.  The  receipt  drawn  up  Jby  Michael  and 
signed  by  Stephen  was  retained  by  Michael,  and  all  that 
Stephen  had  to  show  to  the  counsel  of  the  appellants  was 
the  memorandum  "  873.79,  Rec'd  Oct.  20,  1849,"  which 
of  itself  indicated  nothing,  and  was  not  an  act  on  which 
the  assignees  had  any  right  to  rely  or  upon  which  they 
did  rely.  They  did  not  take  the  securities  upon  the  faith 
of  this  paper,  but  upon  the  faith  of  Stephen's  representa- 
tions, which  were  only  a  part  of  the  truth.  There  was, 
in  my  opinion,  no  act  or  admission  made  by  Michael  in- 
consistent with  his  claim  to  hold  on  to  the  release,  and 
his  willingness  to  settle  with  Stephen  the  difference  be- 
tween his  interest  in  the  drafts  and  the  amount  due  on 
the  judgment. 

Equity,  it  was  insisted,  carries  this  species  of  estoppel 
further  than  courts  of  law,  and  we  were  referred  to  several 
cases  contained  in  Batten  on  Specif.  Per.  88.*  The  author 
states  the  principle  to  be  deduced  from  them  as  follows  : 
"  When  a  person  has  tacitly  encouraged  the  act  being 
done,  or  has  consented  to  it,  he  shall  not  exercise  his  legal 
right  in  opposition  to  that  consent."  That  Michael  Righter 
did  not  consent  to  an  assignment  he  never  heard  of  is 
clear.  Did  he  tacitly  encourage  it  ?  This,  in  the  nature 
of  things  and  according  to  the  cases,  he  could  only  do  by 
keeping  back  something  he  was  bound  to  communicate. 


*  7  Law  Lib..  69  Rep. 

2y* 


534    COURT  OF  BRROBS  AND  APPSALS.  [Mo. 

Martin  •.  Rigbter. 

He  did  not  do  this,  for  Stephen  W.  Eighter,  with  whom 
alone  he  had  intercourse,  knew  all  about  the  release.  The 
only  act,  then,  that  he  can  be  charged  with  doing  is  the 
putting  on  paper  the  figures  indicating  the  amount  to  be 
credited,  which  would  not  of  itself  induce  any  man  of  oi> 
diuary  prudence  to  rely  on  the  securities,  and  which  could 
not  of  itself  have  influenced  the  appellants  to  do  so. 

But  besides  these  considerations,  it  appears  that  the  ap- 
pellants were  careful  to  take  a  covenant  from  Stephen  W. 
Righter,  that  he  would  guarantee  the  payment  of  the 
money,  and  pay  all  the  costs  of  attempting  to  recover  it 
in  case  of  failure.  It  is  not  alleged  in  the  bill,  nor  does 
it  appear  in  the  proofs,  that  Stephen  is  not  perfectly  able 
to  fulfil  these  covenants.  K  he  is,  the  appellants  will  not 
>)c  injured  by  the  release,  and  thus  an  essential  fact  ne- 
cessary to  estop  Michael  Righter,  is  wanting. 

It  must  be  borne  in  mind,  in  applying  the  doctrine  of 
countable  estoppels  to  this  case,  that  it  must  be  assumed 
tliat  the  release  is  a  valid  instrument,  and  fully  bars  the 
claim  on  the  judgment  and  other  securities,  as  against 
Stephen  W.  Righter.  The  doubt  about  the  original  exe- 
cution of  the  release,  if  doubt  there  be,  can  have  no  right- 
ful influence  upon  the  question,  whether  Michael  Righter 
is  precluded  by  his  subsequent  conduct  from  setting  it  up 
against  the  assignees.  Had  it  appeared  beyond  dispute 
that  it  was  given  for  a  full  consideration,  and  that  the  con- 
sequence of  avoiding  it  would  be  to  take  the  money  a 
second  time  out  of  Michael's  pocket,  the  estoppel  would 
jjrobably  not  have  been  insisted  on,  or  if  it  had  been 
would  have  found  but  little  favor.  And  yet  this  is  the  as- 
]>eet  in  which  we  are  bound  to  look  at  this  question. 
Tliere  can  be  no  doubt  that  this  doctrine,  rightfully  ap- 
plied, is  calculated  to  promote  just  and  honest  conduct, 
and  that  courts  of  equity  and  of  law  ought  carefully  to 
maintain  it.  But  we  are  asked,  in  my  judgment,  to  ex- 
tend it  beyond  its  just  limits  and  beyond  any  precedent 
in  England  or  America.    I  am  not  willing  to  do  this  for 
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the  sake  of  saving  a  case  of  seeming  hardship.    In  my 
opinion  the  decree  should  be  affirmed. 

,   Decision  reversed  by  the  following  vote : 

For  affirmance — Chief  Justice,  Judges  Elmer,  Rislet, 
Vrbdenburqh,  Ogden. 

For  reversal — Judges  Arrowsmith,  Cornelison,  Haines, 
HuYLER,  Potts,  Ryerson,  Valentine,  Wills. 


Between  Russell  W.  Adams  and  John  McGraw,  appel- 
lants, and  The  Hudson  County  Bank,  George  M.  Cof- 
fin, William  L.  Hanford,  and  Jacob  Yost,  respondents. 

The  geDeral  rule  is,  that  in  order  to  obtain  the  dissolution  of  an  injunction,  all 
the  defendants  must  answer  the  equity  of  the  bill.  But  the  qnaliBcation  of 
the  rule  is,  that  it  is  enough  if  those  defendants  answer  upon  whona  the 
gravamen  of  the  charge  rests. 

Parol  evidence  is  not  admissible  to  show  that  the  consideration  passing  be- 
tween the  parties,  and  the  terms  upon  which  a  conveyance  is  expressed  to 
have  been  made,  are  totally  different  and  contradictory  to  the  deed  itself. 

The  American  authorities  are  more  liberal  than  the  English  in  admitting  parol 
testimony  for  some  purposes  relating  to  the  consideration  expressed  in  a 
deed. 


This  appeal  was  taken  from  an  order  dissolving  an  in- 
junction issued  to  restrain  proceedings  at  law.  The  mo- 
tion to  dissolve  was  argued  before  the  Chancellor,  by  Mr. 
Frelinghuysen  and  Mr.  Bradley,  for  the  complainants,  by 
Mr.  Randolph^  for  the  Hudson  County  Bank,  and  Mr.  GiU 
Christ  for  the  other  defendants. 

On  the  sixth  day  of  Februaiy,  1856,  it  was  ordered  that 
the  injunction  be  dissolved  with  costs. 

From  this  order  an  appeal  was  taken. 

The  Chancellor  furnished  the  court  with  the  following 
opinion,  as  containing  the  reasons  for  his  decree. 
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Williamson,  C.  Coffin  and  Hanford,  two  of  the  de- 
fendants, were  indebted  to  the  Hudson  County  Bank  in  a 
sum  exceeding  $20,000.  The  bank  held  commercial  and 
business  paper  of  Coffin  and  Hanford,  which  had  from 
time  to  time  been  deposited  to  their  account  in  the  bank. 
They  were  in  failing  circumstances,  and  in  order  to  se- 
cure the  bank  their  debt,  they  executed  to  the  bank  a 
bond  and  mortgage,  covering  their  real  estate  in  Jersey 
City,  for  the  sum  of  seventeen  thousand  dollars,  and  also 
confessed  a  judgment  for  the  sum  of  six  thousand  dollars. 
At  the  time  of  confessing  the  judgment,  an  agreement  in 
writing  was  executed  by  the  bank,  by  which,  among  other 
things,  it  was  stipulated  and  agreed  that  all  moneys  that 
should  be  paid  to  the  said  bank  by  any  person  liable  upon 
the  said  commercial  paper  held  by  the  bank,  amounting 
to  about  $23,000,  and  all  moneys  paid  to  the  bank  by  the 
said  Coffin  and  Hanford  should  be  credited  upon  the  said 
judgment,  and  not  upon  the  mortgage,  until  the  said 
judgment  was  paid ;  and  that  the  bank  should  be  at  lib- 
erty to  collect  the  moneys  due  upon  the  said  paper,  and 
apply  them  to  the  said  judgment,  and  to  no  other  purpose, 
until  the  said  judgment  should  be  paid.  The  real  estate 
mortgaged  to  the  bank  was  subject  to  other  mortgages, 
which,  together  with  the  bank  mortgage,  amounted  to 
about  $31,000. 

Coffin  and  Hanford  were  also  indebted  to  one  of  the 
complainants,  Russell  W.  Adams,  in  about  the  sum  of 
ten  thousand  dollars.  To  pay  this  indebtedness.  Coffin 
and  Hanford  and  their  wives,  on  the  19th  day  of  Novem- 
ber, 1853,  executed  and  delivered  to  Adams  their  war- 
ranty deed  in  fee  simple  for  the  same  real  estate  in  Jersey 
City  mortgaged,  as  aforesaid,  to  the  bank.  In  the  premises 
of  the  deed,  the  consideration  is  set  out  as  $10,000, 
following  the  description  of  the  parties.  The  habendum 
and  tenendum  clause  is  as  follows :  to  have  and  to  hold  the 
above  granted,  bargained,  and  described  premises,  with 
the  appurtenances,  unto  the  said  party  of  the  oeooiid  part, 
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his  heirs  and  assigns,  to  his  and  their  own  proper  use, 
benefit,  and  behoof  for  ever,  subject  nevertheless  to  seve- 
ral mortgages  on  the  same  premises,  held  by  different 
parties,  the  amount  payable  upon  which  is  in  the  aggre- 
gate upwards  of  thirty-one  thousand  dollars,  and  also  sub' 
jeci  to  a  ceriainjudffment,  for  the  sum  of  six  thousand  dollars^ 
held  and  oivned  by  the  Hudson  County  Bank,  in  Jersey  City 
aforesaid.  Among  the  usual  covenants  is  one  that  the 
premises  "  are  free,  clear,  discharged,  and  unencumbered 
of  and  from  all  former  and  other  grants,  titles,  charges, 
estates,  judgments,  taxes,  assessments,  and  encumbrances^ 
of  what  nature  or  kind  soever,  except  as  aforesaid.*'  Adams 
has  since  conveyed  one  undivided  half  of  the  property  to 
John  McGraw,  the  other  complainant. 

The  Hudson  County  Bank  were  about  enforcing  their 
judgment  and  execution  against  the  real  estate  mentioned 
in  the  deed  and  the  mortgage.  The  complainants  exhibit 
their  bill  to  ei\join  them. 

The  equity  of  the  bill  is  here.  It  alleges,  that  when 
CoflSin  and  Hanford  executed  and  delivered  their  deed  to 
Adams,  they  agreed,  as  part  consideration  for  the  extin- 
guishment of  the  debt  they  owed  him,  that  Adams  should 
have  the  benefit  of  the  said  securities  held,  as  aforesaid, 
by  the  Hudson  County  Bank,  and  to  have  the  amount 
which  the  bank  should  receive  upon  them  credited  upon 
the  judgment;  it  alleges  that  the  bank  has  received  the 
sum  of  five  thousand  and  fifty-four  dollars  upon  the  se- 
curities, which  they  refuse  to  credit  on  the  judgment,  but 
have  applied  to  the  general  indebtedness  of  Cofiin  and 
Hanford  to  the  bank. 

There  is  no  difficulty  between  the  bank  and  Coffin  and 
Hanford.  After  the  deed  was  given  to  Adams,  Coffin  and 
Hanford  served  a  written  notice  upon  the  cashier  or  pre- 
sident of  the  bank,  to  the  eflfect  that  they  had  conveyed 
the  property  subject  to  the  judgment,  and  that  the  bank 
must  preserve  the  lien  of  the  judgment  upon  the  property 
for  the  benefit  of  Ooffin  and  Hanfoid,  and  not  appropriate 
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the  asseto  in  their  hands  to  the  satisfaction  of  the  judg- 
ment 

The  whole  equity  of  the  bill  is  denied  very  fully  and 
circumstantially  by  the  answers,  and  I  think  the  circum- 
stances of  the  whole  transaction  are  such,  as  disclosed  by 
the  bill  itself,  as  entitle  the  defendants  to  the  full  benefit 
of  their  denial  of  the  complainants*  equity. 

The  allegation  of  the  bill  is,  that  it  was  part  of  the  con- 
sideration between  Adams  and  Coffin  and  Hanford  that 
Adams  should  have  the  benefit  of  the  securities  held  by 
the  bank,  to  be  applied  to  the  judgment.  This  is  in  direct 
contradiction  to  the  terms  of  the  deed,  which  makes  the 
mortgages  and  the  judgment  part  of  the  consideration. 
This  is  not  denied  by  the  bill.  It  admits  that  the  encum- 
brances upon  the  property,  including  this  judgment,  did 
not  amount  to  the  full  value  of  the  property,  and  that 
Adams  was  to  pay  these  encumbrances,  but  insists  he  was 
to  have  the  benefit  of  the  securities  to  be  applied  to  sat- 
isfy, as  far  as  they  would,  the  judgment.  Why  this  agree- 
ment, so  important  to  Adams,  was  not  mentioned  in  the 
deed,  or  why  it  was  not  reduced  to  writing,  is  not  in  any 
way  e3q)lained.  Coffin  and  Hanford  deny  that  there  was 
any  such  agreement.  They  state  circumstantially  what 
the  transaction  between  the  parties  was,  and  their  state- 
ment is  sustained  by  the  writings  between  them.  There 
is  no  fraud  alleged.  The  parties  rely  upon  the  agreement 

The  defendants  are  entitled  to  have  this  injunction  dis- 
solved, on  the  ground  that  the  equity  of  the  bill  is  denied. 
They  are  entitled  to  a  dissolution  on  another  ground,  that 
it  is  not  competent  for  the  complainants  to  prove  that  they 
were  to  have  the  benefit  of  the  securities  to  extinguish 
the  judgment.  This  is  in  direct  contradiction  to  the  terms 
of  tiie  deed.  The  deed  conveys  the  property  expressly 
subject  to  the  judgment,  and  without  any  qualification. 
The  judgment  is  made  a  part  of  the  consideration  of  &b 
deed.  The  agreement  set  up  by  the  complainants  is  in 
direct  contradiction — ^it  is,  that  the  property  was  only  to 
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be  subject  to  the  jadgment  conditionallj,  and  that  the 
grantee  was  to  have  the  benefit  of  the  grantor's  property 
to  pay  it;  and  under  that  agreement  the  complainants 
now  claim  a  credit  upon  the  judgment  of  $5054.  There 
is  no  principle  upon  which  parol  evidence  of  such  a  char- 
acter is  admissible.  It  is  true  the  American  authorities 
are  more  liberal  than  the  English  in  admitting  parol  tes- 
timony for  some  purposes  relating  to  the  consideration 
expressed  in  a  deed.  It  has  been  held  that  the  deed  is  not 
conclusive  as  to  the  amount  of  the  consideration  ex- 
pressed, and  that  although  the  deed  acknowledges  the 
receipt  of  the  purchase  money,  the  grantor  is  not  thereby 
estopped  from  showing  that  it  has  not  been  paid.  But  this 
is  as  far  as  the  authorities  have  gone.  If  the  agreement 
alleged  to  have  been  made  in  this  case  is  competent  to  be 
proved,  then  any  essential  part  of  a  deed  may  be  varied 
or  contradicted  by  parol.  Here  the  attempt  is  not  to  show 
that  the  amount  of  the  consideration  money  is  different 
from  that  recited  in  the  deed,  but  that  the  consideration 
passing  between  the  parties,  and  the  terms  upon  which 
the  conveyance  is  expressed  to  have  been  made,  are  to- 
tally different,  and  contradictory  to  the  deed  itself.  The 
deed  makes  the  property  subject  to  the  judgment  abso- 
lutely, the  alleged  agreement  only  conditionally. 
The  injunction  must  be  dissolved  with  costs. 

The  Chief  Justice  delivered  the  opinion  of  the  Court 
of  Appeals. 

Gbben,  C.  J.  This  appeal  is  taken  from  an  order  dis- 
solving an  injunction  issued  to  restrain  proceedings  at  law. 
The  order  is  based  by  the  Chancellor  on  two  grounds : 

1.  Because  the  equity  of  the  bill  is  denied  by  the  answers. 

2.  Because,  on  the  case  made  by  the  complainants  in  the 
bill,  they  are  not  entitled  to  relief.  If  either  of  these 
grounds  is  well  taken,  the  order  is  right,  and  should  be 
affirmed. 

1.  The  answer  of  Coffin  and  Hanford,  two  of  the  de- 
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fendants,  contains  a  full  and  explicit  denial  of  the  entire 
equity  of  the  bill.  If  the  answer  be  true,  it  is  clear  that 
there  is  no  equity  in  the  complainant's  case.  There  is 
nothing  in  the  answei*  sufficient  to  discredit  it  or  to  de- 
prive it  of  its  efficacy  as  an  answer.  Nor  does  the  weight 
of  the  evidence  contained  in  the  affidavits  (admitting 
them  all  to  be  competent)  make  so  clear  a  case  for  the 
complainants  as  to  deprive  the  defendants  of  the  benefit 
of  their  answer. 

But  it  is  objected  that  the  Hudson  County  Bank  have 
not  fully  answered  the  equity  of  the  bill.  The  general 
rule  undoubtedly  is,  that  in  order  to  obtain  the  dissolution 
of  an  injunction,  all  the  defendants  must  answer  the 
equity  of  the  bill.  But  the  qualification  of  the  rule  is, 
that  it  is  enough  if  those  defendants  answer  upon  whom 
the  gravamen  of  the  charge  rests.  Vldt  v.  Lowmasorij  1 
Green's  Ch,  Ji.  404  and  note  ;  Stoutenburgh^  -Day,  ^  Co.  v. 
Pct%  3  Green's  Ch.  JR.  446.  In  this  case  the  gravamen  of 
the  charge  rests  on  Coffin  and  Hanford,  who  have  fully  an- 
swered. The  answer  of  the  bank  is  full,  so  far  as  it  re- 
lates to  matters  within  their  knowledge. 

This  disposes  -of  the  appeal.  But  the  design  of  the  ap- 
pellant was  probably  to  test  the  opinion  of  this  court  upon 
the  second  point  upon  which  the  order  is  based ;  for  it  is 
obvious  that  if  the  Chancellor  is  right  upon  this  point 
the  case  is  finally  disposed  of  This  renders  it  proper  that 
the  second  ground  of  the  Chancellor's  opinion  should 
also  be  examined. 

2.  Are  the  complainants  entitled  to  relief  upon  the 
case  made  bv  the  bill  ? 

The  complainants  are  the  grantees  of  certain  real  estate 
in  Jersey  City  purchased  of  Coffin  and  Hanford.  At  the 
time  of  the  purchase  and  conveyance  of  the  land,  the 
Hudson  County  Bank  held  a  judgment  in  the  Supreme 
Court  for  $0000  against  the  grantors,  Coffin  and  Hanford, 
to  wliicli,  independent  of  any  special  agreement,  the  land 
was  liable.  At  the  time  of  the  conveyance  to  Adams^  the 
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complainant,  then  existed  an  agreement  between  the 
bank  and  Coffin  and  ELanford  that  the  bank  should  apply 
the  proceeds  of  certain  collateral  securities,  held  by  the 
bank  exclusively,  toward  the  liquidation  of  the  judgment. 
The  bill  charges,  that  in  the  contract  for  the  sale  of  the 
land,  Coffin  and  Hanford  agreed  that  the  purchaser  should 
have  the  benefit  of  all  those  collaterals  so  left  with  the 
bank,  and  insists  that  they  should  in  equity  be  applied 
in  liquidation  of  the  judgment. 

The  land  is  conveyed  in  fee  "  subject  nevertheless  to 
several  mortgages  on  the  same  premises,  held  by  different 
parties,  the  amount  payable  upon  which  is  in  the  aggre- 
gate upwards  of  thirty-one  thousand  dollars,  and  also 
subject  to  a  certain  judgment  for  the  sunt  of  $6000,  held  and 
owned  by  the  Hudson  County  Bank  in  Jersey  City  aforesaid.'' 

The  complainants  insist  that,  by  virtue  of  a  parol  agree- 
ment between  the  grantors  and  grantee  at  the  time  of 
the  purchase,  they  are  entitled  to  have  the  land  relieved, 
in  whole  or  in  part,  from  the  lien  of  that  judgment.  The 
answer  is,  that  the  agreement  attempted  to  be  set  up  is 
in  direct  contradiction  of  the  terms  of  the  grant.  And  it 
is  difficult  to  see  how  the  effect  of  the  answer  is  to  be 
evaded.  The  grantors  convey  the  land  in  clear  and  ex- 
press terms  subject  to  the  judgment.  The  bill  seeks  to  re- 
lieve the  land  of  the  encumbrance  of  the  judgment  by 
force  of  an  alleged  parol  agreement. 

It  is  objected  that  the  purchase  of  land  subject  to  en- 
cumbrances involves  no  covenant  on  the  part  of  the 
grantee  that  he  will  pay  the  encumbrances. 

The  rule  certainly  is,  that  the  purchase  of  an  equity  of 
redemption  does  not  render  the  purchaser  personally  liable 
for  the  encumbrances  on  the  property.  There  is  in  such 
purchase  no  contract,  express  or  implied,  that  the  pur- 
chaser assumes  the  payment  of  the  encumbrances  as  a  per- 
sonal liability.  Stevenson  et  al.  v.  Black,  Saxton's  JR.  338 ; 
2  ichenor  v.  Doddj  8  Green's  Ch.  JR.  464. 

But  the  question  in  this  case  is  not  whether  the  pur- 

VoL.  n.  2  z 
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chaser  is  personally  liable  to  pay  the  judgments,  but 
whether,  by  the  terms  of  the  grant,  the  land  is  subject  to 
the  encumbrance.  That  it  is  so  by  the  express  language 
of  the  deed,  is  too  clear  to  admit  of  controversy.     ' 

It  is  further  objected,  that  though  the  land  be  liable  to 
the  lien  of  the  judgment,  it  is  liable  contingently  only,  viz. 
so  far  as  the  judgment  should  remain  unsatisfied  under 
the  arrangement  between  the  grantors  and  the  bank,  or 
80  far  only  as  the  judgment  might,  under  the  stipulation 
of  the  bank,  constitute  a  legal  lien  on  the  land ;  and  it  is 
insisted  that,  by  virtue  of  the  agreement  bet\^'een  the 
grantors  and  the  bank,  the  judgment  was  not  a  lien  on 
the  land.  But  that  is  not  the  effect  of  the  agreement  By 
operation  of  law,  the  judgment  is  a  lien  on  real  estate,  and 
there  is  nothing  in  the  agreement  which  invalidates  the 
lien.  The  agreement  of  the  bank  is,  that  the  execution  shall 
be  levied  only  on  certain  specified  personal  property,  but 
it  is  entirely  silent  as  to  the  lien  of  the  judgment  upon 
the  real  estate.  That  lien  exists  without  the  levy  of  an 
execution. 

But  it  is  said  that  at  the  time  of  the  convevance  there 
was  in  the  hands  of  the  bank  funds  or  securities  nearly 
sufficient  to  extinguish  the  judgment,  and  that  the  ba- 
lance, alone,  can  constitute  a  lien  on  the  land.  If  at  the 
time  of  the  conveyance  the  securities  had  been  collected, 
and  applied  by  the  bank  in  part  satisfaction  of  the  judg- 
ment, the  argument  might  be  sound.  But  the  securities, 
or  the  avails  of  the  securities,  still  continued  the  personal 
property  of  the  grantors.  The  judgment  remained  un- 
satisfied in  whole  or  in  part.  And  if  the  funds  of  the  grant, 
ors  are  to  be  applied  to  extinguish  the  judgment  exist- 
ing at  the  time  of  the  conveyance,  in  what  sense  can  it 
be  said  that  the  land  was  conveyed  subject  to  the  judg- 
ment ?  The  plain  and  obvious  meaning  of  the  deed  is, 
that  the  grantees  should  take  the  land  with  the  encum- 
brance of  the  judgment.  How  can  it  be  held  that  the 
grantors  are  to  pay  the  judgment  out  of  their  own  funds 
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without  conflicting  directly  with  the  terms  of  the  deed 
and  the  obvious  intention  of  the  parties  to  the  instrument  ? 
The  decree  must  be  aflirmed. 

Decision  aflirmed  by  the  following  vote : 

For  affirmance — Chief  Justice,  Judges  Arrowsmith, 
RisLEY,  CoRNELisoN,  Haines,  Ryerson,  Elmer,  Ogden, 
Vredenburgh,  Potts,  Valentine,  Wills. 

For  reversal — ^Xone. 


Between  Ebenezer  S.  Williams,  administrator  of  Sarah 
Williams,  deceased,  appellant,  and  Daniel  Carle,  ad- 
ministrator of  Ann  Carle,  deceased,  Daniel  C.  Wil- 
liams, Theodore  Williams,  and  Sarah  Ann  Williams, 
respondents. 

If  a  woman,  during  the  course  of  a  treaty  of  marriage  with  her,  makes,  with- 
out  notice  to  the  iutentled  husband,  a  conveyance  of  any  part  of  her  pro- 
perty, though  good  prima  facie^  it  may  be  aet  aside  because  affected  with 
that  fraud. 

In  the  case  of  actual  fraud,  a  court  of  equity  will  not  refuse  relief  on  account 
of  lapse  of  time  where  the  bill  was  filed  with  great  promptness  after  the 
supposed  discovery  of  the  alleged  fraud  was  made. 

If  a  woman,  on  the  eve  of  her  marriage,  rightfully  placed  a  part  of  her  estate 
in  her  sister's  hands  in  trust  for  the  children  of  her  intended  marriage,  and 
there  were  no  children  of  the  marriage,  the  fund  belongs  to  the  husband 
on  the  death  of  the  wife. 

Where  there  were  children,  who,  as  cestui  que  trusts f  disclaimed  title,  and  re- 
nounced all  right  to  the  fund,  and  declined  to  accept  it,  the  fund  belongs  to 
the  husband,  as  administrator. 

The  filing  of  a  cross-bill  does  not,  as  a  matter  of  coarse,  stay  the  proceedings 
in  the  original  suiL 

If  the  party  filing  the  cross-bill  wishes  to  stay  the  cause  apon  the  original  plead- 
ings, he  shoold  give  noticei  and  apply  to  the  court  for  an  order  to  that  et- 
fecL 

Where  the  crofl*-bill  wai  not  filed  until  a  year  after  the  filing  of  the  original 
biU,  and  after  the  prcxift  had  been  taken,  and  the  original  canae  noticed  fiur 
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bearing,  and  a  proper  decree  ooald  be  made  withoat  tbe  necesaity  of  a 
cro8ft-bill,  tbe  Cbancellor  would  not  delay  the  hearing  on  tbe  original  bill  on 
tbe  ground  that  tbe  plaintiffs  bad  not  answered  tbe  cross-bilL  By  William- 
SON,  Chancellor: 
Where  a  cros»*biIl  was  filed  by  two  of  the  defendants,  who  bad  put  in  their 
answers  disclaiming  any  interest  in  the  original  suit,  and  the  cross-bill  ak 
leged  that  the  answers  were  filed  through  mistake,  &c.,  the  pleadings 
were  incongruous  and  irregular:  the  proper  course  is  to  apply  for  leave  to 
withdraw  their  answers.  By  Williamson,  Chancellor. 


This  cause  was  heard  at  May  term,  1855,  of  the  Court 
of  Chancery. 

Sarah  Williams,  the  wife  of  the  complainant,  died  in 
the  year  1834.  The  complainant  took  out  letters  of  ad- 
ministration upon  her  estate.  He  exhibited  this  bill 
against  Daniel  Carle,  as  the  administrator  of  Ann  Carle, 
who  was  the  sister  of  Mrs.  Williams,  and  against  his 
three  children  by  his  said  wife.  The  bill  alleges,  that 
while  the  complainant  was  in  treaty  of  marriage,  his  in- 
tended wife,  Sarah,  without  his  knowledge  or  consent, 
ill  contemplation  of  her  expected  marriage,  placed  seven 
hundred  dollars  in  the  hands  of  Ann  Carle,  her  sister,  in 
trust  for  any  children  she  might  have  by  her  marriage ; 
that  Ann  Carle  died  in  the  year  1852,  having  this  money 
in  her  possession,  with  a  large  amount  of  accumulated 
interest ;  that  the  complainant  did  not  make  the  discovery 
of  this  fraud  upon  his  marital  rights  until  after  the  death 
of  Ann  Carle,  it  was  revealed  and  made  known  by  her 
administrator.  The  prayer  of  the  bill  is,  that  he  may  be 
declared  entitled  to  seven  hundred  dollars  and  interest, 
and  that  Daniel  Carle,  as  the  personal  representative  of 
the  trustee,  may  be  decreed  to  pay  it  to  him. 

Jacob  Vannatia  and  E.  TT.  Whelpleyy  for  the  complain- 
ant, cited  Newland  on  Con.  424 ;  Howard  v.  Hooper^  2 
Chan.  42 ;  Taj/lor  v.  Pugh,  1  Hare  608 ;  Goddard  v.  SnoWy 
1  Buss.  485 ;  Whitens  Lead.  Ca.  in  Eq.  313 ;  BaU  v.  JUantgo- 
merg,  2  Ves.  Jr.  193 ;  Carlton  v.  JEkrl  of  Dorset^  2  Vem.  17 ; 
Stratchmore  v.  Bowes j  1  Ves.  Jr.  22;  9  B.  Monroe;  5 Iredell 
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163;  6  lb.  546;  1  Boper,  H.  ^  W.  163;  Hill  on  Trustees 
162. 

Jos.  Annin  and  J.  W.  Miller^  for  defendants,  cited 
Clancy  455  ;  BUgliCs  case.  Freeman's  Rep.  92 ;  Hunt  v.  Mat- 
thews, 1  Vmi.  408 ;  King  v.  Cotton,  1  P.  W.  674 ;  2  Fe5. 
264 ;  2  Coz^  28 ;  Newland's  Eq.  429 ;  St&ry  §  273 ;  1  F^^.  ^ 
-Bm??i  354 ;  1  Bess.  26. 

At  the  term  of  October,  1855,  a  final  decree  was  made 
in  the  Court  of  Chancery,  by  his  Honor  Benjamin  Wil- 
liamson, whereby  it  was  adjudged  that  the  complainant 
was  not  entitled  to  the  relief  sought  and  urged  for  by  him, 
and  that  his  bill  should  be  dismissed  with  costs.  From 
this  decree  an  appeal  was  taken. 

The  Chancellor  furnished  the  court  with  the  following 
opinion,  as  containing  the  reasons  for  his  decree. 

Williamson,  C.  The  defendants'  counsel,  when  this 
cause  was  moved  for  final  hearing,  raised  a  preliminary 
question  upon  the  pleadings.  They  objected  to  the  hear- 
ing of  the  cause,  on  the  ground  that  the  complainant  had 
not  answered  the  cross-bill  filed  by  two  of  the  defendants, 
and  insisted  that  the  original  cause  could  not  be  heard 
until  the  case  made  by  the  cross-bill  was  ready  for  a  final 
hearing. 

The  filing  of  a  cross-bill  does  not,  as  a  matter  of  course, 
stay  the  proceedings  in  the  original  suit.  If  the  party  fil- 
ing the  cross-bill  wishes  to  stay  the  cause  upon  the  origi- 
nal pleadings,  he  should  give  notice,  and  apply  to  the 
court  for  an  order  to  that  cft'ect.  We  have  no  rule  of  the 
court  regulating  the  proceedings ;  and  the  only  statute 
upon  the  subject  is  that  which  declares,  that  "  if  a  cross- 
bill be  exhibited,  the  defendant  to  the  first  bill  shall  an- 
swer thereto  before  the  defendant  to  the  cross-bill  shall 
be  compelled  to  answer  such  cross-bill."  In  all  other 
respects,  the  proceedings  are  governed  by  the  English 
practice.    This  practice  will  be  found  correctly  stated  in 
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the  case  of  White  v.  Baloidy  2  Paige  164.  If  the  proceed- 
ings in  the  original  suit  are  stayed  until  both  causes  are 
ready  for  hearing,  then  the  complainant  in  the  cross-suit 
may  have  an  order  that  both  causes  may  be  heard  at 
the  same  time.  This  mode  of  proceeding  is  necessary, 
iu  order  to  prevent  the  original  complainant  from  be- 
ing unnecessarily  delayed  in  his  cause.  In  the  present 
case,  the  original  bill  was  filed  in  May,  1854.  The  cross- 
bill was  not  filed  until  May,  1855,  after  the  proofs  had 
been  taken,  and  the  original  cause  noticed  for  hearing. 
It  is  true,  upon  the  hearing  of  a  cause,  the  court  will  in 
some  instances,  of  its  own  motion,  order  a  cross-bill  to 
be  filed,  as  where  such  pleadings  are  indispensable  in 
order  that  a  proper  decree  may  be  made  to  settle  the  mat- 
ter in  controversy.  In  such  case,  the  original  suit  must 
of  necessity  be  delayed.  I  do  not,  however,  see  any  ne- 
cessity for  a  cross-bill  for  any  such  purpose  here.  If  the 
complainant  can  sustain  the  case  made  by  his  bill,  he  is 
entitled  to  a  decree  against  the  defendants;  and  none  of 
the  defendants,  if  the  complainant  succeeds,  are  entitled 
to  any  collateral  relief.  If  the  complainant  fails,  with  the 
view  I  take  of  the  case,  the  defendants  are  entitled  to  no 
relief  upon  the  trust  set  up  by  them  in  their  cross-bill. 

There  is  another  objection  to  this  cross-bill.  It  was  ir- 
regularly exhibited.  It  is  filed  by  two  of  the  defendants, 
who  had  put  in  their  answers  disclaiming  any  interest  in 
the  original  suit.  They  now  come  with  their  cross-bill,  al- 
leging that  they  filed  their  answers  improvidently  and 
through  mistake,  and  under  a  misapprehension  of  their 
riglits.  Their  proper  course  was  to  have  applied  to  the 
court  for  leave  to  withdraw  their  answers.  The  court 
might  have  granted  leave  upon  such  terms  as,  under  the 
circumstances,  it  might  have  been  proper  to  impose.  The 
pleadings  are  now  irregular  and  incongruous.  By  one 
pleading  they  deny  a  trust,  and  disclaim  any  interest  in 
it,  by  another,  they  set  up  the  trust,  and  ask  that  it  may 
be  established. 
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I  shall  proceed  to  examine  the  case,  as  it  is  presented 
by  the  pleadings  and  proofs  in  the  original  cause. 

The  complainant  is  the  administrator  of  his  deceased 
wife,  and  the  case  made  by  his  bill  is  this :  that  he  was 
in  expectation  of  a  considerable  fortune  upon  the  death 
of  his  father ;  that  Sarah  Carle  was  entitled  to  a  large 
property  from  the  estate  of  her  deceased  father,  and  also 
from  that  of  a  deceased  brother;  that  these  expectations 
made  a  marriage  between  himself  and  Sarah  Carle  a  suit- 
able one,  and  with  other  considerations,  induced  him  to 
propose  their  connection  by  marriage  ;  that  after  their  en- 
gagement and  agreement  to  marry,  Sarah  Carle,  without 
his  consent  or  knowledge,  and  to  deprive  him  of  the  beiufit 
of  her  property y  and  in  fraud  of  his  marital  rixjhts^  placed  in 
the  hands  of  her  sister,  Ann  Carle,  the  sum  of  seven 
hundred  dollars,  for  the  use  and  benefit  of  any  children 
the  said  Sarah  might  have  ;  that  the  marriage  was  con- 
summated in  1819 ;  that  they  had  three  children,  who  are 
all  of  age  and  now  living ;  that  his  wife  died  in  1834 ; 
that  Ann  Carle,  the  alleged  trustee,  died  in  1852,  and  her 
estate  was  administered  upon  by  one  of  the  defendants, 
Daniel  Carle ;  that  in  December,  1853,  the  complainant 
for  the  first  time  discovered,  through  the  admission  of 
Daniel  Carle,  the  disposition  of  the  seven  hundred  dol- 
lars. The  complainant  prays  that  Daniel  Carle,  the  ad- 
ministrator of  the  trustee,  Ann  Carle,  may  be  decreed  to 
pay  him  the  seven  hundred  dollars,  with  the  interest  that 
has  accumulated. 

The  three  children  of  the  complainant,  with  Daniel 
Carle,  the  administrator  of  Ann,  are  the  defendants  in 
the  suit.  The  three  children  filed  their  disclaimers.  Daniel 
Carle,  by  his  answer,  admits  all  the  facts  charged  in  the 
bill,  except  that  of  any  sum  of  money  having  been  placed 
by  Sarah  Carle  in  the  hands  of  her  sister  Ann  for  any 
such  purpose  as  that  mentioned  in  the  bill.  Of  this  he 
denies  all  knowledge,  information,  or  belief. 

The  defendants,  in  resisting  the  complainant's  claim, 
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object  to  his  maintaining  this  suit,  on  account  of  the 
length  of  time  which  has  intervened  between  the  period 
when  the  alleged  fraud  is  said  to  have  been  committed 
and  the  filing  of  the  present  bill.  There  is  no  objection 
on  account  of  the  lapse  of  time.  The  bill  charges  actual 
firaud ;  and  as  was  said  in  Mkhoud  et  ah  v.  Girod  et  cd.  (4 
Howard  561),  "  in  the  case  of  actual  fraud,  no  ca«e  can  be 
found  in  which  a  court  of  equity  has  refused  to  give  re- 
lief within  the  lifetime  of  either  of  the  parties  upon 
whom  the  fraud  is  proved,  or  within  thirty  years  after  it 
ha«  been  discovered  or  become  known  to  the  party  whose 
rights  are  aftected  by  it."  The  present  bill  was  filed  with 
great  promptness  after  the  supposed  discovery  of  the  al- 
leged fraud  was  made.  The  first  intimation  the  complain- 
ant had  of  any  fraud  was  in  December,  1854,  and  in  less 
than  six  months  after,  this  suit  was  instituted. 

Ifor  is  there  any  doubt  as  to  the  law's  aftbrding  the 
complainant  ample  redress  under  the  circumstances,  if  the 
fact  is  established  that  Sarah  Carle  placed  the  money  in 
the  hands  of  her  sister  Ann  at  the  time  and  for  the  pur- 
j>ose  alleged.    The  rule  is  laid  down  by  Lord  ThurhWy  in 
the  case  of  the  Countess  of  Stratchmore  v.  Bowes  {1  Ves.  Jr. 
22).  "  A  conveyance  made  by  a  wife,  whatsoever  may  be 
the  circumstances,  and  even  the  moment  before  the  mar- 
riage, 18  prima  facie  good,  and  becomes  bad  only  upon  the 
imputation  of  fraud.    If  a  woman,  during  the  course  of  a 
treaty  of  marriage  with  her,  makes,  without  notice  to  the 
intended  husband,  a  conveyance  of  any  part  of  her  pro- 
perty, I  shall  set  it  aside,  though  good  prima  facie,  because 
affected  with  that  fraud.'*   There  is  some  conflict  of  au- 
thorities as  to  whether  the  mere  fact  of  concealment, 
alone,  on  the  part  of  the  woman  is  suflicient  to  consti- 
tute a  fraud  upon  the  intended  husband's  marital  rights; 
and  whether,  in  addition  to  the  concealment,  it  must  not 
be  shown  that  the  intended  husband  kneto  the  woman  to 
be  possessed  of  the  property  which  she  disposed  of.    The 
English  and  American  cases  will  be  found  collected  in 
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the  notes  to  the  case  of  Siratchmore  v.  Bowes  (1  Leading 
Cases  in  Uq.j  Hare  ^  Wallace's  noteSy  338).  In  the  case  of 
Goddard  v.  Snow  (1  Buss.  §  485),  a  woman  ten  months  be- 
fore her  marriage,  but  after  the  commencement  of  that 
intimate  acquaintance  with  her  future  husband  which 
ended  in  marriage,  made  a  settlement  of  a  sum  of  money, 
which  he  did  not  know  her  to  be  possessed  of;  the  mar- 
riage ceremony  took  place,  she  concealing  from  him  both 
her  right  to  the  money  and  the  existence  of  the  settle- 
ment :  ten  years  afterwards  she  died ;  and  after  her  death  he 
filed  a  bill  to  have  the  money  paid  him.  It  was  held  tliat 
the  settlement  was  void,  as  being  a  fraud  on  his  marital 
rights.  Although  some  dissatisfaction  has  been  expressed 
with  this  case,  and  it  was  said  by  Lord  Brougham,  in  St. 
George  v.  Wake  (1  Myl.  ^  K.  622),  that  the  principle  was 
carried  further  in  Goddard  v.  Snow  than  in  any  other  case, 
I  think  the  case  was  decided  upon  the  right  principle.  In 
Taylor  v.  Pugh  (1  Hare  608),  it  was  argued  by  the  defend- 
ant's counsel,  that  as  the  defendant  was  ignorant  of  hb 
wife's  having  any  property,  and  as  she  had  practised  no 
actual  deception  upon  him,  a  court  of  equity  ought  not 
to  interfere ;  but  the  Vice  Chancellor  declared  the  argu- 
ment unsound,  and  approved  the  rule,  as  stated  by  Roper^ 
that  "  deception  will  be  inferred  if,  after  the  commence- 
ment of  the  treaty  for  marriage,  the  wife  should  attempt 
to  make  any  disposition  of  her  property  without  her  in- 
tended husband's  knowledge  or  concurrence."  In  England 
V.  Downs  (2  Beav.  524),  the  master  of  the  rolls  says,  "  The 
non-acquisition  of  property,  of  which  (the  husband)  had 
no  notice,  is  no  disappointment,  but  still  his  legal  right 
to  property  actually  existing  is  defeated,  and  the  vesting 
and  continuance  of  a  separate  power  in  his  wife  over  pro- 
perty which  ought  to  have  been  his,  and  which  is  with- 
out his  consent  made  independent  of  his  control,  is  a 
surprise  upon  him,  and  might,  if  previously  known,  have 
induced  him  to  abstain  from  the  marriage." 
The  present  case  is  free  from  all  difficulty  in  respect  to 
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these  rules,  about  which  there  appears  some  difference  in 
the  minds  of  learned  judges.  It  is  admitted  that  the  com- 
plainant knew  that  his  wife  was  entitled  to  a  portion  of 
her  deceased  father's  and  brother's  estate,  and  that  during 
the  treat}'  of  marriage,  he  expected  that  upon  its  consum- 
mation he  would,  as  her  husband,  be  entitled  to  this  pro- 
perty. It  is  perfectly  clear  that  if  any  of  this  property  was 
disposed  of  mthout  his  consent  during  the  treaty  of  mar- 
riage his  just  expectations  were  disappointed,  and  that  he 
was  fraudulently  deprived  of  his  marital  rights. 

The  counsel  of  the  defendants  further  insisted,  that  the 
disposition  which  is  alleged  to  have  been  made  of  the 
property,  being  for  the  benefit  of  the  children  of  the  pro- 
posed marriage,  the  trust  was  a  meritorious  one,  and  such 
as  a  court  of  equity  will  not  disturb.  The  cases  of  Himi 
V.  Matthews  (1  Vera.  408),  and  of  King  v.  Cottmi  (2  P.  W. 
674),  were  cited  as  sustaining  the  rule,  that  a  settlement 
by  a  widow  upon  her  children  by  a  former  marriage,  even 
if  made  during  the  treaty  for  a  second  marriage  without 
the  consent  or  knowledge  of  her  intended  husband,  is 
valid.  It  was  argued  that  a  settlement  for  the  benefit  of 
children  of  the  contemplated  marriage  is  equally  merito- 
rious. But  I  cannot  understand  upon  what  just  principle 
a  trust  in  cither  case  can  be  declared  valid  by  a  court  of 
equity.  In  Hunt  v.  Matthews^  the  court  is  reported  to  have 
said,  or  rather  thought,  for  that  is  the  word  used,  that  a 
widow  might  with  a  good  conscience,  before  she  put  her- 
self under  the  power  of  a  second  husband,  provide  for 
the  children  she  had  by  the  first.  Now  there  may  be  no 
difference  of  opinion  as  to  the  propriety  of  her  making 
such  a  provision  for  her  children,  and  in  some  cases  she 
would  be  conscientiously  and  morally  bound  to  do  so ; 
but  the  question  remains,  could  she  conscientiously  do  it 
without  the  knowledge  of  her  husband  ?  Could  she  con- 
tract with  him  upon  the  assumption  that  upon  its  execu- 
tion the  property  was  to  be  his,  and  yet  clandestinely  place 
the  property  beyond  his  control  ?  The  settlement,  though 
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a  meritorious  one,  would  not  be  less  a  fraud  upon  the 
husband ;  and  the  court  interferes  with  it  because  it  is 
done  in  a  manner  which  makes  it  a  fraud  upon  his  mari- 
tal rights.  But  many  of  the  cases  in  Vernon  are  very  in- 
accurately reported,  and  this  would  seem  to  be  so  in  the 
case  of  Hunt  v.  Matthews^  for  in  Mr.  Raiihby's  edition  of 
Vernon  it  appears,  by  an  extract  from  the  decree  in  the 
case,  that  the  husband  consented  to  the  settlement  being 
made  by  his  intended  wife  upon  her  children. 

In  King  v.  Cotton^  the  settlement  was  made  before  the 
treaty  of  marriage  ;  for  the  Lord  Chancellor  said,  "  it  was  a 
very  reasonable  thing  for  a  widow,  while  it  was  in  her 
power,  to  make  a  provision  for  her  children  by  her  former 
husband ;  and  this  being  before  her  treaty  of  marriage  with 
Mr.  K  iyig,  it  had  been  impossible  to  have  asked  him  to 
be  a  party  thereto,  he  not  being  thought  of." 

The  master  of  the  rolls^  in  the  case  of  England  v.  Downs 
(2  Beav.  527),  gave  no  countenance  to  the  proposition,  that 
a  settlement  like  that  in  Hunt  v.  Matthews  would  be  sus- 
tained in  equity,  if  made  without  the  intended  husband's 
consent.  He  remarks,  "a  woman,  in  such  circumstances, 
can  only  reconcile  all  her  moral  duties  by  making  a  pro- 
per settlement  on  herself  and  her  children  with  the  know- 
ledge of  her  intended  husband.''  The  weight  of  American 
authorities  is,  that  a  settlement  upon  children  of  a  former 
husband,  if  made  without  the  knowledge  of  the  intended 
husband  and  during  the  treaty  of  marriage,  is  fraudulent, 
and  will  be  set  aside  as  against  him.  See  cases  collected 
in  1  Lead.  Ca.  in  JR7.,  H.  ^  W.  351. 

Let  us  now  examine  the  facts  by  which  the  complain- 
ant expects  to  maintain  his  case.  He  relies  upon  the  an- 
swer of  Daniel  Carle,  upon  his  evidence  given  as  a  witness, 
called  by  the  complainant  himself,  and  upon  the  admis- 
sions and  conduct  of  Carle. 

The  bill  charges,  that  Daniel  Carle  admitted  that  Sarah 
Carle  left  in  the  hands,  or  under  the  control  of  her  sister, 
Ann  Carle,  the  sum  of  seven  hundred  dollars,  to  be  kept 
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and  invested  by  the  said  Ann  for  the  nse  or  benefit  of  the 
children  of  the  said  Sarah,  in  case  she  should  afterwards 
have  any  children ;  that  Ann  had  received  and  invested 
the  money,  and  that  it,  and  the  accnmnlations  thereon, 
then  amounted  to  fifteen  hundred  dollars,  or  more,  and 
that  he,  the  said  Daniel  Carle,  had  been  advised,  and  was 
going  to  put  that  ftind  iu  with  the  other  estate  of  the  said 
Ann  Carle,  to  be  drawn  out  by  and  paid  to  whomsoever 
the  same  might  legally  belong. 

Daniel  Carle,  by  his  answer,  acknowledges  that  he 
made  such  admission.  Take  the  admission  without  any 
explanation  or  qualification,  and  conceding  that  a  decree 
might  be  made  upon  an  admission  of  Carle  alone,  there 
is  not  enough  in  it  to  entitle  the  complainant  to  a  decree. 
The  complainant  must  show  that  the  money  was  disposed 
of  by  Sarah  Carle  during  the  treaty  of  marriage  between 
her  and  the  complainant,  and  in  a  case  like  this,  where 
fraud  is  alleged  and  actual  fraud  is  the  ground  upon 
which  relief  is  sought,  a  fact  so  essential  to  establish  the 
fraud  must  not  be  left  to  probability  or  inference.  The 
feet  must  be  proved.  This  is  the  whole  gravamen  of  the 
complainant's  case. 

In  the  case  of  England  v.  DoionSy  the  witness  testified 
that  Mr.  Mason  told  him  he  was  about  to  be  married,  and 
instructed  him  to  prepare  the  settlement ;  that  he  did  not 
think  it  was  prepared  or  executed  with  the  privity  or  as- 
sent of  her  then  intended  husband.  But  the  witness  did  not 
state  who  the  then  intended  husband  was.  There  were 
only  two  months  elapsed  between  the  date  of  the  settle- 
ment and  Mrs.  Mason's  marriage.  The  impression  upon 
the  mind  of  the  counsel  who  argued  against  the  settle- 
ment was,  that  the  fact  was  sufficiently  established  of  its 
being  made  during  the  treaty  of  marriage  with  the  per- 
son she  actually  did  marry,  John  T.  Broad ;  and  in  argu- 
ing they  assumed  the  fact  to  be  so,  so  strong  was  the  in- 
ference of  that  fact  from  the  evidence.  The  master  of  the 
held  that  the  fact  was  not  sufficiently  proved  of  the 
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settlement  having  been  made  during  the  treaty  of  mar- 
riage, because,  though  the  witness  said  the  settlement  was 
made  without  the  assent  of  her  then  intended  husband, 
some  one  else  might  have  been  her  then  intended  hus- 
band other  than  Broad. 

But  here  it  is  not  charged  that  Carle  admitted  that  the 
money  was  disposed  of  during  the  treaty  of  marriage ; 
and  his  admission  in  his  answer  does  not  embrace  that 
fact. 

The  bill,  however,  does  charge  the  fact  to  be,  that  the 
disposition  was  made  of  the  money  during  the  treaty  of 
marriage  ;  and  Carle  was  called  upon  to  answer,  as  to  his 
knowledge,  information,  and  belief  upon  this  subject- 
Carle  had  a  right,  by  his  answer,  to  explain  and  qualify 
the  admission  which  it  was  alleged  he  had  made ;  and  in 
making  the  discovery  which  the  bill  calls  upon  him  to 
make  of  his  knowledge,  information,  and  belief,  the  de- 
fendants are  entitled  to  the  benefit  of  his  whole  answer. 
By  his  answer,  he  denies  that  he  has  any  knowledge  him- 
self of  the  fact,  that  Sarah  Carle  ever  placed  any  money 
in  the  hands  of  her  sister  for  the  purpose  named  in  the 
bill.  He  denies  all  knowledge  or  information  of  any  evi- 
dence by  which  the  fact  can  be  established.  He  then 
states  all  the  facts  bearing  upon  the  subject  within  his 
knowledge,  and  which  are  the  facts  which  influenced  him 
to  make  the  admission  which  he  did.  He  states,  that  be- 
fore the  marriage  of  his  sister  and  the  complainant,  and 
while  the  same  was  in  contemplation,  he  remembered 
there  had  been  some  conversation  in  the  family  of  the 
defendant  respecting  the  propriety  of  his  sister  Sarah's 
placing  seven  hundred  dollars  in  the  hands  of  her  sister 
Ann,  to  be  held  by  her  in  trust  for  any  children  she,  the 
said  Sarah,  might  have  by  the  said  complainant ;  and  also, 
that  a  few  days  before  the  death  of  the  said  Ann,  she  said 
to  the  defendant  these  words :  "  There  is  fifteen  hundred 
dollars  coming  to  the  children.*'  He  declares  that  the 
foregoing  is  the  only  evidence  he  ever  had  that  any  funds 
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were  ever  placed  in  the  hands  of  the  said  Ann  in  trust  for 
the  children  of  the  complainant,  and  he  therefore  deter- 
mined to  treat  all  the  property  which  came  into  his  hands 
as  the  property  of  Ann,  his  intestate,  unless  upon  repre- 
senting to  those  interested  in  the  estate  what  he  supposed 
might  be  the  fact,  they  should  consent  to  the  division  of 
the  fifteen  hundred  dollars  among  the  three  children  of 
the  complainant.  It  will  be  seen  that  here  is  an  explana- 
tion of  the  alleged  admission,  which  deprives  it  of  the 
efficacy  of  concluding  the  rights  of  the  defendants.  It  is 
a  full  denial  of  the  fact,  that  to  the  knowledge  or  infor- 
mation of  the  defendant,  his  sister  Sarah  placed  the  seven 
hundred  dollars,  as  alleged,  in  the  hands  of  Ann  Carle. 
The  facts  stated  by  the  defendant,  of  the  talk  in  his  own 
family,  and  of  what  Ann  said  just  before  her  death,  do 
not  establish  that  Sarah  Carle,  while  in  treaty  of  marriage 
with  the  complainant,  and  to  defraud  him  of  his  marital  rights, 
fraudulently  placed  seven  hundred  dollars  in  the  hands  of 
Ann  Carle,  in  trust  for  such  children  as  she  might  have 
by  the  complainant.  It  appears  to  me  quite  unnecessarj' 
to  criticise  the  answer,  for  no  court  would  be  justified  to 
conclude  from  it  that  it  established  the  alleged  fraud.  The 
complainant  has  admitted  this  by  filing  his  replication. 
By  taking  issue,  he  undertakes  to  prove  the  denial  of  the 
answer  untrue.  Our  next  inquiry  is,  how  far  he  has  been 
successful  in  doing  so. 

He  relies  upon  the  evidence  of  Carle,  whom  he  has  ex- 
amined as  a  witness,  and  upon  the  evidence  of  other  wit- 
nesses as  to  the  conduct  and  declarations  of  Carle. 

It  does  not  appear  by  what  authority  Carle  w^as  exam- 
ined as  a  witness  in  the  cause.  The  rule  is,  that  where 
the  complainant  examines  a  defendant  as  a  witness,  he 
waives  the  right  to  a  decree  against  him.  There  are  ex- 
ceptions to  the  rule  in  the  cases  of  executors  and  trustees 
of  persons  who  are  made  defendants  as  merely  holding 
the  fund,  and  who  are  therefore  only  nominally  interested 
in  the  suit.   But  such  is  not  the  case  with  Daniel  Carle. 
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He  is  not  a  nominal  party,  or  made  such  simply  as  the 
administrator  of  Ann  Carle.  He  is  charged  with  actual 
fraud.  The  bill  charges,  that  he  advised  and  encouraged 
the  disposition  of  the  seven  hundred  dollars,  and  the  con- 
cealmient  of  the  fact  from  the  complainant.  He  is,  be- 
sides, personally  interested  in  the  estate  of  his  intestate, 
and  as  one  of  her  next  of  kin,  entitled  to  a  distributive 
share  of  her  estate.  He  cannot  be  brought  within  any  of 
the  exceptions  to  the  rule.  But  he  might  be  examined 
WT.th  the  consent  of  all  parties ;  and  this  consent  is  im- 
plied from  the  fact,  that  no  objection  was  interposed  be- 
fore the  master.  His  evidence  was  read  without  objection 
at  the  hearing. 

What  does  Daniel  Carle  prove  as  a  witness  ?  Nothing 
more  than  he  admits  by  his  answer.  lie  denies  all  know- 
ledge or  information  as  to  any  fact  bearing  upon  the  case, 
except  the  conversation  in  his  own  family  and  what  Ann 
said  a  few  days  before  her  death.  I  have  already  remarked, 
this  court  cannot  from  these  facts  draw  the  legal  infer- 
ence that  seven  hundred  dollars  was  fraudulently  placed 
by  Sarah  Carle  in  the  hands  of  her  sister,  Ann  Carle. 
They  do  not  prove  the  fact,  that  any  money,  for  any  pur- 
pose, was  ever  placed  by  Sarah  in  the  hands  of  her  sister 
Ann. 

The  complainant  has  proved  the  admissions  and  con- 
duct of  Daniel  Carle.  It  would  be  strange,  indeed,  if  any 
court  would  permit  the  mere  admissions  and  conduct  of 
an  administrator  to  mulct  the  estate  to  the  amount  of 
debt  which  is  sought  here.  Giving  them  their  greatest 
weight,  I  do  not  think  they  amount  to  anything.  They 
only  prove  that  Daniel  Carrie  himself  believed  that  the  mo- 
ney was  placed  by  one  sister,  in  the  hands  of  the  other, 
in  trust  for  the  complainant's  children,  and  that  acting 
upon  that  belief,  he,  for  one,  was  willing  and  disposed  to 
see  the  trust  executed.  But  this  court  cannot  decide  the 
case  upon  the  belief  of  the  witness.  It  is  not  right  that 
the  defendant  should  be  prejudiced  by  it.   He  has  stated 
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thefiwts  upon  which  his  belief  is  founded.  The  court  can- 
not tell  what  amount  of  evidence  is  sufficient  to  produce 
that  belief  in  the  mind  of  the  witness.  The  question  is, 
whether  the  facts  stated  by  the  witness,  and  not  his  belief 
are  sufficient  to  justify  a  decree  in  favor  of  the  complain- 
ant. If  they  are  not,  the  court  cannot  decide  in  his  favor, 
no  matter  what  may  be  the  belief  of  Daniel  Carle. 

With  this  view  of  the  case,  the  conduct  of  Carle,  on 
which  the  complainant  relies,  can  have  no  influence  in 
enabling  the  court  to  reach  a  correct  conclusion.  In  mak- 
ing his  inventory,  as  administrator,  he  kept  fifteen  hun- 
dred dollars  out  of  it.  This  only  shows  the  bias  of  his 
own  mind,  and  what  his  own  belief  was.  He  tells  us  why 
he  did  it,  and  we  must  now  determine  whether  he  w^as 
justified  in  doing  so. 

It  was  insisted  that  the  admissions  and  conduct  of  Carle 
impeach  his  testimony,  and  show  that  he  did  not  tell  the 
whole  truth  in  giving  his  evidence.  I  am  at  a  loss  to  con- 
ceive how  this  can  help  the  complainant.  Daniel  Carle 
was  the  complainant's  own  witness.  If  he  was  successful 
in  impeaching  his  own  witness,  and  in  show^ing  that  he 
was  not  a  man  of  veracity,  and  one  upon  w-hom  the  court 
can  rely,  what  becomes  of  the  complainant's  case  ?  The 
complainant  has  no  other  w^itness.  Surely  it  will  not  be 
contended  that  if  the  complainant  cannot  recover  upon 
the  evidence  of  the  w  itness  upon  oath,  they  may  recover 
upon  his  contradictory  statement  when  not  under  oath 
and  by  proving  that  he  is  not  a  credible  witness. 

The  admissions  of  Carle,  for  the  purpose  of  contradict- 
ing him  as  a  witness,  were  not  admissible  as  evidence. 
He  was  the  complainant's  own  witness,  and  it  was  not 
competent  for  the  party  calling  him  to  impeach  him.  The 
case  presents  this  singular  aspect,  of  a  party  relying  upon 
the  testimony  of  one  simjle  icitness  to  prove  his  case,  and 
yet  endeavoring  to  impeach  that  witness  by  showing  that 
Iiis  statements  under  oath  are  not  entitled  to  credit.  I  do 
not  mean  to  insinuate  that  the  complainant  has  been  at 
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all  successful  in  impeaching  the  testimony  of  Daniel  Carle. 
His  evidence,  it  is  true,  does  not  appear  well.  It  appears 
to  have  been  very  difficult  to  draw  the  truth  from  the  wit- 
ness ;  and  by  his  manner  of  giving  his  testimony,  he  has 
done  himself  no  credit.  But  all  this  should  not  prejudice 
the  other  defendants  in  the  suit.  If  the  complainant  has 
been  unable  to  get  the  truth  from  the  witness,  it  is  his 
own  misfortune,  and  other  parties  in  interest  must  not  be 
made  to  suffer  on  that  accoimt. 

I  have  examined  the  case  with  great  care,  commencing 
my  investigation  with  the  impression  produced  upon  me 
by  the  argument,  that  the  complainant  was  entitled  to  a 
decree.  I  have,  however,  come  to  the  conclusion,  perfectly 
satisfactory  to  myself,  the  complainant  has  not  made  out 
his  case,  and  is  not  entitled  to  the  relief  he  prays  for. 

The  appeal  was  argued  by  Vanatta  and  Whelpley^  for 
the  appellant,  and  Arinin  and  Miller^  for  respondent. 

Points  of  the  appellant. 

1.  The  evidence  contained  in  the  pleadings  and  proofs 
is  sufficient  to  establish  the  facts,  that  Sarah,  the  former 
wife  of  the  appellant,  shortly  before  and  in  contemplation 
of  her  marriage  with  the  appellant,  and  without  his  privity, 
assent,  or  knowledge,  placed  under  the  control  of  Ann 
Carle  money,  or  choses  in  action,  to  the  value  or  amount 
of  seven  hundred  dollars,  for  the  use  of  any  children  of 
the  said  complainant  which  she,  the  said  Sarah,  after  her 
said  marriajje  mi«cht  bear. 

2.  The  facts  thus  established  make  the  trust  thus  cre- 
ated, as  against  the  appellant,  illegal  and  void. 

3.  The  appellant  is  entitled  to  recover  and  receive  for 
his  own  use  the  said  seven  hundred  dollars,  and  the  in- 
crease thereof. 

4.  The  said  Daniel  Carle  having,  on  the  13th  of  De- 
cember, 1853,  admitted  to  the  said  appellant  that  Sarah, 
the  said  appellant's  first  wife,  before  her  marriage  had 
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left  in  the  hands  of  her  sister  Ann  the  sum  of  seven  hun- 
dred dollars,  to  be  held  in  trust  for  the  future  children  of 
the  said  Sarah,  in  ease  she  should  have  any,  and  that  the 
said  seven  hundred  dollars  at  the  death  of  the  said  Ann 
amounted  to  fifteen  hundred  dollars  or  over,  and  the  said 
appellant  having  acted  upon  that  admission  by  instituting 
his  suit  in  the  Court  of  Chancery  for  the  recovery  of  the 
money  so  admitted  to  have  been  left  with  said  Ann  by 
said  Sarah,  the  said  Daniel  Carle  is  and  should  be  estopped 
from  denying  or  attempting  to  disprove  the  fact,  that  the 
said  Sarah,  before  her  marriage  with  the  appellant,  did 
leave  with  said  Ann  the  said  sum  of  seven  hundred  dol- 
lars, and  also  from  denying  the  fact,  that  the  said  Ann,  at 
her  death,  still  held  the  said  seven  hundred  dollars,  and 
the  increments  thereof,  making  in  all  over  fifteen  hundred 
dollars. 

5.  It  being  proved  that  the  said  Sarah,  before  her  mar- 
riage with  the  appellant,  did  leave  with  said  Ann  the  sum 
of  seven  hundred  dollars  for  the  use  of  the  children  of 
the  said  Sarah,  and  the  said  children  having  solemnly  dis- 
claimed all  title  to  or  interest  in  the  said  seven  hundred 
dollars,  and  the  increase  thereof,  the  said  appellant  is  en- 
titled to  recover  and  receive  the  same,  as  administrator  of 
the  said  Sarah,  although  the  said  Sarah  may  have  created 
the  said  trust,  and  left  the  said  seven  hundred  dollars  with 
the  said  Ann  prior  to  the  commencement  of  the  treaty  of 
marriage  between  the  said  Sarah  and  the  said  appellant. 

6.  It  being  proved  that  the  said  Sarah  did  at  some  time 
leave  with  said  Ann  money  or  choses  in  action,  which  said 
Ann  held  and  retained  until  her  death,  and  which  at  the 
period  last  mentioned  amounted  to  over  fifteen  hundred 
dollars,  if  the  said  money  or  choses  in  action  were  left 
with  said  Ann  at  any  time  after  the  marriage  between 
said  Sarah  and  the  said  appellant,  the  said  appellant  is 
entitled  to  recover  the  same  in  this  suit. 

The  Chief  Justice  delivered  the  opinion  of  the  Conrt 
of  Appeals, 
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Green,  C.  J.  The  case,  as  it  stands  before  this  court,  is 
within  very  narrow  limits.  The  Chancellor  has  decided, 
in  accordance  with  the  clear  weight  of  authority,  that  if 
the  fact  is  established  that  Sarah  Carle  placed  the  money 
in  controversy  in  the  hands  of  her  sister,  Ann  Carle,  at 
the  time  and  for  the  purpose  alleged  in  the  bill  of  com- 
plaint, the  complainant  is  entitled  to  the  redress  which  he 
asks.  The  Chancellor  has  further  decided  that  the  claim 
is  not  barred  by  the  statute  of  limitations.  The  only  re- 
maining question  in  the  case  is,  whether,  in  point  of  fact, 
the  money  was  placed  in  the  hands  of  Ann  Carle  by  the 
wife  of  the  complainant,  without  his  knowledge,  previous 
to  their  marriage,  for  the  use  of  the  complainant's  chil- 
dren. 

The  defendant,  the  administrator  of  Ann  Carle,  does 
not  deny  that  the  money  is  in  his  hands.  His  conduct 
shows  not  only  his  belief  that  the  money  was  held  by  Ann 
in  trust  for  the  purpose  charged  in  the  bill,  but  an  un- 
doubted knowledge  of  that  fact.  Soon  after  the  death  of 
Ann,  he  told  one  of  the  complainant's  children  that  there 
was  $1500  in  his  hands,  which  belonged  to  her  and  her 
brothers.  He  stated,  in  the  language  of  the  witness,  "  that 
aunt  Ann  said  there  was  $1500  there  for  us;  money 
which  mother  left  there."  As  administrator  of  Ann*s  es- 
tate, the  defendant  set  aside  the  sum  of  $1500  out  of  the 
money  found  in  her  possession,  as  not  belonging  to  her 
estate.  Though  advised  by  counsel  to  do  so,  he  declined 
putting  it  into  the  inventory.  He  omitted  it  not  by  acci- 
dent, but  by  design,  from  an  inventory,  which  he  exhibited 
under  oath,  as  containing  a  true  and  perfect  inventory  of 
her  estate.  He  offered  to  pay  over  the  money  to  the  chil- 
dren, in  accordance  with  the  terms  of  the  trust,  with  the 
consent  of  the  next  of  kin  of  Ann.  This  consent  he  re- 
quired obviously  not  from  any  doubt  of  the  truth  of  the 
case  in  his  own  mind,  but  because  the  knowledge  of  the 
facts  rested  mainly,  if  not  exclusively,  with  himself.  He 
found  among  the  papers  of  Ann  no  written  evidence  of 
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the  existence  and  nature  of  the  trust,  and  therefore,  with 
great  propriety  for  his  own  security,  he  asked  the  assent 
of  the  persons  interested  in  her  estate  to  his  disposal  of 
the  fund  in  pursuance  of  the  trust.  The  next  of  kin  of 
Ann,  the  persons  interested  in  her  estate,  all  gave  their 
consent  to  the  payment  of  the  money  to  the  children  of 
Sarah,  pursuant  to  the  terms  of  the  trust.  It  would  have 
been  so  paid  but  for  the  objection  of  the  complainant 
himself,  who  interposed  his  marital  rights. 

Daniel  Carle  was  not  only  the  administrator  of  Ann, 
but  he  was  one  of  her  next  of  kin,  and  entitled  to  a  share 
of  her  estate.  In  excluding  this  fund  from  the  estate  of 
Ann,  he  acted  against  his  own  interest.  He  was  in  a  po- 
sition, of  all  others,  to  know  the  truth  in  regard  to  this 
fund.  His  sister  Ann  and  himself  were  both  unmarried. 
They  lived  together  in  the  same  family.  He  must  have 
been  cognizant,  to  a  greater  or  less  degree,  of  the  extent 
of  her  property  and  of  her  business  transactions.  He  was 
interested  by  her  with  the  settlement  of  her  estate.  Their 
relations  were  friendly.  They  had  no  nearer  or  dearer  ties 
than  those  which  bound  them  to  each  other.  Living  thus 
as  brother  and  sister  in  the  same  household,  he  was  in  a 
situation  to  know,  and  it  is  scarcely  credible  that  he  did 
not  know  the  truth  in  regard  to  the  real  condition  of  the 
funds  in  her  hands.  But  there  is  evidence  that  he  had  di- 
rect information  on  the  subject  of  this  trust.  His  know- 
ledge of  it  was  derived  both  from  Sarah  and  Ann,  the 
only  parties  to  the  transaction.  Sarah,  before  her  mar- 
riage, consulted  him  on  the  subject  of  leaving  the  money 
there,  or,  to  use  his  own  language,  she  talked  to  him 
about  it.  We  have  Sarah's  declaration,  that  "  upon  her 
marriage,  her  husband  and  his  father  made  so  much  fuss 
about  her  property,  that  she  left  it  behind  with  her  folks ;'' 
and  it  is  not  pretended  that  it  was  left  with  anv  one  but 
Ann.  Upon  her  death-bed,  Ann  gave  to  the  defendant, 
her  administrator,  an  injunction,  which  he   understood 
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related  to  this  fund,  and  upon  which  he  acted  in  the  settle- 
ment of  her  estate. 

It  is  objected,  that  it  is  not  enough  that  the  defendant 
should  believe  the  truth  of  the  complainant's  case,  but 
the  court  must  see  that  he  had  sufficient  evidence  for  his 
belief;  and  that  the  statement  he  makes  as  a  witness  of 
what  he  heard  from  his  sisters  is  not  sufficient  to  warrant 
his  belief,  and  therefore  the  court  cannot  act  upon  it.  But 
is  not  this  too  limited  a  view  of  the  testimony  ?  Is  the 
statement  made  by  the  defendant  of  what  he  heard  from 
his  sisters  all  the  evidence  in  the  cause  upon  which  the 
court  may  base  its  action  ? 

The  examination  of  the  defendant  affords  the  clearest 
evidence  that  he  was  not  a  willing  witness  for  the  com- 
plainant, and  that  he  has  testified  to  nothing  in  the  com- 
plainant's favor  not  demanded  by  the  truth.  His  evidence 
is  above  all  suspicion,  so  far  as  it  makes  in  favor  of  the 
complainant's  case.  Without  impugning  at  all  the  integ- 
rity of  the  witness,  it  is  not  remarkable  that  he  should 
not  remember  distinctly,  and  be  able  to  detail  what  passed 
between  his  sister  Sarah  and  himself  on  the  subject  of  the 
trust  when  it  was  created,  over  forty  years  ago.  She  may 
well  have  stated  to  him  distinctly  the  fact,  that  she  had 
placed  the  money  in  the  hands  of  her  sister  Ann  for  a 
specified  purpose.  The  conviction  in  his  own  mind  re- 
sulting from  the  conversation  may  be  clear,  and  yet  he 
may  be  unable,  after  so  great  a  lapse  of  time,  to  remem- 
ber one  word  of  the  conversation  ;  and  he  may  therefore 
say  with  truth,  that  he  does  not  remember  what  she  said. 
Material  facts,  which  influenced  his  mind,  may  totally 
have  escaped  his  recollection.  That  they  did  so,  is  very 
clear.  It  is  in  evidence,  that  after  the  death  of  Ann,  he 
informed  a  relative  that  the  money  which  Sarah  left  with 
Ann  for  the  children  of  the  complainant  amounted  to 
31500.  He  further  stated  that,  in  Sarah's  lifetime,  she 
sometimes  came  to  get  her  interest,  and  sometimes  Ann 
took  it  to  her.    This  &ct,  upon  his  examination,  he  ap« 
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pears  to  have  forgotten ;  but  it  tends  strongly  to  show  that 
he  had  not  only,  from  the  statements  of  his  sisters,  but 
from  their  acts,  the  most  certain  knowledge  of  the  real 
ownership  of  the  fund,  and  that  it  was  held  by  Ann,  as 
trustee.  And  that  the  interest  on  the  fund  was  paid  by 
Ann  to  Sarah,  in  her  lifetime,  is  confirmed  by  the  fact, 
that  interest  on  the  original  fund  of  8700,  from  the  death 
of  Sarah  to  the  death  of  Ann,  would,  with  the  principal, 
amount  to  about  ?1500,  the  sum  admitted  to  have  been 
in  Ann's  hands  at  her  death. 

In  regard  to  the  statement  proved  to  have  been  made 
by  Ann  in  her  lifetime,  that  there  was  $1500  in  her 
hands  for  the  children,  it  is  said,  that  the  statement  is 
equivocal,  and  its  import  so  uncertain  that  a  stranger  can 
gather  nothing  from  it.  The  more  important  inquirj*  is, 
what  did  Ann  inteifd,  and  what  did  the  defendant  under- 
stand by  it.  It  was  a  death-bed  instruction,  given  by  Ann 
to  her  brother,  who  became  her  administrator,  touching 
funds  in  her  possession.  It  was  given  three  days  before 
her  death.  There  was  ample  opportunity  for  inquiry  by 
the  brother  as  to  her  real  meaning,  if  there  was  a  particle 
of  doubt  in  his  mind  on  the  subject.  Circumstances,  al- 
ready referred  to,  warrant  the  belief  that  he  was  fully  ac- 
quainted with  the  existence  and  nature  of  the  trust.  And 
is  it  not  manifest  that  he  must  have  understood  perfectly 
to  what  fund  his  sister  referred,  and  of  whom  she  spoke? 
If  it  were  not  so,  would  he  not,  as  a  brother,  have  in- 
quired further  respecting  it  ?  Is  it  credible  that  he  enter- 
tained at  that  time  the  least  doubt  on  the  subject?  And 
if  he  perfectly  understood  and  applied  the  instruction 
given,  does  it  at  all  affect  the  question,  that  the  language 
used  was  general,  or  that  its  import  to  a  stranger  would 
have  been  equivocal  or  unintelligible  ?  That  he  did  per- 
fectly understand  her  meaning  is  obvious  from  the  fact, 
that  he  made  no  further  inquiry  on  the  subject;  that  he 
acted  unhesitatingly  and  against  his  own  interest  upon  his 
understanding  of  the  meaning ;  that  upon  her  death,  he 
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informed  the  complainant's  daughter  that  there  was  J1500 
in  his  hands,  left  bj  her  mother  with  her  aunt  Ann,  and 
that  Ann  said  there  was  $1500  for  herself  and  her  bro- 
thers. He  kept  the  money  out  of  Ann's  estate.  He  re- 
fused to  administer  upon  it.  He  agreed  to  pay  it  over  to 
the  children  of  Sarah,  upon,  obtaining  the  consent  of  the 
next  of  kin.  That  consent  wft  given,  and  the  payment  of 
the  money  prevented  only  by  the  interference  of  the 
father  of  the  children.  And  yet,  in  the  face  of  all  these 
facts,  we  are  asked  to  decide  that  there  is  no  evidence 
that  the  money  was  in  Ann's  hands,  or  that  it  belongs  to 
the  children.  We  have  then  this  extraordinary  state  of 
things :  Sarah  says  the  money  was  left  in  Ann's  hands ; 
Ann  says  the  money  was  left  in  her  hands  for  Sarah's  chil- 
dren. The  brother,  and  the  administrator  of  Ann,  who 
was  in  a  position  to  know  the  wholb  truth,  and  who  re- 
ceived Ann's  death-bed  instruction  on  the  subject,  in- 
forms the  children  that  the  money  is  in  his  hands.  Against 
his  own  interest,  he  refuses  to  administer  upon  it  as  a 
part  of  Ann's  estate.  He  makes  oath  that  it  forms  no  part 
of  her  estate.  He  ofters  to  pay  it  over  to  the  children  of 
Sarah,  with  the  consent  of  the  next  of  kin  of  Aun.  The 
next  of  kin,  at  a  sacrifice  of  their  own  interest,  upon  a 
conviction  of  the  truth,  consent  to  the  arrangement ;  and 
yet  this  court  is  asked  to  decide  that  there  is  no  evidence 
that  the  fund  is  in  existence.  With  great  deference,  it 
seems  to  me  that  the  evidence  which  entirely  satisfied  the 
stakeholder  of  the  money,  the  administrator  of  Ann's  es- 
tate, the  person  who  of  all  others  was  in  a  situation  to 
know  and  must  have  known  the  truth,  and  induced  him 
to  act  against  his  own  interest ;  the  evidence  which  satis- 
fied all  the  next  of  kin  of  Ann  that  the  money  did  not 
belong  to  her  estate,  and  induced  them  to  relinquish  all 
claim  to  it,  nay  the  very  fact  of  the  recognition  of  the 
trust  by  all  the  parties  interested  in  Ann's  estate,  ought 
to  be  sufficient  to  satisfy  the  conscience  of  a  court  of 
equity. 
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The  money  clearly  does  not  belong  to  the  estate  of  Ann 
Carle ;  neither  her  administrator  nor  her  next  of  kin  pre- 
tend that  it  does.  They  do  not  claim  it.  To  whom,  then, 
does  it  belong  ?  It  is  said  that  it  belongs  to  the  children, 
and  that  the  court  must  protect  their  interests.  The  an- 
swer is,  that  the  children  have,  by  their  answer  to  the 
bill,  disclaimed  all  right  did  interest  in  the  fund.  Now 
admitting  that  there  was  no  legal  fraud  on  the  marital 
rights  of  the  husband,  admitting  that  Sarah,  the  com- 
plainant's wife,  on  tlie  eve  of  her  marriage,  rightfully 
placed  a  part  of  her  estate  in  her  sister's  hands  in  trust 
for  the  children  of  her  intended  marriage,  if  there  had 
been  no  children  of  the  marriage,  would  not  the  ftind 
have  belonged  to  the  husband  on  the  death  of  the  wife  ? 
There  were  children,  but,  as  cestui  que  trusts^  tliey  disclaim 
title ;  they  renounce  all  right  to  the  fund,  and  decline  to 
accept  it.  To  whom,  then,  does  it  belong  ?  Surely  not  to 
the  trustee,  but  to  the  estate  of  Sarah,  and  to  her  husband, 
as  her  administrator.  In  any  aspect  of  this  case,  I  see  no 
escape  from  the  conclusion  that  the  defendant,  Daniel 
Carle,  is  a  trustee,  and  liable  for  the  funds  in  his  hands 
to  the  complainant,  the  husband  and  administrator  of  Sa- 
rah Williams. 

The  complainant  is  entitled  to  recover  the  fund  of 
81500,  with  interest  from  the  death  of  Ann  Carle.  But 
under  the  peculiar  circumstances  of  the  case,  the  defend- 
ant was  fully  justified  in  refusing  to  pay  over  the  money, 
except  under  a  decree  or  by  the  direction  of  the  court 
He  is  therefore  entitled  to  his  costs.  The  defendant  should 
be  permitted  to  deduct  from  the  amount  of  the  fund  and 
interest  his  taxed  costs  of  defence,  both  in  the  Court  of 
Chancery  and  in  this  court. 

The  decree  of  the  Chancellor  must  be  reversed,  and  the 
proceedings  remitted  to  the  Court  of  Chancery,  that  the 
case  may  be  proceeded  in  accordingly. 

The  following  dissenting  opinions  were  read. 
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Potts,  J.  The  complainant,  who  is  the  administrator  of 
his  deceased  wife  Sarah,  filed  his  bill  in  this  case  against 
Daniel  Carle,  who  is  the  administrator  of  Ann  Carle,  de- 
ceased, and  the  three  children  of  Ebenezer  and  Sarah 
Williams,  alleging  that  while  his  courtship  or  treaty  of 
marriage  with  the  said  Sarah  was  pending,  she,  the  said 
Sarah,  left  in  the  hands,  or  under  the  control  of  her  sister, 
Ann  Carle,  the  sum  of  ?700,  to  be  kept  and  invested  by 
the  said  Ann  for  the  use  or  benefit  of  the  children  of  the 
said  Sarah,  in  case  she  should  afterwards  have  any  chil- 
dren ;  that  the  same  had  been  so  invested,  and  with  its 
accumulation  amounted  to  $1500,  or  more.  The  bill  fur- 
ther alleges,  that  the  marriage  between  the  complainant 
•and  said  Sarah  took  place  March  17th,  1819 ;  that  said 
Sarah  died  on  the  19th  November,  1834 ;  that,  in  1837,  he 
married  her  sister,  who  is  still  living ;  that  Ann  Carle  died 
intestate,  about  the  25th  September,  1852,  never  having 
been  married ;  and  that,  on  the  13th  December,  1853,  he 
was  informed  for  the  first  time,  by  Daniel  Carle,  of  this 
deposit  having  been  made  with  Ann  Carle  thirty-fi«e 
years  before,  for  the  purposes  aforesaid.  He  insists  that 
this  was  in  fraud  of  his  marital  rights,  and  prays  that  the 
trust  may  be  set  aside,  and  the  money  paid  over  to  him, 
with  all  the  interest  which  has  accrued  since  the  deposit 
was  made. 

Ann  Carle,  as  has  been  stated,  died  in  1852.  She  left, 
as  appears,  in  personal  estate  nearly  $10,000,  chiefly  in- 
vested in  bonds  and  notes.  She  made  no  disposition  of 
any  of  her  property,  and  left  behind  her  no  written  evi- 
dence of  any  kind  that  she  had  any  such  trust  fund  in  her 
hands  as  is  mentioned  in  the  bill.  Her  next  of  kin  are 
Daniel,  and  Lydia,  the  present  wife  of  Williams,  and  the 
children  of  Elizabeth  and  those  of  Sarah,  her  two  deceased 
sisters. 

The  complainant  then  sets  up  a  claim  to  have  paid  to 
him  out  of  the  estate  of  Ann  Carle,  deceased,  the  sum  of 
$700,  with  the  interest  thereon  from  the  time  of  the 
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alleged  deposit,  that  is  from  the  year  1818  up  to  the  time 
of  said  Ann's  death,  amounting,  as  he  says,  to  considera- 
bly over  $2000 ;  and  to  establish  his  right  he  is  bound,  in 
the  first  place,  to  prove  the  allegation  upon  which  it  is 
founded,  to  wit,  that  his  former  wife  actually  deposited 
with  Ann,  or  left  with  her  before  the  marriage,  the  said 
sum  of  money. 

The  only  important  evidence  in  support  of  this  allega- 
tion is  to  be  found  in  the  answer  and  declarations  of  Daniel 
Carle. 

The  bill  sets  out  the  information  given  to  the  complain- 
ant by  Carle,  in  1853,  and  calls  upon  Carle  to  answer 
under  oath  as  to  the  truth  of  this  information  given  and 
his  knowledge  of  the  fact.  Daniel  answers,  that  he  does 
not  Idmself  know  that  any  such  sum^  or  any  other  snm^  was 
ever  placed  in  (he  hands  of  the  said  Ann  by  the  said  Sarah 
previous  to  hermaiTiage  iciih  the  comjylainant ;  that  he  never, 
in  any  way  or  manner,  counselled  or  advised  any  invest- 
ment or  concealment  of  any  such  funds.  He  admits  that 
<fn  a  certain  occasion,  at  his  own  house  and  in  the  pre- 
sence of  the  complainant,  his  wife  and  children,  and  seve- 
ral othei^,  Mr.  Annin,  his  attorney,  by  his  authority'  and 
at  his  request,  stated  that  Sarah,  the  complainant's  first 
wife,  before  her  marriage,  had  left  in  the  hands  of  her 
sister  Ann  the  sum  of  ?700,  to  be  held  in  trust  for  the 
future  children  of  the  said  Sarah,  in  case  she  should  have 
any,  and  that  said  money  amounted,  at  Ann's  death,  to 
31500,  or  over ;  but  that  as  no  evidence  of  the  fact  was  to 
be  found  among  the  papers  of  said  Ann,  he,  as  her  admi- 
nistrator, intended  to  put  the  same  in  with  said  Ann's  ei*- 
tate,  t(7iless  by  the  consent  of  those  interested  in  the  estate^  he 
wa^  allowed  to  j)ay  it  over  to  the  children.  He  gives  his  rea- 
sons for  having  made  this  statement  by  his  attorney.  He 
says,  that  before  the  marriage  of  Sarah  with  the  complain- 
ant, and  while  the  same  was  in  contemplation,  he  remem- 
bered there  had  been  some  conversation  in  his  family  respect- 
ing the  propriety  of  said  Sarah's  placing  8700  in  the  hands 
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of  her  sister  Ann,  to  be  held  in  trust,  &c. ;  and  that  a  few 
days  before  the  death  of  said  Ann,  slie  said  to  him,  ''there 
is  91500,  or  overj  coming  to  the  children.''  That  the  foregoing 
is  the  only  evidence  he  ever  had  that  any  such  funds  were  so 
placed  in  Ann's  hands,  and  that  he  never  knew  that  any  ar- 
rangement of  the  kind  proposed  was  ever  carried  into  effect. 

The  defendant  was  subsequently  called  as  a  witness  by 
the  complainant,  and  testified,  in  relation  to  the  conversa- 
tion in  the  family  before  the  marriage,  that  Sarah  talked  to 
him  about  the  matter,  but  he  did  not  know  whether  Ann 
was  present  or  not;  that  Ann's  remark,  above  stated,  was 
made  to  him  in  her  last  sickness,  two  or  three  days  before 
Iter  death;  that  she  was  in  bed;  that  he  don't  remember 
anything  more  being  said ;  that  she  was  so  far  gone  he 
did  not  want  to  trouble  her  with  any  inquiries. 

Upon  the  question,  whether  the  ^700  was  actually  left 
by  Sarah  in  Ann  Carle's  hands,  this  is  the  whole  evidence. 
In  the  course  of  a  long  examination  of  Daniel  Carle,  no- 
thing more  is  elicited  as  to  his  knowledge  of  the  mattere 
stated  in  his  answer.  Ann  Vail  is  called.  She  says  Daniel 
told  her  what  he  authorized  his  attorney  to  tell  the  com- 
plainant. She  states,  indeed,  something  her  aunt  Sarah 
(Mrs.  Williams)  told  her,  but  this  is  not  evidence  in  sup- 
port of  her  husband's  claim.  Sarah  Williams  is  called,  and 
testifies  that  Daniel  told  her  what  he  told  Ann  Vail.  But 
the  defendant,  in  his  answer,  swears  that  if  he  said  so  to 
anybody,  it  was  for  the  reasons  he  had  before  stated. 
Daniel  C.  Williams  and  William  M.  Clark  are  called,  and 
testify  to  what  passed  at  the  meeting  when  Mr.  Annin 
made  the  statement  mentioned  in  the  answer,  but  without 
varying  it  in  substance.  This  testimony  therefore  leaves 
the  case  precisely  where  it  stood  upon  the  answer. 

Then  the  evidence  as  to  the  fact  of  the  deposit  of  this 
money  with  Ann  Carle  consists — 1.  Of  the  conversation 
in  the  family  of  Daniel  previous  to  Sarah's  marriage.  And 
all  that  we  know  of  that  is,  that  there  had  been  a  conver- 
sation aboat  the  propriety  of  such  a  measure ;  that  Sarah 
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had  spoken  to  the  defendant  about  it.  He  swears  that  he 
does  not  know  that  any  money  was  ever  paid  to  Ann  or 
left  with  her ;  saw  nothing  of  the  kind ;  heard  nothing  of 
the  kind.  Standing  alone,  this  amounts  to  positively  no- 
thing. It  is  only  by  coupling  it  with  the  death-bed  decla- 
ration of  Ann,  thirty-four  or  five  years  after,  that  it  be- 
comes of  any  importance  at  all.  That  declaration  was, 
"there  is  J1500,  or  over,  coming  to  the  children,**  made 
on  a  sick  bed  by  a  sick  woman,  two  or  three  days  before 
her  death,  to  Daniel  Carle  alone,  without  one  further  word 
of  explanation.  How  coming?  coming  from  whom?  com- 
ing to  the  children  ?  what  children  ?  Does  she  say  Sarah 
had  deposited  money  with  her  for  her  children  ?  She  does 
not.  Does  she  say  there  is  31500  coming  to  Sarah's  chil- 
dren out  of  my  estate  ?  She  does  not.  Does  she  say  this 
money  is  coming  to  Sarah's  children  at  all  ?  She  does  not 
And  yet  upon  the  case  as  made,  it  is  aflBrmed  that  she  is 
now,  for  the  first  time  in  her  life,  disclosing  the  important 
fact  of  the  citation  of  a  trust  in  favor  of  these  children 
which  had  been  locked  up  in  her  oum  bosom  for  eighteen 
j-ears,  the  period  that  had  elapsed  since  her  sister's  death ; 
a  secret  trust  created  thirty-four  years  before,  and  as  fiar 
as  appears,  never  known  to  anybody)  but  Ann  and  Sarah 
herself — never  revealed  by  either  during  that  time,  not 
even  to  the  cestui  que  trusts  themselves. 

It  is  true  that  Ann  Vail  says  Daniel  Carle  told  her,  in 
1853,  that  Sarah  sometimes,  in  her  lifetime,  came  and  got 
the  interest,  and  when  she  did  not,  Ann  went  and  took 
it  to  her.  Daniel  is  not  asked  about  this.  But  the  com- 
plainant states,  in  his  bill,  that  for  twelve  or  fourteen 
years  after  their  marriage,  he  left  a  considerable  portion 
of  her  funds  under  her  ovm  control^  and  that  it  was  not 
until  he  purchased  a  farm,  that  he  called  upon  her  for  her 
funds,  and  that  she  then  gave  up  to  him,  as  he  then  under- 
stood  and  supposed^  and  always  supposed  until  five  months 
before  he  filed  his  bill,  all  the  funds  which  she  owned  at 
the  time  of  the  courtship  and  marriage,  with  all  the  inter* 
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est  which  had  accrued ;  but  it  is  quite  as  probable  that  she 
may  have  without  his  knowledge  received  some  portion 
of  the  accruing  interest  upon  these  funds,  and  concealed 
that  fact  from  him,  as  that  she  kept  back  and  concealed 
a  portion  of  the  principal. 

I  do  not  say  that  in  this  answer  and  evidence,  taken  to- 
gether, there  is  not  enough  to  raise  a  probabilUy  that  the 
money  claimed  was  in  fact  left  by  Sarah  in  Ann's  hands, 
as  charged  in  the  bill.  I  think  there  is.  But  my  diflSiculty 
is,  that  there  is  no  positive  proofs  nor  anything  that  amounts 
to  conclusive  evidence  of  the  fact.  The  burthen  of  proof 
was  on  the  complainant  in  the  court  below.  The  Chan- 
cellor held,  that  for  the  want  of  such  proof,  he  had  failed 
to  support  his  bill.  The  appellant  here  is  bound  to  satisfy 
us  that  in  this  the  Chancellor  erred,  and  he  has  not  done 
so  to  my  satisfaction. 

The  counsel  of  the  appellant  lays  great  stress  upon  the 
fact,  that  Daniel  Carle  believed  the  money  had  been  depo- 
sited, as  charged ;  that  he  was  loUUng^  if  the  other  heirs 
cotisentedj  to  pay  over  the  money  to  the  children  ;  and  that 
he  kept  it  out  of  the  inventory.  But  whatever  Daniel 
Carle,  or  any  other  heirs  of  Ann  Carle  believed,  or  may 
have  been  willing  to  do  in  reference  to  the  children,  and 
whatever  their  motive  or  the  influences  which  induced 
them  may  have  been  to  express  such  consent,  we  are  not 
at  liberty  to  believe  because  they  believed;  and  as  far  as  they 
are  before  the  court,  they  are  here  resisting  the  complain- 
ant's claim,  and  asking  such  protection  as  the  facts  would 
in  the  case  entitle  them  to. 

Undoubtedly,  in  the  absence  of  positive  proof,  we  may 
look  to  the  circumstances  of  the  case  for  additional  light ; 
and  if  these  are  sufficiently  strong  to  satisfy  the  judgment, 
we  may  take  the  case  as  proved.  But  what  are  the  cir- 
cnmstances  here  ? 

The  allegation  is,  that  $700  was  deposited  with  Ann 
Carle  by  Sarah,  in  1818  or  19,  in  trust,  &c.  Ann  died 
thirty-five  years  afterwards,  and  not  a  scrap  of  paper  is 
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found  in  reference  to  such  deposit,  neither  among  the 
papers  of  the  alleged  trustee  nor  in  the  poBsession  of  any- 
body  else.    It  is  alleged,  that  during  Sarah's  lifetime,  a 
period  of  sixteen  years,  she  paid  Sarah  the  interest  upon 
this  fund,  but  no  receipt  for  a  dollar  of  interest  is  found. 
According  to  the  alleged  terms  of  the  trust,  after  the 
death  of  Sarah,  the  money  belonged  to  the  children  of 
Ebenezer  Williams.    Sarah  died  in  1884 ;  Ann  lived  until 
1852,  a  period  of  eighteen  years  after  this ;  at  her  death, 
the  children  were  all  of  age ;  Sarah  was  26,  Theodore  28, 
and  Daniel  C.  32 ;  yet  Ann,  it  is  clear,  not  only  never  paid 
to  either  of  them  a  single  dollar,  but  never  so  much  as 
informed  them,  or  either  of  them,  that  she  had  this  mo- 
ney in  her  hands.    The  case  does  not  show  that  any  one, 
except  Sarah  and  Ann,  knew  anything  of  this  deposit 
being  made,  and  the  fact,  if  it  existed,  was  kept  a  pro- 
found secret  by  these  two  women  during  their  whole 
lives ;  for  all  that  Ann  Vail  says  Sarah  told  her  was,  that 
"they  (her  husband  and  his  family)  made  such  a  fuss 
about  the  property,  right  away  as  soon  as  she  was  mar- 
ried, that  she  meant  they  should  never  know  what  she 
had,  or  how  much  she  had."    For  conduct  so  extraordi- 
nary, we  ought  to  be  able  to  see  some  motive.  Ann  Carle 
must  have  been  acquainted  with  business,  for  she  acted 
as  her  brother's  executrix.    Daniel  Carle,  the  brother, 
seems  always  to  have  had  the  confidence  of  both  sisters. 
To  some  extent,  at  least,  he  managed  their  finances,  and 
it  seems  strange,  to  say  the  least,  that  not  a  scrap  of  writ- 
ten evidence  should  have  been  left,  not  a  witness  produced 
to  prove  the  fact,  that  even  the  brother  never  should  have 
been  made  a  confidant  of  the  fact  of  the  deposit  and  the 
terms  of  the  trust,  nor  either  of  the  cestui  que  (rusts  ;  and 
that  knowing,  as  Ann  must  have  known,  if  the  fact  was 
as  stated  in  her  last  sickness,  that  she  was  the  sole  re- 
maining depositary  of  the  secret,  she  should  not  have  dis- 
closed to  him,  or  to  some  one,  in  explicit  terms  the  fact, 
instead  of  using  language  which  might  easily  have  been 
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misunderstood  and  misinterpreted,  and  the  meaning  of 
which  is  undoubtedly  ambiguous. 

The  complainant  below  made,  I  think,  a  doubtful  case, 
and  these  circumstances  increase  the  doubt.  They  show 
a  state  of  things,  it  seems  to  me,  inconsistent  with  what 
experience  teaches  us  to  expect  in  human  conduct. 

It  has  been  asked  by  the  complainant's  counsel,  if  Ann 
Carle,  in  saying  on  her  death-bed  "  there  is  $1500,  or 
over,  coming  to  the  children,''  did  not  mean  there  was 
that  sum  of  trust  money  coming  to  the  children  of  Ebe- 
nezer  Williams  out  of  her  estate,  what  did  she  mean.  The 
question  was  well  put.  But  it  was  a  question  for  the  com- 
plainant, and  not  for  the  defendant,  to  answer,  and  to  an- 
swer so  as  to  satisfy  the  conscience  of  the  court.  I  think 
he  has  not  done  so.  I  am,  for  one,  in  doubt  what  she 
meant.  I  am  in  doubt,  for  the  very  reason  that  her  lan- 
guage does  not  inform  me.  I  may  conjecture;  I  may 
think  the  probabilities  are  in  favor  of  the  construction 
the  complainant  puts  on  her  words  ;  but  I  am  unwilling 
to  decide  a  question  of  property — to  take  money  from  one 
party  and  give  it  to  another — on  conjectures  and  proba- 
bilities. The  complainant  claims  this  money  as  a  creditor 
of  Ann  Carle's  estate.  He  has  not,  in  my  judgment,  proved 
his  claim,  and  I  feel  unwilling  to  enforce  a  claim  which  is 
not  proved.  I  may  add,  that  if  the  complainant  is  entitled 
to  recover  at  all,  I  do  not  see  why  he  is  not  entitled  to  the 
3700  and  thirty-four  years'  interest  upon  it.  This  is  his  claim. 
There  is  no  legal  evidence  before  the  court  of  the  payment 
of  interest  on  this  $700  during  Sarah's  life.  Ann  Carle's  say- 
ing the  sum  was  $1500,  or  over,  and  Aim  VaU's  testifying 
that  Daniel  told  her  that  Sarah  sometimes  came  and  got 
the  interest,  and  when  she  didn't,  Ann  went  and  took  it 
to  her,  surely  is  not  evidence  by  which  the  liability  of  the 
estate  can  be  discharged  from  the  payment  of  interest  on 
this  ^^700.  These  witnesses  are  all  testifying  in  favor  of 
their  own  interest 
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I  am  of  opinion,  on  the  whole,  that  the  decree  should 
be  affirmed. 

Elmer,  J.  It  is  clear  that  the  appellant  is  entitled  to 
no  relief,  unless  there  is  satisfactory  evidence,  from  the 
admissions  of  Daniel  Carle  or  otherwise,  that  Ann  Carle 
had  in  her  hands,  at  the  time  of  her  death,  a  sum  of  roo- 
nej^  which  at  some  time  belonged  to  her  sister  Sarah 
Williams,  the  appellant's  wife.  The  declarations  or  acts 
of  Sarah  are  not  competent  evidence  of  this  fact ;  although 
such  declarations  or  acts  might  be  evidence  of  the  fraud 
upon  the  marital  rights  of  her  husband,  if  it  was  other- 
wise established  that  Ann  Carle  was  the  depositary  of  the 
money. 

A  few  days  before  her  death,  Ann  Carle  said  to  her 
brother  Daniel,  who  has  since  administered  on  her  estate, 
these  words :  "  there  is  fifteen  hundred  dollars,  or  over, 
coming  to  the  children."  She  said  nothing,  and  referred 
to  nothing  from  which  it  could  be  asceitained  what  chil- 
dren she  meant.  There  is  no  proof  that  she  ever,  in  any 
way,  acknowledged  that  she  had  received  any  money  or 
other  property  from  or  for  her  sister  Sarah,  or  that  there 
was  any  money  in  her  hands  belonging  to  her  or  her 
children. 

It  appears  that  when  Daniel  Carle  came  to  make  an  in- 
ventory of  Ann's  estate,  as  her  administrator,  he  omitted 
to  include  therein  fifteen  hundred  dollars  of  her  assets, 
and  there  can  be  no  doubt,  I  think,  that  he  did  so  because 
he  believed  that  the  fifteen  hundred  dollars  spoken  of  by 
Ann,  as  coming  to  the  children,  was  money  in  her  hands 
arising  from  funds  left  with  her  by  Sarah  Williams,  for 
the  use  of  her  children.  But  are  the  facts,  that  he  enter- 
tained this  belief,  and  so  acted,  sufficient  to  justify  the 
court  in  decreeing  this  money  to  belong  either  to  the 
husband  or  children  of  the  said  Sarah,  and  thus  take  it 
from  the  next  of  kin  of  Ann.  In  my  opiaion,  they  are 
not  Not  only  has  Daniel  Carle  been  called  on  to  answer 
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the  complainant's  bill  under  oath,  but  he  has  been  exam- 
ined as  his  witness,  and  he  states  that  he  never  heard  Ann 
Carle  say  that  she  had  received  any  money  from  her  sis- 
ter, or  that  she  had  any  in  l^er  hands  belonging  to  her  or 
her  children,  and  that  he  did  not  know,  from  any  com- 
munication of  hers,  what  she  meant  by  the  words  she 
spoke,  as  before  mentioned.  He  states  that  he  had  heard, 
in  the  family,  that  Sarah  proposed  to  place  seven  hun- 
dred dollars  in  the  hands  of  her  sister  Ann,  to  be  held  by 
her  in  trust  for  any  children  Sarah  might  have,  and  that 
Sarah  told  him  so  herself.  It  is  also  proved,  by  Ann  Vail, 
that  Daniel  Carle  told  her  that  some  money  her  aunt  Sally 
Williams  had  left  amounted  to  fifteen  hundred  dollars, 
and  that  she  came  there  (meaning  evidently  his  house, 
where  Ann  lived,)  and  got  the  interest,  and  when  she  did 
not,  Ann  went  and  took  it  herself.  These  circumstances 
account  for  Daniel  Carle's  belief  and  his  conduct.  But  as 
the  complainant's  witness,  he  expressly  testifies  that  he 
knew  nothing  about  the  matter  from  Ann  herself,  nor  is 
there  any  proof  from  any  other  witness  that  he  did.  It 
must  therefore  be  assumed  that  his  belief,  as  to  what  Ann 
meant,  was  derived  wholly  from  information  received 
from  other  persons,  so  that  we  have  no  evidence  before 
us  but  the  fact  that  such  information  was  given  to  him, 
and  that  he  believed  it. 

It  was  insisted,  for  the  appellant,  that  it  is  a  sufficient 
ground  for  the  court  to  act  upon  in  this  case  that  the  de- 
fendant sought  to  be  charged  believes  the  fact  to  be  so. 
The  rule  is,  that  the  unqualified  admission  of  the  defend- 
ant that  he  believes  a  fact  charged  to  be  true,  is  generally 
sufiicient  to  entitle  the  complainant  to  a  decree.  3  GhreenL 
Ev,  §  282.  But  the  defendant  makes  no  such  admission. 
What  the  defendant  believes,  the  court  will  also  ordina- 
rily believe.  But  this  maxim  has  no  application  to  a  case 
where  the  defendant  is  called  as  a  witness,  and  states  the 
ground  of  his  belief.  Had  the  testimony  of  Ann  Vail  and 
the  other  testimony  in  regard  to  the  declarations  and  acta 


574        COURT  OF  ERRORS  AND  APPEALS.       [Mam. 


Williams  v.  Carle. 


of  Daniel  Carle,  as  administrator,  been  before  the  court 
without  any  explanation  of  the  causes  that  produced 
them,  perhaps  we  might  very  fairly  have  inferred  that 
those  declarations  and  acts  were  founded  on  knowledge 
derived  from  Ann  Carle  herself,  whom  he  now  re- 
presents. But  having  been  himself  made  a  witness  for 
the  complainant,  we  are  bound  to  look  at  the  reasons  for 
his  conduct,  or,  in  other  words,  to  take  his  statements  all 
together.  It  thus  appears  that  his  belief  and  conduct  were 
founded,  not  upon  the  acts  or  admissions  of  Ann  Carle, 
but  wholly  upon  information  derived  from  others,  whose 
statements  to  him  would  not  be  competent  evidence  to 
aifect  the  interests  of  Ann  Carle  or  of  her  next  of  kin. 
The  stream  can  rise  no  higher  than  its  source.  And  if  it 
be  admitted  to  be  true,  as  was  so  earnestly  insisted  on  the 
argument,  that  this  court  cannot  help  believing  as  Daniel 
Carle  and  the  other  interested  persons  believed,  the  an- 
swer is,  we  have  no  right  to  act  judicially  upon  a  belief 
produced  by  the  declarations  or  acts  of  persons  which  are 
not  competent  by  the  well  established  rules  of  law  to  be 
proved  in  evidence.  The  jury  and  the  judge  may  often 
put  implicit  contidence  in  the  mere  statement  of  one  of 
the  parties,  but  they  must  have  legal  proof  before  they 
can  act. 

On  the  thirteenth  day  of  December,  1853,  it  appears 
that  a  sale  took  place  of  Ann  Carle's  goods  and  chattels, 
when  the  appellant,  the  three  children  of  Sarah  Williams, 
who  were  all  of  age,  and  most,  but  not  all  of  the  next  of 
kin  of  Ann,  were  present.  Mr.  Annin,  as  the  counsel  of 
the  administrator,  and  at  his  request,  stated  to  them,  that 
thirty-five  years  before,  Sarah  AVilliams  had  left  seven 
hundred  dollars  in  the  hands  of  her  sister  Ann,  to  be 
kept  for  her  children,  and  that  the  fund  amounted  to  fif- 
teen hundred  dollars,  or  more,  and  that  this  money  would 
be  put  into  the  estate  of  Ann,  unless  by  the  consent  of 
those  interested  in  her  estate,  he  was  allowed  to  pay  over 
five  hundred  dollars  to  each  of  the  children  of  Saral^ 
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Williams.  Most,  or  perhaps  all  of  those  present,  except 
the  appellant  himself,  whose  present  wife  is  one  of  Ann's 
next  of  kin,  appear  to  have  assented  to  this ;  but  nothing 
was  done  to  render  the  consent  of  any  of  them  binding. 
Subsequently  the  appellant  claimed  all  the  money  as 
belonging  rightfully  to  him,  and  the  administrator  de- 
clined paying  him  without  a  suit.  Had  all  the  persons  in- 
terested in  the  estate  been  present  at  the  sale,  and  ex- 
pressed their  full  belief  that  the  representation  made  was 
true,  and  consented  to  the  payment  of  the  money  to  the 
children,  as  proposed,  their  doing  so  would  not  have 
bound  them  in  this  suit.  But  those  who  were  present,  at 
the  most,  did  not  contradict  the  representation  made  as 
to  the  facts,  and  assented  to  the  money  being  paid  to  the 
children,  who  it  seems  afterwards  disclaimed  any  right  to 
it.  None  of  them  agreed  that  the  appellant  should  have 
it.  Daniel  Carle,  in  one  paii:  of  his  testimony,  says  that 
all  interested  in  Ann  Carle's  estate  consented  to  the  pay- 
ment of  five  hundred  dollars  to  each  of  the  children  ;  but 
it  is  plain  that  he  refers  to  what  took  place  on  the  day  of 
the  sale,  and  that  he  means  all  who  were  there.  It  was 
urged  that  the  next  of  kin  do  not  now  claim  this  money. 
They  are,  however,  no  parties  to  this  suit,  and  have  never 
relinquished  their  right. 

It  was  also  insisted  that  Daniel  Carle's  admissions  bind 
him,  and  are  sufficient  to  entitle  the  appellant  to  a  decree, 
upon  the  ground  that  he  is  defending  this  suit  in  his  own 
right,  the  money  in  dispute  never  having  been  put  into 
the  estate.  But  this  is  certainly  not  so.  He  is  accountable 
for  this  fund,  as  part  of  the  assets  of  Ann  Carle  in  his 
hands,  just  as  truly  as  if  he  had  included  it  in  the  inven- 
tory ;  and  any  decree  made  against  him  must  be  against 
him  as  administrator,  and  upon  the  principles,  as  to  costs 
and  otherwise,  usual  in  such  cases.  The  contest  for  this 
money  is  in  truth  between  the  appellant  and  the  next  of 
kin  of  Ann  Carle,  who  are  entitled  to  the  protection  of 
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the  court    I  am  of  opinion  that  the  decree  ought  to  be 
affirmed. 

Decision  reversed  by  the  following  vote : 

For  affirnuince — Judges  Elmeb,  Potts,  Risley,  Vrkden- 
BUROH,  Wills. 

For  reversal — Chief  Justice,  Judges  Haines,  Huyler, 
Arrowsmith,  Corneuson,  Ryerson,  Valentine. 


COURT  OF  ERRORS  AND  APPEALS, 
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Between  Danibl  A.  Baldwin,  appellant,  and  John  Van 

VoRST,  respondent. 

As  a  general  rule,  courts  of  eqaity  will  not  regard  time  in  the  performance  o 
a  contract*    Bat  the  parties  may  make  time  the  essence  of  the  contract,  so 
that  the  ooart  will  not  interfere  to  aid  the  party  who  is  in  default,  unless  ho 
can  offer  some  good  ezcnse,  as  mistake  or  accident,  for  such  default. 


The  bill  in  this  cause  was  exhibited  to  foreclose  a  mort- 
gage, made  by  Daniel  A.  Baldwin  and  Abby  Ann  his  wife, 
bearing  date  the  first  day  of  October,  eighteen  hundred 
and  fifty-two,  and  delivered  to  John  Van  Vorst,  the  com- 
plainant, and  set  forth  in  the  said  bill  exhibited  in  this 
cause.  The  said  mortgage  was  made  to  him  to  secure 
the  sum  of  money  mentioned  in  a  bond  made  by  said 
Daniel  A.  Baldwin,  and  delivered  to  the  said  John  Van 
Vorst,  the  complainant,  bearing  even  date  with  the  said 
mortgage,  which  said  bond  was  subject  to  the  following 
condition :  that  the  said  Daniel  A.  Baldwin,  his  heirs,  ex- 
ecutors, or  administrators,  should  well  and  truly  pay,  or 
cause  to  be  paid,  to  John  Van  Vorst,  the  complainant,  his 
executors,  administrators,  or  assigns,  the  just  and  full 
sum  of  forty  thousand  dollars,  in  ten  years  from  the  date 
of  the  said  bond,  that  is  to  say,  before  or  on  the  first  day 
of  October,  which  would  be  in  the  year  one  thousand 
eight  hundred  and  sixty-two,  and  the  interest  thereon  to 
be  computed  from  the  date  of  the  said  bond,  to  wit,  Octo- 
ber first,  eighteen  hundred  and  fifty-two,  at  and  after  the 
rate  of  six  per  cent  per  annum,  and  to  be  paid  half-yeariji 
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on  the  first  days  of  April  and  October,  then  the  said  obli- 
gation shall  be  void,  otherwise  should  remain  in  full  force 
and  virtue.  And  the  said  bond  was  subject  to  the  further 
condition,  and  it  was  thereby  expressly  agreed,  that  should 
any  default  be  made  in  the  payment  of  the  said  interest, 
or  of  any  part  thereof  on  any  day  whereon  the  same  is 
made  payable,  as  in  said  bond  expressed,  and  should  the 
same  remain  unpaid  and  in  arrear  for  thirty  days,  then 
and  from  thenceforth,  after  the  lapse  of  the  said  thirty 
days,  the  aforesaid  principal  sum  of  forty  thousand  dol- 
lars, with  all  arrearage  of  intesest  thereon,  should,  at  the 
option  of  the  said  John  Van  Vorst,  his  executors,  admi- 
nistrators, or  assigns,  become  and  be  due  and  payable  im- 
mediately thereafter,  although  the  period  limited  for  the 
payment  thereof  may  not  then  have  expired,  anything 
therein  before  contained  to  the  contrary  thereof  in  anywise 
notwithstanding.  It  appeared,  by  the  answer  of  Daniel  A. 
Baldwin  and  by  the  proof  in  the  cause,  that  on  the  eighth 
day  of  July,  eighteen  hundred  and  fifty-three,  the  said 
Daniel  A.  Baldwin  offered  and  tendered  to  the  complain- 
ant the  interest  which  had  become  due  on  the  first  day  of 
April,  eighteen  hundred  and  fifty-three,  and  the  interest 
thereon,  which  tender  the  complainant  refused,  and  in- 
sisted upon  the  whole  money  secured  by  the  said  bond. 

The  cause  was  heard  in  the  Court  of  Chancery,  upon 
the  pleadings  and  proofs,  at  the  term  of  February,  1855. 

/.  W.  Scuddei\  for  complainant,  Abram  0.  Zabriskk,  for 
defendant,  Daniel  Baldwin. 

At  the  October  term  of  the  court,  the  Chancellor  deli- 
vered his  opinion,  and  on  the  21st  day  of  November,  a 
decree  was  made  in  favor  of  the  complainant.  From  this 
decree  an  appeal  was  taken. 

The  Chancellor  furnished  the  court  with  the  following 
opinion,  as  containing  the  reasons  for  his  decree. 

Williamson,  C.  Daniel  A.  Baldwin,  one  of  the  defend- 
ants, purchased  of  the  complainant  a  tract  of  land,  lying 
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in  Jersey  City,  in  the  county  of  Hudson,  for  the  sum  o^ 
forty-seven  thousand  five  hundred  dollars ;  seven  thousand 
five  hundred  dollars  were  paid  in  cash,  and  to  secure  the* 
balance  Baldwin  gave  his  bond,  with  a  mortgage  on  thel 
premises,  in  the  penal  sum  of  eighty  thousand  dollars! 
with  the  condition,  that  if  the  said  Daniel  A.  Baldwin^ 
his  heirs,  executors,  or  administrators,  should  pay  to  the 
complainant,  his  executors,  administrators,  or  assigns,  the 
sum  of  forty  thousand  dollars,  in  ten  years  from  the  date 
of  the  said  bond,  with  interest  at  six  per  cent.,  payable 
half-yearly,  then  the  obligation  was  to  be  void.  To  which 
condition  there  was  annexed  an  agreement,  in  the  follow- 
ing words :  "  And  it  is  hereby  expressly  agreed,  that  should 
any  default  be  made  in  the  payment  of  the  said  interest, 
or  of  any  part  thereof,  or  any  day  whereon  the  same  is 
made  payable,  as  above  expressed,  and  should  the  same 
remain  unpaid  and  in  arrear  for  the  space  of  thirty  days, 
then  and  from  thenceforth,  that  is  to  say  after  the  lapse 
of  thirty  days,  the  aforesaid  principal  sum  of  forty  thou- 
sand dollars,  with  all  arrearage  of  interest  thereon,  shall, 
at  the  option  of  the  said  John  Van  Vorst,  his  executors, 
administrators,  or  assigns,  become  and  be  due  and  paya- 
ble immediately  thereafter,  although  the  period  above 
limited  for  the  payment  thereof  may  not  then  have  ex- 
pired, anything  herein  before  contained  to  the  contrary 
thereof  in  anywise  notwithstanding."  The  first  payment 
of  interest  fell  due  on  the  first  day  of  April,  eighteen 
hundred  and  fifty-three,  and  was  unpaid  when  this  bill 
was  filed,  on  the  twelfth  day  of  June  following.  It  ap- 
pears, by  Baldwin's  answer  and  by  the  proof  in  the  cause, 
that  on  the  eighth  day  of  July,  1853,  Baldwin  offered  and 
tendered  to  the  complainant  the  interest  which  had  be- 
come due  on  the  said  first  day  of  April,  and  the  interest 
thereon  and  the  taxable  costs  then  incurred,  which  tender 
the  complainant  reftised,  but  insisted  upon  the  whole  mo- 
ney secured  by  the  bond.  The  only  question  presented  is, 
whether  the  court  will  relieve  the  complainant  from  the 
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(payment  of  the  fiill  amount  secured  by  the  bond  and 
mortgage,  being  forty  thousand  dollars,  upon  the  payment 
of  the  decreed  interest  and  costs. 

{The  jurisdiction  of  a  court  of  equity  to  grant  relief  in 
cases  of  forfeitures  and  penalties  for  breaches  of  cove- 
nants and  conditions  is  well  established.  At  the  common 
law  there  is  no  remedy,  and  therefore  it  is  that,  in  cases 
of  penalties  annexed  to  bonds  and  other  instruments  to 
secure  merely  the  payment  of  a  certain  debt,  the  statute 
has  stepped  in,  and  provided  adequate  relief  against  the 
penalty. 

Nor  does  a  court  of  equity,  in  affording  relief,  confine 
itself  to  cases  of  fraud,  mistake,  or  accident,  however 
probable  it  may  be  that  in  the  origin  of  this  exercise  of 
its  jurisdiction  it  confined  itself  within  such  limits.  But 
it  is  not  imperative  in  the  court  to  grant  relief,  although 
the  party  in  default  is  willing  to  render  all  the  compensa- 
tion in  his  power  to  make  restoration  to  the  injured  party. 

There  is  a  discretion  in  the  court,  regulated,  it  is  true, 
by  well  recognised  principles,  but  exercised  in  its  applica- 
tion of  those  principles  to  each  particular  case  by  its  pe- 
culiar circumstances. 

In  the  case  of  Sanders  v.  Pope  (12  Ves.  Jr.  289),  Lord 
Erskine  says,  "  there  is  no  branch  of  the  jurisdiction  of 
this  court  more  delicate  than  that  which  goes  to  restrain 
the  exercise  of  a  legal  right.  That  jurisdiction  rests  only 
upon  this  principle,  that  one  party  is  taking  advantage  of 
a  forfeiture,  and  as  a  rigid  exercise  of  the  legal  right 
would  produce  a  hardship,  a  great  loss,  and  injury,  on  the 
one  hand,  arising  from  going  to  the  full  extent  of  the 
right,  while  on  the  other,  the  party  may  have  the  full 
benefit  of  the  contract,  as  origin|illy  framed,  the  court 
will  interfere  where  a  clear  mode  of  compensation  may 
be  discovered."  This  principle  is  everywhere  recognised, 
and  runs  through  all  the  cases.  The  injured  party  must 
be  compensated,  and  must  have  the  fiill  benefit  of  his 
contract.  If  he  cannot  be  adequately  redressed  for  the 
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injury  which  he  has  Bastained,  and  which  has  worked  the 
forfeiture,  or  if,  iu  granting  the  relief,  the  court  must  8Q| 
alter  the  contract  between  the  parties  as  to  destroy  one  on 
its  principal  and  essential  features,  and  defeat  the  very* 
object  which  both  parties  had  in  view  on  annexing  a  for- 
feiture or  penalty  for  the  breach  of  its  conditions,  then 
the  court  ought  not  to  interfere  between  the  injured  party 
and  his  legal  remedy ;  or,  in  other  words,  the  court  ought  ^ 
not  to  give  relief  at  the  expense  and  to  the  iiyury  of  the  j 
already  aggrieved  party. 

What  are  the  legal  rights  of  the  complainant  against  the 
enforcement  of  which  the  defendant,  Baldwin,  asks  to  be 
relieved  ? 

Baldwin,  for  a  debt  of  forty  thousand,  which  he  owed 
complainant,  gave  him  his  bond  in  the  penal  sum  of  eighty 
thousand  dollars.  The  condition  of  the  bond  was  the 
common  one,  that  if  the  obligor  paid  the  debt  really  due 
of  forty  thousand  dollars  in  ten  years  from  the  date  of  the 
bond,  and  the  interest  on  the  debt  semi-annually,  then  the 
bond  was  to  be  void. 

The  penalty  was  double  the  amount  of  the  debt  due, 
and  the  object  of  the  penalty  was  to  secure  the  due  fulfil- 
ment of  the  obligation.  If  this  was  all  the  contract,  there 
could  be  no  difficulty  as  to  the  legal  and  equitable  rights 
of  the  parties.  But  there  was  a  further  condition,  in  the 
nature  of  an  agreement,  that  if  the  interest  money  should 
remain  unpaid  for  thirty  days  after  it  was  due  and  paya- 
ble, then  the  principal  money  should  be  due  and  payable. 
The  object  of  this  was  to  secure  the  prompt  payment  of 
the  interest  of  the  debt.  The  first  interest  money  that  be- 
came due  was  unpaid,  and  the  thirty  days  were  permitted 
to  expire.  The  complainant  was  compelled  to  file  this  bill 
to  enforce  the  payment  of  his  debt.  He  is  entitled,  by  the 
terms  of  his  agreement,  to  have  a  decree  for  the  full 
amount  of  the  debt.  He  has  forfeited  the  credit  of  ten 
years,  which  he  was  to  have  on  condition  of  prompt  pay- 
ment  K  the  court  relieves  the  defendant,  it  destroys  the 

Sc* 
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|Very  object  of  the  agreement  to  secure  prompt  payment 
bhe  parties  have  made  this  the  essence  of  their  contract; 
jand  when  the  debt  is  as  large  as  this  one  is,  prompt  pay- 
fment  of  the  interest  is  a  matter  of  great  consequence.   It 
is  true,  as  was  argued,  the  court  might  in  this  case  give 
compensation.   Perhaps  interest  upon  interest  might  be  a 
fair  compensation,  as  near  as  it  may  be  estimated.    But 
Jthis  mode  of  redress  deprives  the  party  of  the  full  benefit 
|pf  his  contract.    It  will  not  secure  prompt  payment  in 
future  ;  and  if  at  the  end  of  another  six  months  another 
/default  is  made,  the  defendant  may  have  the  same  relief, 
land  thus  obtain  a  credit  from  time  to  time  upon  terms 
Jentirely  difterentfrom  the  agreement  between  the  parties. 
If  the  court  grant  this  relief,  the  very  object  of  the 
agreement  will  be  defeated,  and  this  court  virtually  de- 
clare that  parties  shall  not  make  an  agreement  by  which 
the  length  of  credit  shall  depend  upon  the  prompt  pay- 
ment of  the  interest,  as  it  becomes  due.    The  agreement 
is  a  reasonable  one.   A.  says  to  B.,  you  may  have  my  mo- 
ney for  ten  years,  if  you  will  pay  the  interest  promptly ; 
if  you  make  default  in  this  respect,  you  must  pay  me  the 
principal.    It  cannot  be  said  to  be  a  rigid  exercise  of  a 
legal  right  for  A.  to  refuse  to  extend  the  credit  when  he 
finds  ho  is  defeated  in  his  just  expectation  of  receiving 
his  interest  money  promptly.    In  2  Siorj/'s  JSq,  it  is  said, 
"  the  true  foundation  of  the  relief  in  equity  in  all  these 
cases  is,  that  as  the  penalty  is  designed  as  a  mere  security, 
if  the  party  obtains  his  money  he  gets  all  that  he  expected, 
and  all  that  in  justice  he  is  entitled  to.*'    In  this  case  the 
penalty  is  not  designed  as  a  mere  security,  but  its  ven* 
object  is  to  secure  prompt  payment.  Kthe  party  does  not 
get  this  he  does  not  get  what  he  expects,  or  all  that  in 
justice  he  is  entitled  to.    If  this  court  could  give  such  re- 
lief as  would  secure  the  faithful  performance  of  the  agree- 
ment m  future  there  might  be  a  propriety  in  its  inter- 
ference.  If  the  court  could  make  a  decree  that  the  com- 
plainant should  be  relieved  in  the  present  instance  upon 
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the  terms,  that  for  any  future  delinquency  or  forfeiture 
the  further  credit  should  be  enforced,  this  would  seem 
just ;  and  yet,  after  all,  it  would  be  but  putting  in  the 
shape  of  a  decree  of  this  court  the  very  agreement  which 
the  parties  have  made,  and  which  the  defendant  now  says 
is  a  rigid  exercise  of  its  legal  right  to  enforce, 

I  think  the  remarks  of  the  Chancellor,  in  Benedict  v. 
Lynch  (1  J.  C.  JR.  376),  very  applicable  to  a  case  like  this. 
The  notion  that  seems  too  much  to  prevail  (and  of  which  the 
&cts  in  the  present  case  furnish  an  example),  that  a  party 
may  be  utterly  regardless  of  his  stipulated  payments,  and 
that  a  Court  of  Chancery  will  almost  at  any  time  relieve 
him  from  the  penalty  of  his  gross  negligence,  is  very  in- 
jurious to  good  morals,  to  a  lively  sense  of  obligation,  to 
the  sanctity  of  contracts,  and  to  the  character  of  this 
court.  It  would  be  against  all  my  impressions  of  the  prin- 
ciples of  equity  to  help  those  who  show  no  equitable  title 
to  relief. 

As  a  general  rule,  courts  of  equity  will  not  regard  time^ 
in  the  performance  of  a  contract.  But  the  parties  may 
make  time  the  essence  of  the  contract,  so  that  the  court 
will  not  interfere  to  aid  the  party  who  is  in  default,  unless 
he  can  offer  some  good  excuse,  as  mistake  or  accident,  for  | 
such  default.  Benedict  v.  Lynch  (1  J.  C.  R.  370),  and  cases 
there  referred  to ;  or  where  the  character  of  the  contract 
is  such  that  by  the  payment  of  money,  or  otherwise,  it 
has  been  partly  fulfilled,  and  the  default  is  made  under  such 
circumstances  as  to  render  it  unconscionable  to  insist  upon 
the  forfeiture.    Wills  v.  Smithy  7  Paige  22. 

EdgerUm  v.  Peckham  (11  Paige  352)  was  a  case  where 
there  was  an  agreement  for  the  sale  of  a  lot  of  land  for 
1^300,  one-third  to  be  paid  down,  and  the  residue  in  one 
and  two  years,  with  interest.  There  was  a  provision  in 
the  agreement,  that  if  the  purchaser  should  make  default 
in  either  of  the  payments,  the  vendor  should  be  discharged 
from  the  agreement,  and  the  purchaser  forfeit  all  the  pre- 
vious payments.   The  first  two  instaUuents  were  paid  at 


684        CX)URT  OF  ERRORS  AND  APPEALS.      [Jmm 

Baldwia  v.  Van  Torat. 

the  specified  timey  and  the  vendor  assigned  the  agreement 
to  the  complainant,  who  made  defistnlt  in  the  last  payment 
He  was  not  called  upon  by  the  vendor  to  fulfil  the  con- 
tract, and  in  a  few  days  after  the  default  he  tendered  the 
money  and  demanded  a  deed,  which  the  vendor  refused 
to  give,  and  insisted  upon  the  forfeiture.  But  the  court 
relieved  against  the  forfeiture.  The  propriety  of  the  court's 
granting  relief  in  a  case  like  that  commends  itself  to  our 
natural  sense  of  what  is  just  and  right.  To  insist  upon  a 
forfeiture  under  such  circumstances  was  an  act  of  great 
hardship  and  oppression ;  it  was  against  good  conscience 
to  enforce  the  agreement  as  the  parties  then  stood.  There 
is  a  large  number  of  cases  referred  to  and  commented 
upon  by  the  Vice  Chancellor,  in  Edgertmi  v.  Peckham^  il- 
lustrating the  principles  which  govern  the  court  in  exer- 
cising jurisdiction  in  reference  to  contracts,  where  time  is 
any  way  material  to  their  performance.  But  I  cannot  in 
•this  case  see  any  ground  for  equitable  relief.  The  agree- 
fment  itself  is  a  reasonable  one.  Time  is  the  essence  of 
|the  contract,  and  there  was  no  hardship  in  making  it  so. 
The  agreement  is  altogether  executory,  and  no  act  has 
been  done,  by  either  party,  to  change  the  position  of  the 
I  parties,  so  as  to  make  it  oppressive  in  the  complainant  to 
call  for  the  fulfilment  of  the  agreement.  The  defendant 
ofters  no  excuse  for  his  default,  not  even  that  of  negli- 
gence, or  of  his  inability  to  raise  the  money  at  the  day. 
From  anything  appearing  to  the  contrary,  the  default  was 
wilful  and  without  excuse,  and  intended  to  harass  and 
inconvenience  the  complainant  by  withholding  from  him 
his  interest  money.  The  defendant  made  no  amends  for 
his  default  until  he  was  compelled  to  do  so  by  the  com- 
plainant's exhibiting  lus  6ill  in  this  court.  If  I  relieve  the 
defendant  in  this  case,  I  must  take  the  ground,  that  a  per- 
son cannot  make  a  loan  upon  condition  that  the  credit 
shall  be  a  long  or  a  short  one,  depending  upon  the  prompt- 
ness of  the  borrower's  paying  the  interest ;  and  that  if  the 
agreement  is  that  the  borrower  shall  have  ten  years'  credit 
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if  he  pays  his  interest  promptly,  but  a  shorter  time  if  he 
makes  de&ult,  though  he  makes  default,  this  court  will 
give  him  the  long  credit,  in  spite  of  the  agreement.  See 
8  Powell  on  Mortgages  902 ;  Stanhope  v.  Manners^  2  Eden 
197;  Halifax  V.  Higgins,  2  Ves.  134;  Proctor  v.  Cooper ^ 
Vann.  397 ;  Burtm  v.  Slattery,  3  B.  C.  P.  68 ;  Sparks  v. 
Liverpool  Water  Worfe,  13  Ves.  433. 

There  is  a  class  of  cases  in  reference  to  leases  where 
the  court  has  interposed  to  prevent  a  forfeiture  where  a 
right  of  entry  is  stipulated  in  the  lease  in  case  of  the  non- 
payment of  the  rent  at  the  regular  days  of  payment.  But 
in  those  cases  the  court  interferes  on  the  ground,  that  the 
right  of  entry  is  intended  as  a  mere  security  for  the  pay- 
ment of  rent,  and  that  when  the  rent  is  paid  the  end  is 
obtained.  Story  *s  Eq.  N,  S.  1315 ;  Wadman  v.  Calcraft  (10 
Ves.  Jr.  69) ;  Sanders  v.  Pope  (12  Ves.  284) ;  Bracebridge 
V.  Buckley  (2  Prior*s  Ex.  R.  216). 

As  I  have  before  remarked  in  this  case,  the  penalty  of 
J80,000  was  intended  to  secure  the  payment  of  the  prin- 
cipal money.  But  this  additional  agreement  was  intended 
for  another  purpose,  to  secure  the  prompt  payment  of  the 
interest  to  grow  due  on  the  debt.  If  it  fails  to  accomplish 
this,  its  only  aim  and  object  are  frustrated ;  the  intention 
of  the  parties  is  defeated. 

I  can  see  no  principle  of  equity  to  justify  the  court's 
interference  to  give  the  defendant  relief  against  the  for- 
feiture. The  complainant  is  entitled  to  a  decree  for  his 
principal  money  and  interest. 

The  appeal  was  argued  by 
Zabriskie,  for  appellant. 

GUchristj  for  respondent. 

The  decision  of  the  Chancellor  was  affirmed  by  the 
following  vote : 
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For  affirmance — Chief  Justioe^  Judges  ARBOWSMnH, 
Haines,  Potts,  Valentine,  Cobnblison,  Huylek,  Risley, 
Wills,  Ogden,  Rterson. 

For  reversal — ^None. 


INDEX. 


ADEMPTION. 

The  intention  of  the  testator  in  the  es- 
sence of  ademption  of  a  legacy.  When 
an  advancement  is  relied  npon  as  an 
ademption,  two  facts  mast  be  esta- 
blished, the  advancement,  and  the  in- 
tention of  the  testator  that  it  should  be 
iu  satisfaction,  or  a  snbstiiate  for  the 
bequest.   Sims  v.  Sims,  158 


AGREEMENT. 
See  Husband  and  Wire. 

Parol  evidence  is  not  admissible  to  ex- 
plain a  written  agreement,  when  there 
18  no  ambiguity  apparent  on  the  face 
of  it.    Speer  v.  WhUJield  et  at.,    107 

M.  D.  W.,  A.  P.  W.,  C.  W.,  and  M.,W. 
entered  into  an  agreement  with  G. 
D.  A.  to  convey  to  him  a  tract  of  land 
for  $400.  G.  D.  A.  paid  down  $150 
on  the  agreement,  and  was  to  have  a 
deed  on  the  payment  of  the  balance 
of  the  money.  G.  D.  A.  assigned  the 
agreement  to  J.  C,  as  security  for 
the  payment  of  a  note  of  $150.  J.  C. 
died,  leaving  several  children  her 
heirs  at  law,  and  a  will,  with  one  J. 
H.  executor.  The  heirs  at  law  of  J. 
C.  aMigiicd  the  agreement,  for  the 
consideration  of  $200,  to  C.  W.,  one 
nf  the  original  parties  to  the  agree- 
ment. 0.  w.  then  assigned  the  agree- 
ment In  the  complainant.  M.  D.  W., 
A.  P.  W..  nnd  0.  W.,  three  of  the 
fmrties  to  the  original  agreement, 
died,  leaving  M.  W.,  another  party 
to  the  agreement,  surviving.  The  bill 
is  tiled  ajraiust  M.  W.  and  W.  P.  8., 
the  execuuir  uf  C.  W.,  for  a  specific 
|)erf()rmance. 

The  heirg  al  Into  of  J.  0.  had  no  fight 
to  assign  the  agreement.  She  held  it 
merely  as  a  mortgage  security,  and 
her  interest  in  it  pused,  at  her  death, 


to  her  executor,  and  not  to  her  heirs 
at  law.  The  bill  does  not  show  that 
the  heirs  of  J.  C.  could  make  any  title 
to  the  agreement. 

M.  W.  and  A.  P.  W.,  original  parties  to 
the  agreement,  being  dead,  tneir  heirs 
at  law  should  be  parties  to  the  suit. 

G.  D.  A.,  the  party  of  the  second  part 
to  the  original  agreement,  being  dead, 
his  personal  representative  should  be 
a  F>arty  to  the  suit  G.  D.  A.,  having 
assigned  the  agreement  only  as  col- 
lateral for  a  debt,  retained  an  interest 
in  the  agreement.  MiUer  v.  Hender- 
•on,  320 

Where  the  testator  directs  a  sale  of  land 
to  be  made,  and  the  proceeds  to  be 
divided  among  his  heirs  at  law,  they 
may  elect  to  take  the  lands,  and  a 
court  of  equity  will  secure  to  them 
the  benefit  of  that  election.  So  where 
all  interested  had  entered  into  an 
agreement  ti>  divide  the  real  estate 
itself  in  such  proportions  as  they 
deemed  just  in  reference  to  their  re- 
spective mterest  in  the  proceeds,  and 
it  appeared  that  the  parties  had  lived 
ten  years  under  the  agreement ;  that 
the  ownership  of  the  property  had 
become  8<)  changed  that  the  agree- 
ment could  not  be  disturbed  without 
grossly  violating  the  rights  of  some 
of  the  parties  to  it,  and  fraudulently 
depriving  them  of  their  property ; 
that  the  executors  bad  acquiesced  in 
it,  and  induced  such  a  state  of  things 
as  made  it  a  fraud  in  them  to  disturb 
it,  the  court  said,  that  the  plea  that 
such  an  agreement  was  illegal  be- 
cause one  of  the  parties  was  a  feme 
covert,  came  with  an  ill  grace  as  a 
defence  on  the  part  of  the  executors, 
who  had  subsequeutly  sold  a  portion 
of  the  property  released  under  the 
agreemenL    Seudder  v.  Stout,      377 

At  the  time  of  the  execution  of  the 
agreement,  the  husband  of  one  of  the 
parties  had  been  absent  six  years  and 
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Am  he 

HmttmStf.  Wfaea  the  ezecafton  sold 
1ii0  propef^t  be  heQ  beeo  sbeeBC  mz* 
teeo  jean^  tod  the  party  wet  BHnried 
a^un.  At  that  time,  no  ooort  of  law 
or  eqaity  wcrald  hare  difCorhed  the 
agreemeot  oo  the  ground  alleged,  ik 

But  althoaeh  the  execatora  actecf  in  bad 
frith,  and  in  riolation  of  the  rights  of 
thoae  intereated  in  the  will  of  the 
teatator,  it  does  not  ioDow,  as  a  ood- 
aeqaence  of  their  fnnd,  that  a  tale 
made  br  them  it  roid,  they  beinc  an- 
thorized  bj  the  will  to  sell  the  hod, 
and  there  being  no  proof  that  the 
grantees  were  oogniaant  of  the  agree- 
ment, ih 

Where  the  porchase  monej  of  sach  sale 
had  beeo  wrongfally  paid  orer  to  one 
not  entitled  to  it,  the  <xiait  held  com-  \ 
plainants  entitled  to  an  aoooant,  and 
ordered  the  money  brought  into 
ooort.  ih 

Althoagh  the  bosiness  be  carried  on  in 
the  name  of  one  alone,  and  neither 
anppose  that  they  are  partners,  al- 
though they  did  not  intend  to  become 
partners,  and,  as  between  themselves, 
were  not  partners,  yet  the  law  may 
hold  them  liable  as  partners  as  to 
third  persons  upon  an  agreement  to 
share  m  the  pro6ts.  Sheridan  r.  Me- 
data,  469 

As  a  general  rule,  ooorts  of  equity  will 
not  regard  time  in  the  peHbrmance 
of  a  contracL  But  the  parties  may 
make  time  the  essense  of  the  con- 
tract, so  that  the  ooort  will  not  inter- 
fere to  aid  the  party  who  is  in  de&ult, 
unless  he  can  cffer  some  good  excuse, 
as  mistake  or  accident,  for  such  de- 
frult.   Baldwin  v.  Van  Vor$t,        577 


ALIMONY. 

The  Court  of  Chancery  has  no  power 
to  decree  alimony,  except  as  incident 
to  divorce,  except  in  the  single  case 
provided  for  by  the  10th  section  of 
the  sUtute.  Yule  v.  K«/«,  138 

CpoD  a  bill  filed  for  alimony  only,  the 
court  may  make  an  order  tor  a  ae  ex- 
eal  before  alimony  is  fixed.  ib 


AMBIGUITY. 

When  parol  testimony  admissible  to  dis- 
pel a  doubt  upon  the  true  sense  and 
meauiog  of  words.  HartwtU  v.  Cam- 
Man,  128 


ASSIGNMENT.      . 

A  jodfpiient  creditor  may  aasign  a  part 
of  Ins  interest  in  a  jodgment.  If  he 
assigns  the  debt,  a  ooort  of  eqnirr 
wilfaecore  to  the  asaigikee  the  bene- 
fit  of  the  jadgOMOt.  Speer  t.  WkU- 
MU  ei  oL,  107 

An  assignee  of  a  hood,  takea  it  anlnect 
to  all  the  equitiea  which  existed  at 
the  time  of  the  aaaij^nmiiiit  bctwuea 
the  obligor  and  obligee. 

Bat  if  A.  executes  to  B.  his  bond,  and 
take^  as  a  counderstion  fi»r  it,  B's 
promissory  note  at  ninety  days,  if  B. 
assigns  the  bond  to  C.  beiore  the  BOle 
becomes  doe,  A.  cannot  resist  the 
payment  of  hb  bond  in  the  aasignee's 
hand  on  the  ground  of  a  fiulure  of 
consideration.  CormUk  v.  Bryan,  146 

M.  D.  W.,  A.  P.  W.,  O.  W.,  and  M.  W. 
entered  into  an  agreement  with  G. 
D.  A.  to  convey  to  him  a  tract  of  land 
fur  $400.  G.  D.  A.  paid  down  $150 
oo  the  agreement,  and  was  to  have  a 
deed  on  the  payment  of  the  balance 
of  the  money.  G.  D.  A.  assigned  the 
agreement  to  J.  C,  as  security  for  the 

Gyment  of  a  note  of  $150.  J.  C.  died, 
kving  several  children  her  heirs  at 
law,  and  a  will,  with  one  J.  H.  ex- 
ecutor. The  heirs  at  law  of  J.  C.  m- 
signed  the  agreement,  for  the  con- 
sideration of  $200,  to  C.  W.,  one  of 
the  original  parties  to  the  agreement. 
C.  W.  then  assigned  the  agreement 
to  the  complainant.  M.  D.  W.,  A.  P. 
W.,  and  C.  W.,  three  of  the  parties 
to  the  original  agreement,  diecC  leav- 
ing M.  W.y  another  party  to  the  agree- 
ment, surviving.  The  bill  is  filed 
against  M.  W.  and  W.  P.  8.,  the  ex- 
ecutor of  C.  W.,  for  a  specific  per- 
formance. 

The  kein  at  lam  of  J.  C.  had  no  riabt 
to  assign  the  agreement.  She  held  it 
merely  as  a^  mortgage  security,  and 
her  interest  in  it  passed,  at  her  death, 
to  her  executor,  and  not  to  her  heirs 
at  law.  The  bill  does  not  show  that 
the  heirs  of  J.  C.  could  make  any 
title  to  the  agreement.  Miller  v.  Hen^ 
dersonj  320 

An  assignment  may  be  frandnlent  al- 
though it  was  made  for  a  valuable 
consideration.    If  tho  pnrahaao  was 


INDEX. 


589 


not  bonaJuLe  but  was  made  to  de- 
fraad  cremtora,  the  assignment  is  not 
valid, although  an  adequate  considera- 
tion was  given.   WUsoh  v.  Oray,  323 


AWARD. 

To  justify  this  court*8  interfering  with 
an  award,  it  must  be  shown  there  was 
fraud,  mistake,  or  accident.  The  ac- 
cident must  be  such  as  to  have  de- 
prived the  party  of  the  benefit  of  a 
nearirig  or  oi  some  substantial  right; 
the  fraud  must  amount  to  corruption, 
partiality,  or  gross  misbehavior  in 
the  arbitrators;  and  the  mistake,  if  in 
law,  must  be  a  plain  one,  upon  some 
material  point  affecting  the  case.  If  a 
matter  of  fact,  it  must,  in  general,  be 
such  us  the  arbitrator  himself  would 
admit,  such  as  a  miscalculation  in  an 
account,  and  the  like.  Veghte  v. 
Hoaglandj  45 

Where  the  bill  stated  'Uhe  award  was 
not  for  damages  which  in  the  opinion 
of  the  said  arbitrators  had  accrued 
subsequent  to  the  said  twenty-second 
day  of  October,  in  the  year  1847," 
and  which  uloue  were  submitted  to 
them  to  be  arbitrated,  the  testimony 
of  the  arbitrators  themselves  was 
held  to  be  conclusive  upon  it.  ib 

A  complainant  cannot  invoke  the  aid  of 
a  court  of  etpiity  on  the  ground  that 
an  award  was  illegal,  because  not  in 
pursuance  of  the  submission.  When 
It  appears,  by  the  bill  itself,  that  the 
parties  mutually  agreed  to  the  course 
pursued  hy  the  arbitrators  in  the 
matter  complained  of,  it  would  be 
against  equity  and  gotxl  conscience  to 
permit  the  complainant  thus  to  repu- 
diate his  own  acts.  ib 


BOND. 

This  court  has  the  power  to  order  a 
bond  or  other  instrument  to  be  deli- 
vered up  to  be  caucelled,  and  the 
court    may    properly    exercise    the 


power,  although   the 


grounds 


upon 


which  the  jurisdiction  of  the  court  is 
invoked  may  constitute  a  valid  de- 
fence at  luw  against  the  writing. 
Comiah  v.  Bryan,  146 

An  assignee  of  a  bond,  takes  it  subject 
to  all  the  equities  which  existed  at  the 
time  of  the  assignment  between  the 
obligor  and  obligee.  ib 

But  if  A.  executes  to  B.  bis  bond,  and 
takes,  as  a  coiisideratiou  for  it.  B*s 

Vol.  II.  3  d 


promissory  note  at  ninety  days,  if  B. 
assigns  the  bond  to  C  before  the  note 
becomes  due,  A.  cannot  resist  the 

Eayment  of  his  bond  in  the  assignee's 
and  on  the  ground  of  a  failure  of 
consideratiou.  ib 


CONSTITUTIONAL  LAW. 

The  supplement  to  the   Newark  and 
Bloomtield   Railroad  Company  does 
not  contravene  the  article  of  the  con- 
stitution of  this  state,  which  declares 
that  every  law  shall  embrace  but  one 
object,  and  that  shall  be  expressed  in 
the  title,  as  the  objects  in  the  statute 
are  parts  of  the  same  enterprise,  and 
have  a  proper  relation  tf)  one  another. 
Gifford  v.  N.  J.  Railroad  Co.,     171 
The  legislature,  on  the  17th  of  March, 
1854,  passed  an  act  declaring  Little 
Timber  creek  to  be  a  public  highway, 
in  all  respects  as  fully  as  it  was  be- 
fore the  said  creel(^  was  dammed  at 
its  mouth ;  and  the  township  com- 
mittee is  authorized  and  required,  at 
the  expense  of  the  township,  to  re- 
move the  dam,  and  thereby  open  the 
navigation  of  the  creek.  The  bill  was 
filed  to  enjoin  the  township  commit- 
tee  from  discharging  the  duty  im- 
posed upon  them  by  this  act. 
Held,  ihat  the  legislature  had  the  right 
to  authorize  the  obstruction  of  the 
creek,  there  being  nothing  in  the  case 
to  show  that  its  navigation  was  de- 
manded by  the  public  interest.   Qlo- 
ver  V.  Powell,  211 

It  does  not  follow  that  any  creek,  or 
rivulet,  in  which  the  tide  ebbs  and 
flows,  and  which  may  be  navigated 
at  certain  tides  by  small  boats,  is  to 
be  dignified  with   the  appellation  of 
an  arm  of  the  sea,  or  navigable  river, 
and,  as  such,  is  beyond  the  jurisdic- 
tion or  control  of  the  legislature,  ex- 
cept as  a  public  highway.  ib 
The  act  of  the  legislature,  passed  the 
17th  March,  18o4,  which  authorizes 
and  requires  the  township  committee 
to  remove  the  dam,  is  in  violation  of 
the  constitution  of  the  United  States, 
which  declares  that  no   state    shall 
pass  any   bill  of  attainder,  ex   post 
facto  law,  or  law  impairing  the  obli- 
gation of  contracts.    It  was  a  virtual 
repeal  of  the  act  of  1760,  under  the 
pnivisions  of  which   rights  had  be- 
come vested,  and  valiuible  property 
had  been  uctiuired.    It  is  in  violatioa 
of  good  faith.    It  impairs  the  obiiga- 
tion  of  a  contract.  t^ 
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The  act  of  1854  waa  alto  repagnaDt  to 
the  conatitiition  of  the  state  of  New 
Jersey,  as  takios  private  property  for 
pnblic  use  wiUioat  jast  compensa- 
tion, ib 

A  partial  destmction  or  diminution  of 
value  is  the  taking  of  private  pro- 
perly, ib 

The  city  of  Newark  has  aulh<irity,  by 
its  charter,  to  grade  and  regulate  its 
public  highways;  the  owners  of  pro- 

Iierty  adjacent  to  such  improvements 
lave  no  legal  claim  upon  the  city  for  I 
incidental  damages. 

In  the  exercise  of  its  chartered  pow- 
ers, the  city  has  no  right  to  occupy 
or  appropriate  private  property  with- 
out making  compensation,  nor  would 
its  authorities  be  permitted  to  do  an^ 
wanton  or  unnecessary  damage,  di- ; 
rect  or  incidental,  to  any  individual's  . 
property.  But  the  mere  discretion  of  • 
the  city  authorities  cannot  be  inter- 
fered with,  or  in  any  manner  con- 
trolled by  this^ court,  so  lon^  as  that 
discretion  is  exercised  within  its  ap- ! 
]>ropriate  and  legal  limits.   Plum  et  | 
nl.  V.  The  Morris   Caned  and  Bank-  \ 
ing  Co.  et  al.f  25G 

The  authority  to  use  a  public  highway 
for  the  purposes  of  a  railn)ad,  retain- 
ing the  use  of  such  highway  for  all 
ordinary  purposes,  subject  only  to 
the  incouveuience  of  the  railroad,  is 
not  such  taking  of  private  property 
from  the  owner  of  the  fee  of  the  ad- 
jucent  hinds  as  is  contemplated  by  the 
[)ro vision  of  the  constitution,  which 
provides  that  individtials  or  private 
corporations  shall  not  be  authorized 
to  lake  private  pn)|>erty  for  public 
use  without  just  compensation  first 
innde  to  the  owners.  The  easement 
of  the  highway  is  in  the  public,  al- 
though the  fee  is  technically  in  the 
adjiicent  owner.  It  is  the  easement 
only  which  is  appropriated,  and  no 
y\\i\\X.  or  title  of  the  owner  interfered 
with,  if  the  legiolature  authorizes 
the  company  to  take  the  highway, 
and  appropriate  it  to  its  own  use,  by 
destroying  the  ordinary  and  legal 
right  ot  the  public  to  use  it  as  a  high* 
way.  then  compensation  must  be  pro- 
vided; because  when  the  rightsof  the 
public  in  it  ceases,  then  the  use  of  it 
reverts  to  the  person  who  holds  the 
fee  in  the  land.  Then  the  legislature 
authorizes  to  be  taken  something 
which  belongs  to  the  land  owner,  to 
wit,  the  Uac  of  the  land. 

It  follows  further,  that  an  adjacent  land 
uv\  ner  cannot  maintain  an  action  at 


law  for  oonaeqaeDtud  dunftget,  imleii 
he  can  show  a  negligent  exerciae  bj 
the  company  of  their  legal  rights;  be- 
cause no  action  at  Itsw  will  tie  for  a 
consequential  injury  necessarily  re- 
suiting  from  the  exercise  of  a  legal 
right  under  legislative  authority. 
Morri*  and  Essez  Railroad  v.  iVer- 
ark,  3da 


CONDITION. 
See  Dkkd. 

COVENANT. 
See  Deed. 

CORPORATION. 

The  object  of  "  the  act  to  prevent  frauds 
by  incorporated  companies*'  is  to  se- 
cure to  tne  creditors  of  such  institu- 
tions an  equal  distribution  of  its  as- 
sets. This  is  the  primary  object  of  the 
statute.  Any  act  done  with  the  view, 
and  for  the  purpose  of  defeating  this 
object,  is  a  fraud  upon  the  act,  and  is 
illegal. 

Our  courts  have  always  recognised  the 
object  and  provisions  of  the  act  in 
question  and  the  banknipt  laws  to  be 
essentially  the  same ;  and  if  it  is  to 
be  considered  as  partaking  of  the 
character  of  a  bauKrupt  law,  it  is 
proper  to  apply  to  it  the  general  rules 
that  govern  the  system,  where  it  is 
in  use.  Receivers  of  Peoples  Bank  v. 
Paterson  Savings  Bank^  13 

Where  a  bank  has  become  so  hopelessly 
insolvent  that  the  directors  are  forced 
to  the  ctmclusion  that  it  is  incumbent 
U()on  them  at  once  to  close  the  doors 
of  the  bank,  and  abandon  the  objects 
for  which  the  institution  was  iiionr- 
porated,  the  cashier  may  Uwfully 
meet  all  demands  made  upon  it,  up 
to  the  moment  the  bank  suspends 
payment,  and  all  such  payments  are 
valid.  But  he  cannot,  while  he  is 
dealing  out  to  importunate  creditors 
their  legal  demands  with  one  hand, 
with  the  other,  place  the  assets  of  the 
bank  in  his  pocaet  for  absent  friends 
and  favorites.  The  diligent  creditor 
may  acquire  rights  which  the  law 
will  not  disturb,  but  there  is  a  dis- 
tinction between  a  wUuntary  prefer^ 
encc  of  a  creditor  by  the  debtur/aud 
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a  payment  forced  from  him  by  an  im- 
portanate  creditor. 

So  where  one  of  the  directors  of  the 
bank  puts  a  note  in  his  pocket  to  de- 
liver to  a  creditor,  for  the  purpose  of 
giving  him  a  preference,  to  which  he 
was  not  entitled  by  any  diligence  of 
his  own,  it  was  held  not  to  be  a  pay- 
ment in  the  usual  course  of  deal- 
ing, ib 

The  assignment  and  transfer  of  promis- 
sory notes,  in  contemplation  of  the  in- 
solvency of  an  incorporated  company, 
is  declared  by  the  act  to  be  utterly 
null  and  void  as  against  creditors,  and 
where  a  voluntary  preference  is  given 
to  a  creditor,  for  the  sole  purpose  of 
giving  him  an  advantage  over  other 
creditors,  and  under  such  circum- 
stances that  it  cannot  bo  said  to  be 
made  in  the  ordinary  course  of  busi- 
ness, it  is  in  direct  violation  of  the  se- 
cond section  of  the  act  ib 

This  court  will  not  assume  a  jurisdic- 
tion to  try  the  lawful  election  of  offi- 
cers and  the  validity  of  ordinances  of 
corporate  bodies  upon  the  mere  alle- 
gation that  the  complainants  are  hold- 
ers of  real  estate  in  a  city,  and  that 
the  value  of  their  property  is  directly 
involved  in  proceedings  which  are 
going  on  and  threatened,  and  that  the 
proceedings  are  useless,  and  will  tend 
to  depreciate  their  property  iu  value. 
Kearney  v.  Andrews ,  70 

The  power  of  BUing  vacancies  being  in- 
cident to  a  corporation,  it  has  the 
right,  by  its  by-laws,  to  prescribe  the 
manner  in  which  such  vacancy  shall 
be  tilled,  provided  it  is  not  inconsist- 
ent with  the  design  of  the  charter,  ib 

The  city  council  of  Perth  Amboy  have 
no  right  to  elect  its  own  members ; 
the  law  declares  that  the  members 
constituting  the  city  council  shall  be 
elected  by  the  electors  of  the  city  by 
balloL  The  city  council  cannot  confer 
this  authority  elsewhere,  nor  can 
they  usurp  it  themselves.  ib 

The  provisions  in  the  act  to  incorporate 
the  city  of  Perth  Amboy,  that  the 
oaths  of  office  should  bo  taken  and 
subscribed  within  ten  days  after  the 
election,  is  directory  only,  and  an  al- 
derman and  members  duly  elected 
did  not  forfeit  their  offices  by  their 
neglect  oi'  being  sworn  in  within  ten 
days  after  their  election.  ib 

The  city  of  Newark  has  authority,  by 
its  charter,  to  grade  and  regulate  its 
public  highways ;  the  owners  of  pro- 
perty adjacent  to  such  improvements 


have  no  legal  claim  upon  the  city  for 
incidental  damages. 

In  the  exercise  of  its  chartered  powers, 
the  city  has  no  right  to  occupy  f>r  ap- 
propriate private  property  without 
making  compensation,  nor  would  its 
authorities  be  permitted  to  do  any 
wanton  or  unnecessary  damajre,  di- 
rect or  incidental,  to  any  indivfduaVs 
property.  But  the  mere  discretion 
of  the  city  authorities  cannot  be  in- 
terfered with,  or  in  any  manner  con- 
trolled by  this  court,  as  long  as  that 
discretion  is  exercised  within  its  ap- 
pnipriate  and  legal  limits.  Plum  et 
fil.  V.  Morris  Canal  and  Banking  Co» 
et  al.,  256 

A  court  of  equity  will  interfere  on  be- 
half of  a  single  stockholder,  if  hp  can 
show  that  the  corporation  are  em- 
ploying their  statutory  powers,  funds, 
«Sfcc,  for  the  accomplishment  of  pur- 
poses not  within  the  scope  of  their 
institution,  and  an  injunction  in  such 
cases  will  be  granted.  But  it  is  well 
settled  that,  acting  within  the  ^cope 
and  in  obedience  to  the  provisions  of 
the  cons'titutiou  of  the  corporation, 
the  will  of  the  majority,  duly  ex- 
pressed at  a  legally  constituted  as- 
sembly, must  govern.  Oxford  v.  New 
Jersey  Railroad  Co.,  171 

The  legislature  may  give  additional 
power,  from  time  to  time,  to  cor[H>- 
rations;  and  acts  of  the  corporatism, 
in  pursuance  of  such  authority,  are 
binding,  unless  they  conflict  with 
vested  rights  or  impair  the  obligation 
of  contracts.  ib 

By  the  supplement  of  the  charter  of  the 
Newark  and  BloomBeld  Railn)ad  Com- 
pany, passed  March  26lh,  1852,  J  3, 
it  is  enacted,  that  nothing  iu  the  su}>- 
plemeut  contained  shall  be  construed 
to  impair,  in  any  manner,  any  rever- 
sionary interest  or  vested  right  which 
the  state,  or  any  incorporated  com- 
pany or  companies,  or  any  individual, 
may  possess  under  the  charter  of  the 
Bridge  Company.  This  provision  is 
also,  in  efiect,  contained  in  the  con- 
stitution, ib 

A  stockholder  of  the  Bridge  Company 
has  a  vested  right  in  the  value  of  his 
stock  and  interest  in  the  franchise  of 
exclusive  tolls,  and,  as  ancillar)'  to 
this,  an  interest  in  the  exclusive  right 
of  building  bridges  over  the  rivers 
Passaic  and  Hackensack. 

Any  act  of  the  incorporation  impairing 
these  rights  of  a  stockholder  without 
his  consent,  either  express  or  implied, 
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wiMiU  not  be  bindiog  on  him  uiHler 
tlie  above  provisions,  except  in  a  pro- 
(^cilins:  Anthoriziug  the  taking  of  pri- 
vate proiirrty  tor  piihlic  uses  upon 
inHkiiig  c(iui|H*iituitiou.  But  lou^  ac- 
quiescence will  be  considered  as 
equivalent  tti  a  consent,  and  whatever 
ground  of  equity  an  individual  stock- 
holder may  have  had,  a  counter  equity 
tuuy  Hrii»e  from  lapse  of  time.  ib 

The  sopplement  to  the   Newark  and 
Bloomneld  Railroad  Company  does 
not  contravene  the  article  of  the  con- 
stitution of  this  state,  which  declares 
that  every  law  shall  embrace  but  one 
object,  and  that  shall  be  expressed  in 
the  title,  as  the  objects  in  the  statute 
are  parts  of  the  same  enterprise,  and 
have  a  proper  relation  to   one  an- 
other, ib  I 
The  Morris  and  Essex  Railroad  Com- 
pany have  no  right  to  occupy  or  use 
Drond  and  Centre  streets,  in  the  city 
of  Newark,  in  the  manner  the  same 
are  now  appropriated  by  them,  with- 
out the  consent  of  the  mayor  and 
common  council  of  the  city  of  New- 
ark.   Morris     and   Essex  Railroad 
Company  v.  Newark,                      352 
The  complainants  were  authorized  to 
construct  a  railroad  from  Morristown 
to  Newark.    That  was  the  object  of 
their  incorporation;  and  it  is  mani- 
fest, from  the  whole  act,  that  it  was 
the   intention  of  the   legislature   to 
confer  all  the   powers   necessary  to 
enable  the  corporators  to  carry  out 
the  tibject  for  which  they  were   iii- 
corpoiated.     But  it  does  not  follow 
tliHt  because  the  legislature  intended 
to  confer  upon  the  company  all  the 
powers   necessary  for  them  to  carry 
out  the  object  for  which  they  were 
incorporated,  that  they  are  therefore 
necessarily  clothed  with  all  powers 
to  meet  that  necessity ;  and  that  when 
not  expressed,  such  powers  are  to  be 
derived  by  implication.    In  a  limited 
sense,  the  pn>position  is  true,  when 
the  power  s«)uglu  to  be  implie<l  does 
not  take  away  or  impair  the  legal 
rights  of  individuals  or  of  any  other 
corporation.  ib 
The  public  rights  in  the  highways  of  the 
state  can  be  impaired  or  interfered 
with  by  nothing  short  of  the  author- 
ity conlerred  by  the  sovereign  power. 
That    authority    must  be    expressly 
civen;  or  if  conferred  by  implication, 
it  must  be  a  necessary  miplication. 
/fc/rf.  that  the  right  is  not  given  by  this 
charter  in  express  terms,  and  it  can- 
not be  implied,  from  any  of  its  pro- 


visions, to  appropriate,  for  the  par- 
nose  of  their  railroad,  more  than  one 
naif  mile  of  the  principal  public 
highway  of  Newark  without  the  coo- 
sent  of  the  appropriate  public  author- 
ities of  the  city. 

That  the  acts  of  defendants,  npon  which 
complainants  rely  as  establishing  con- 
sent, are  not  sufficient.  There  was  no 
license  siven  to  the  company,  either 
by  parol  or  in  writins;  and  do  fraud 
can  be  inferred  from  Uie  fact,  that  the 
defendants  did  not  interfere,  but  stood 
by  in  silence,  while  the  corophuoants 
expended  their  money  in  the  con- 
struction of  their  road  upon  the  pub- 
lic highways. 

There  is  no  legislative  sanction,  either 
in  the  supplement  of  2d  March,  1836, 
or  in  the  further  supplement  of  22d 
February,  1838,  to  the  company's  oc- 
cupying any  public  highway,  witbont 
first  obtaiumg  the  consent  of  the  pro- 
per legal  autnorities.  They  will  not 
warrant  such  a  construction.  i^ 

The  charter  declared  that  the  capital 
stock  should  be  actually  paid  in  be- 
fore it  shall  be  lawful  ror  the  said 
company  to  commence  the  bnsiness 
of  insurance,  and  the  company  is  au- 
thorized to  invest  its  capital  in  public 
stocks,  bonds,  and  mortgages,  and 
such  other  securities  as  the  directors 
may  approve.  It  appeared  that  the 
whole  capital  was  securely  invested; 
that  the  subscription  to  the  stock  was 
made  in  good  faith ;  that  the  com- 
pany went  on  and  insured  upon  the 
faith  of  this  capital.  It  was  held  that 
individuals  who  gave  their  obligations 
to  constitu  te  this  capital  could  not  re- 
pudiate them  on  the  ground  that  the 
stock  had  not  been  subscribed  and 

{mid  in.  The  securities  are  not  void 
>ecause,  instead  of  going  through  the 
formality  of  receiving  the  money,  and 
then  paying  it  back  and  taking  securi- 
ties, the  directors  took  the  securities 
without  this  ceremony. 
One  stockholder  in  a  company,  because 
he  has  an  unsettled  account  with 
them,  or  any  other  matter  of  dispute, 
has  no  right  to  bring  a  company  into 
this  court  to  settle  all  their  accounts 
as  a  company.  Yard  v.  Ins,  Co.,  480 
Admitting  it  to  be  true  that  the  capital 
stock  of  an  insurance  company  was 
not  borta  fide  paid  in,  and  that  the 
com|)any  commenced  the  business  of 
insurance  in  violation  of  the  express 
provision  of  the  charter,  yet  this  ooart 
ought  not  to  interfere  with  aaits 
brought  upon  bonds  in  a  ocNirt  of  law 
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for  the  purpose  of  aiding  the  com- 
plainants to  avoid  tboir  payment, 
where  it  appears  that  the  bonds  were 
given  inpayment  for  the  the  stock  of 
the  company,  that  the  complainant 
received  his  certificate  of  stock,  and 
that  upon  these  bonds,  as  a  portion 
of  the  capital,  the  company  embarked 
in  business. 
The  question  is  a  legal  one,  and  the 
complainant  may  avail  himself  of  it, 
as  far  as  it  is  a  defence  in  the  suit  at 
law.  ib 


DEBTOR  AND  CREDITOR. 

If  a  bankrupt,  in  course  of  payment, 
pays  a  creditor,  this  is  a  fair  advantage 
in  the  course  of  trade;  or  if  a  creditor 
threatens  legal  diligence,  and  there  is 
no  collusion,  or  begms  to  sue  a  debtor, 
end  he  makes  an  assignment  of  part 
of  his  goods,  it  is  a  fair  transaction, 
and  what  a  man  might  do  without 
having  any  bankruptcy  in  view.  But 
if  a  man,  in  contemplation  of  an  act 
of  bankruptcy,  dispose  of  all  his  ef- 
fects to  the  use  of  different  creditors, 
it  would  be  a  fraud  upon  the  acts  of 
bankruptcy;  but  if  done  in  Ihe  course 
of  trade  J  and  not  fraudulent^  it  may 
be  8upf>orted.  Peoples  Bank  v.  Pat 
Sav.  Bank,  13 

The  diligent  creditor  may  acquire  rights 
which  the  law  will  not  disturb,  but 
there  is  a  distinction  between  a  vol- 
untary preference  of  a  creditor  by 
the  debtor,  and  a  payment  forced  from 
him  by  an  importunate  creditor,    ib 

A  judgment  creditor,  or  his  assignee, 
cannot,  after  the  judgment  has  been 
paid  in  any  way,  give  it  vitality 
against  the  judgment  debtor,  and,  of 
course,  not  against  his  creditors.  The 
assignee  takes  it  subject  to  all  the 
equities  between  the  original  parties. 
Stout  V.  Vankirkj  79 

Nor  can  the  debtor  himself,  after  he  has 
paid  the  judgment,  in  any  way  revive 
It  against  a  bona  fide  mortga^^e  or 
judgment  creditor,  who  had  a  lien  at 
the  time  of  payment,  or  acquired 
prior  to  the  act  of  the  debtor,  by 
which  it  is  sought  to  affect  his  lien,  ib 

Payment  by  the  debtor  operates  for  the 
beneiit,  and  as  a  release  in  favor  of 
creditors  having  liens  on  the  same 
fund  bound  by  the  judgment.  ib 

A  judgment  creditor  may  assign  a  part 


of  his  interest  in  a  judgmeQt.  If  he 
Msigns  the  debt,  a  court  of  equity 
will  secure  to  the  aasi^iiee  the  beue- 

VOL.  n.  3  D* 


fit  of  the  judgment.    Spter  v.  WhU- 
field  et  aU,  107 

An  assignment  may  be  fraudulent  al- 
thougn  it  was  made  for  a  valuable 
consideration.  If  the  purchase  was 
not  bona  fide,  but  was  made  to  de- 
fraud creditors,  the  assignment  is  not 
valid,  although  an  adequate  consider- 
ation was  given.  Wihony.  Gray,  323 

A  father  placed  trust  funds  in  the  hands 
of  his  son  in  law,  for  the  benefit  of 
his  daughter.  The  son  in  law  pur- 
chased real  estate  with  the  trust 
funds,  and  took  the  deed  in  his  own 
name. 

Held,  that  the  court  would  protect  the 
real  estate  against  a  judgment  and 
execution  creditor  of  the  husband. 
Lathrop  v.  Gilbert,  344 

Where  property  is  so  held  by  the  hus- 
band, and  he  expends  his  owu  money, 
to  a  targe  amount,  in  makingimprove- 
mcnts  upon  the  tnist  pr(»[)erty,  for 
the  purpose  of  protecting  it  from  his 
creditors,  the  court  mi^t  properly 
refuse  its  aid  in  protectnig  the  trust 
property,  and  certainly  would  not  in- 
terfere, except  so  far  as  to  protect  the 
fund  in  the  property  belonging  to  the 
wife.  ib 

Benjamin  Parkhurstwas  a  large  trader, 
doing  business  in  the  city  of  Newark. 
In  the  course  of  his  trade,  he  pur- 
chased goods  of  the  defendants,  who 
were  merchants  in  the  city  of  New 
York.  It  appeared,  from  the  answer, 
that  Parkhurst  was  indebted  to  them 
in  the  sum  of  one  thousand  eiizht  hun- 
dred and  fitfy-five  dollars  and  twenty, 
three  cents,  for  goods  si>ld,  &c.',  and 
in  the  further  sum  of  twelve  hundred 
and  seven  dollars  and  seventy-two 
cents,  for  money  lent  an<l  advanced. 
Parkhurst  applied  to  one  of  the  de- 
fendants for  further  advances  of  mo- 
ney, and  in  order  to  secure  them  for 
such  advances  and  credit  as  (left*n- 
ants  might  give,  as  well  as  the  then 
existing  indebtedness,  it  was  agreed 
that  Parkhurst  should  confess  a  judg- 
ment for  ten  thousand  dollars  to  the 
defendant,  in  consideration  of  his 
then  indebtedness  of  three  thousand 
and  sixty-two  dollars  and  ninety-five 
cents,  and  that  the  defendants  should 
advance  to  him  money  and  gtMxls, 
from  time  to  time,  as  he  should  de- 
sire the  same,  to  the  amount  of  the 
difference  between  the  sum  last 
named  and  the  sum  for  which  the 
judgment  was  to  be  confessed.  To 
carry  out  this  arransement,  the  d»> 
fendaats  ^ve  to  Parkhurst  their  note 
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for  six  thoaaatid  nine  hundred  and 
forty-fteveo  dollars  and  six  ceuto,  as  a 
■ecurity  to  bim  for  their  making  the 
advances,  and  for  giving  credit  as 
agreed  between  them,  with  the  un- 
derstand iiig,  that  as  advances  were 
made,  corresponding  endorsements 
were  to  be  made  on  the  note.  That 
under  this  arrangement  the  judgment 
was  confessed,  and  the  defendant  ad- 
vanced Parkhurst  in  cash  five  thou- 
sand nine  hundred  and  sixty-five  dol- 
birs  and  seventy-two  cents,  and  in 
goodtt  two  hundred  and  thirteen  dol- 
lars and  seventy-five  cents,  making, 
with  the  original  indebtedness,  the 
sum  of  nine  thousand  two  hundred 
and  furty*two  dollars  and  forty-two 
cents. 

Held,  that  there  was  no  reason  to  doubt, 
fnim  anythiug  that  appeared  on  the 
face  of  the  answer,  but  that  the  de- 
fendants took  their  judgment  in  good 
faith  to  secure  a  debt  honestly  due 
them  nnd  to  protect  them  in  such  fur- 
ther advances  as  they  might  make  to 
tlieir  debtor. 

It  did  not  appear  that  there  was  any 
affidavit  ill  the  case,  and  it  was  in- 
sisted that  a  jtidgmeut  cannot  be  con- 
fessed Jot  future  advances^  because 
tilt*  plaiutifi  ainnot  swear  "  that  the 
debt  is  jiiMtly  and  honestly  due  and 
owing,  and  that  the  court  should  not 
allow  the  defendants  to  enforce  their 
jud^nient,  as  it  was  in  contravention 
of  tlie  statute.  But  it  was  held  that 
the  only  ground  of  jurisdiction  in  this 
conrt  to  interlere  with  the  judgment 
would  be  that  it  was  fraudulent. 

They  could  not  declare  the  judgment 
void  as  against  cre<iitors,  simply  be- 
cause the  judge  or  court  had  suttered 
it  to  be  entered  up  in  violation  ot  the 
statute. 

It  is  the  conscience  of  the  party  which 
this  court  is  to  test,  and  not  the  legal- 
ity of  the  judgment,  or  to  correct  the 
erntr  of  a  court  of  law.  Clapp  v. 
AVv.  178 

At  law,  a  judgment  and  execution  con- 
stiliiles  no  lien  upon  a  meree([uitable 
int«'re'»l.   Hahted  v.  DavifOUf         290 

A  court  of  equity  may  aid  the  judgment 
creditor  in  reaching  that  interest,  and 
s«'cure  to  him  a  preference,  to  which 
by  diligence  he  has  entitled  himself. 

ib 

A  judgment  and  execution  creditor  can- 
not subject  a  property,  in  which  an 
equitable  interest  had  been  secured 
to  his  debtor  by  declaration  of  trust, 


to  the  payment  of  the  judgment  debL 
Where  there  haa  b'een  no  fraud  in  the 
tranaactioD,  no  property  of  the  debtor 
covered  ap  by  it,  no  creditor  iqjared ; 
where  the  debtor  has  never  paid  any 
part  of  the  consideration  money,  or 
ever  had  any  legal  title  to  the  pro- 
perty in  question.  ib 

If  the  debtor  had  ever  paid  any  money 
upon  the  property,  to  the  extent  of 
such  payment,  the  conrt  might  sub- 
ject the  property  to  the  execution,  on 
the  ground  of  its  being  the  debtor's 
own  earnings.  ib 

As  a  general  principle,  when  an  execo- 
tinn  creditor  has  acquired  an  equit- 
able lien,  it  cannot  be  destroyeu  or 
impau'ed  by  the  voluntary  act  of  the 
debtor  or  his  trustee.  ib 

An  equitable  lien  may  be  htst  by  negli- 

§ence  and  unreasonable  delay.  ib 
ebtor  has  a  perfect  right  to  prefer  a 
creditor,  and  ne  may  make  that  pre- 
ference by  a  mortgage,  as  well  as  by 
any  other  mode  of  security.  The 
mortgage  will  be  a  valid  encum- 
brance on  the  premises  Jonet  v. 
Naugknght,  298 

Money  for  which  a  judgment  is  con- 
fessed may  be  honestly  due,  and  yet 
the  judgment  not  bona  Jlde,  If  it  was 
confessed  not  for  the  pur|M)8e  of  se- 
curing the  debt,  but  as  a  fraudulent 
cover  to  the  property,  and  to  protect 
it  from  another  creditor,  it  should  be 
set  aside  as  fraudulent.  But  to  esta- 
blish the  fraud  in  such  a  case,  the 
proof  of  it  should  be  clear  and  satis- 
iactory.  ib 

It  wouKl  require  very  strong  and  con- 
vincing circumstances  unexplained  to 
justify  the  inference  that  a  judgment 
was  fraudulent,  when  it  was  proved, 
beyond  doubt,  that  the  debt  was 
justly  and  honestly  due.  t^ 

J.  K.,  of  the  firm  of  McM.,  R.  &  Co., 
when  the  firm  was  in  failing  circum- 
stances, conveyed  his  real  estate  to 
F.  D.,  in  trust  for  his  wife.  The  deed 
was  set  aside  in  favor  of  the  com- 
plainants, who  were  judgment  and 
execution  creditors  of  the  firm,  on  the 
snmnd,  that  from  the  answer  of  the 
defendants,  and  the  proofs  in  the  case, 
it  appeared  that  no  consideration  was 
paid,  and  that  it  was  executed  for  the 
purpose  of  protecting  the  property 
Ironi  the  creditors  of  the  firm.  Wil- 
son V.  Kingf  396 

That  a  judgment  and  execution  creditor 
may  maiutaiu  a  bill  in  a  court  of 
equity    to  remove  out  of  the  way 
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firandalent  eacajpabranees  placed  by  a 
debtor  npou  bis  property,  in  order 
that  the  property  may  be  appropri- 
ated tree  from  sach  frandaleat-  en- 
cumbraoces  to  the  satisfaction  of  the 
creditor's  judgment,  is  well  establish- 
ed.    DuiAam  V.  Cox,  437 

When  a  creditor  has  by  a  judgment  es- 
tablished his  debt,  by  the  statute  he 
acquires  a  lien  upon  all  the  real  estate 
of  bis  debtor  to  satisfy  his  debt.  If 
the  debtor  has  fraudulently  conveyed 
away  or  encumbered  his  real  estate, 
so  as  to  interpose  au  obstacle  which 
embarrasses  the  debtor  in  appropri- 
ating it  by  legal  process  in  satislaction 
of  his  debt,  then  the  creditor  mtiy 
file  his  bill  to  remove  out  of  the  way 
such  fraudulent  conveyance  or  en- 
cumbrance. It  is  not  necessary  for 
him  to  take  out  execution  upon  his 
judgment.  It  is,  perhaps,  most  advi- 
sable for  him  to  do  so ;  it  may  avoid 
a  contest  with  a  subsequent  execu- 
tion creditor.  t^ 

But  if  it  is  the  personal  property  of  the 
debtor  which  the  creditor  wishes  tu 
reach  and  appropriate  lo^tho  payment 
of  his  judgment,  he  must  take  out  au 
execution  upon  his  judgment  betore 
be  can  exhibit  his  bill ;  for  it  is  by  the 
execution^  and  not  by  the  judgmenl, 
that  he  acquires  a  lien  upon  the  per- 
sonal property.  t^ 

It  is  not  enough  for  the  bill  to  show  that 
the  debtor  has  made  a  fraudulent  dis- 
position of  any  particular  portion  of 
nis  property  to  entitle  the  creditor  lo 
the  aid  of  a  court  of  equity;  he  must 
show  that  such  disposition  embar- 
rasses him  in  obtaining  satisfaction  of 
his  debt.  Facts  must  be  stated  from 
which,  at  least,  the  inference  may  be 
drawn  that  the  aid  of  a  court  of  equi- 
ty is  required  to  give  the  judgment 
its  le»al  and  full  erfect.  ib 

Bill  defective  on  demurrer.  ib 

Where  money  was  loaned  at  six  per 
cent,  but  in  case  the  debtor's  busi- 
ness succeeded,  he  was  to  pay  twen- 
ty-five per  cent.,  such  contract,  though 
usurious  as  to  the  borrower,  as  to 
third  persons  made  the  debtor  and 
creditor  partners.  Sheridan  v.  Me- 
darOf  469 


DECREE. 


No  one  can  qaettion  a  decree,  except  a 
party  to  it,  or  lome  one  whoae  rights 


are  impaired  by  it.  Terhvme  ▼.  Col" 
ton,  21 

Where  a  complainant  did  not  claim  un- 
der any  party  to  a  decree,  and  hii 
lien  npon  mortgaged  premises  was 
acquired  subsequent  to  it,  and  he  did 
not  impeach  it  for  fraud,  mistake,  or 
accident,  but,  on  the  contrary,  admit* 
ted  that  the  decree  was  entered  in 
good  faith  between  the  parties,  and 
there  was  nothing  connected  with  the 
suit,  or  the  manner  in  which  the  de- 
cree was  entered,  or  in  the  claim  np- 
on which  it  was  founded,  to  justify 
the  court  in  refiisin^  to  protect  and 
enforce  the  rights  oi  the  respective 
parties  under  the  decree,  th^  court 
wonld  not  go  behind  the  decree,     ib 

Honest  efforts  on  the  part  of  those  hav- 
ing claims  under  a  decree  to  secure 
their  debt,  consistent  with  the  fact, 
that  the  debt  was  acknowledged  due, 
and  was  secured  by  the  decree,  do 
not  prove  that  they  released  their  'se- 
curity or  abandoned  their  rights  un- 
der the  decree.  ib 


DEED. 

Parol  evidence  is  admissible  for  the 
purpose  of  showing  a  mistake  in  a 
deed.     McKelway  v.  Armour,       115 

A  deed  may  convey  a  distinct  inherit- 
ance in  mines,  the  fee  to  the  land  re- 
maining in  the  grantor.  When  not 
severed  from  the  general  title  to  the 
lauds,  they  will  pass  with  the  lauds 
without  being  expressly  mentioned 
in  the  deed. 

Construction  of  a  deed  oonreying  mines 
and  minerals,  and  the  respective 
rights  of  grantor  and  grantee.  Hart* 
well  v.  Camman,  128 

By  a  conveyance  of  all  *'  mines  and  mi- 
nerals,"  the  grant  does  not  embrace 
anything  in  the  mineral  kingdom,  as 
distinguished  from  what  belongs  to 
the  animal  and  vegetable,  nor  is  such 
a  grant  confined  to  any  one  of  the 
subordinate  divisions  into  which  the 
mineral  kingdom  is  subdivided  by 
chemists.  ib 

A  paiTii  stone,  which  is  found  in  strata 
below  the  surface  of  the  soil,  and  di»> 
tiiict  from  the  ordinary  earth,  and 
worked  by  the  ordinary  means  of 
mining,  will  pass  under  the  terms 
wnes  and  minerals.  ib 

The  owner  of  a  valuable  farm,  situated 
ou  the  river  Delaware,  conveyed  to 
the  Trenton  Delaware  Falls  Compa- 
uy,  tbeir  boccessors  and  assigns,  a 
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portion  of  his  farm  adjoining  the  river, 
and  across  which  tbey  had  located 
their  main  raceway,  "  sahject  never- 
theless to  the  following  proviso:  that 
if  the  said  main  raceway  shall  not  be 
made  on  said  premises  m  conformity 
to  the  act  incorporating  said  compa- 
ny, the  said  lands  and  premises  shall 
revert  to  the  said  George  Woodniff, 
his  heirs  and  assigns.  And  also,  that 
the  said  party  of  the  second  part  shall 
erect,  maintain,  and  keep  in  good  re- 
piir,  a  safe,  convenient,  und  siibdtun- 
tial  bridge  across  said  main  raceway, 
at  a  place  to  be  designated  by  the 
said  grantor;  and  also  cause  to  be 
made  and  kept  in  order  a  convenient 
landing  place  on  the  side  ueit  the 
river  Delaware,  so  that  wagons  may 
at  all  times  safely  pass  over  the  same ; 
and  shall  also  erect  and  maintain  all 
necessary  fences  across  the  said  main 
raceway,  together  with  fences  across 
the  said  premises ;  and  shall  also  per- 
mit the  said  party  of  the  first  part  to 
use  the  said  raceway  to  give  drink  to 
his  cattle,  and  also  to  take  ice  there- 
from to  fill  his  ice-hi>use.  The  gran« 
tees  cut  the  main  raceway,  and  it 
came  into  the  possession  of  the  de- 
fendants, as  assignees  of  the  grantees, 
by  virtue  of  several  acts  of  the  legis- 
lature. The  bill  alleges  that  the  gran- 
tees and  the  defendants  have  always 
refused  to  perform  their  said  cove- 
nants and  agreements,  and  prays  a 
specific  performance  and  compensa- 
tion for  the  injury  sustained. 

Held,  1st,  that  il  the  matters  mentioned 
in  the  proviso  of  the  deed  could  be 
legally  regarded  as  covenants,  and  as 
such  be  enforced  at  law,  the  court 
would  have  no  difficulty  in  declaring 
them  to  be  covenants  relating  to  the 
really  and  ruuuiog  with  the  land,  and 
that  both  the  liability  to  perform 
them,  and  the  risht  to  take  advantage 
of  them,  passed  to  the  astignee  of 
the  land  and  of  the  reversion.  Such 
a  construction  would  not  couHict  with 
the  principles  established  in  Spen- 
cer^ s  ease,  5  Coke  16. 

2d.  That  there  are  no  covenants  con- 
tained in  the  deed  on  the  part  of  the 
Bran  tees.  A  condition  is  quite  distinct 
from  a  covenant.  The  language  is  ap- 
propriate to  create  a  condition,  and  as 
if  to  avoid  any  doubt,  the  legal  con- 
sequences of  a  breach  or  violation  of 
the  condition  is  inserted. 

Upon  covenants,  the  legal  re«ponsibility 
of  tbeir  nonfulfilmeut  is,  that  the 
party  violating  them  must  respond  in 


damages:    the   oonsaqtMooe  of  the 

nonfumiment  of  a  oondition  is  a  €«> 

feiture  of  the  estate.      Woodri^f  v. 

Water  Power  Co.,  489 

Parol  evidence  is  not  admissible  to  show 
that  the  consideration  passing  be- 
tween  the  parties,  and  the  terms  up- 
on which  a  conveyance  is  expressed 
to  have  been  made,  are  totally  differ- 
ent and  contradictory  to  the  deed 
itself. 

The  American  authorities  are  more  lib- 
eral than  the  English  in  admitting 
parol  testimony  for  some  purposes 
relating  to  tlie  consideration  express- 
ed in  a  deed.  Adams  ▼•  Hudson  Co, 
Bank,  535 


DIVORCE. 

Charges  of  adultery  are  improper  in  a 
bill  which  prays  for  a  divorce  a  men- 
sa  et  ihora  only. 

So  much  of  the  evidence  as  related  tn 
acts  of  adultery  suppressed.  Snover 
V.  Snover t  261 

After  petition  for  divorce, on  the  ground 
of  abuse  and  ill  treatment,  a  motion 
to  allow  a  counsel  fee  and  mainte- 
nance pendente  lite  refused  against  a 
party  who  had  been  declared  a  lu- 
natic by  the  court. 

The  order  implies  a  default  and  neglect 
of  a  moral  obligation  on  the  part  of 
the  defendant,  which  cannot  be  im- 
puted to  a  lunatic.  McEwen  v.  Me- 
Even,  286 


DOWER. 

Dower  is  a  legal  ri^ht,  which  is  favored 
both  in  law  and  equity.  To  debar 
the  widow  of  this  right,  and  put  her 
to  an  election  between  her  dower 
and  a  bequest  in  the  will,  there  must 
be  some  express  declarations  of  the 
testator  excluding  her  from  her  right, 
or  it  must  be  clear,  by  implication, 
that  such  was  his  intention.  Norris 
V.  Clark,  51 

In  this  case,  the  words  were',  **  I  give, 
devise,  and  bequeath  to  my  beloved 
wife,  Elizabeth  M.  Clark,  six  hnn- 
dred  dollars,  at  the  end  of  six  months 
after  my  decease,  and  my  gold  watch, 
which  she  carries,  and  the  silver  tea- 
spoons, the  two  sets  of  window  blinds 
in  the  back  room,  and  the  hall  lamp, 
which  she  brought  me  at  or  after  oar 
marriage ;  and  her  aooeptanoe  of  the 
above  gift  shall  for  oTor  ezolad*  her 
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from  any  farther  demands  on  my  es- 
tote***  It  was  insisted  that  the  accept- 
ance of  the  gifl  exchuled  the  widow 
from  any  further  demand, only  against 
the  personal  estate;  that  the  legacy 
was  to  be  paid  her  by  the  executor, 
and  that  against  that  estate  out  of 
which  the  legacy  was  to  be  paid  she 
was  excluded  from  any  further  de- 
mands. It  was  held,  that  if  the  other 
parts  of  the  will  gave  no  further  in- 
dication of  the  testator's  intention, 
this  construction  might  prevail.  But 
as  the  testator  had  put  both  real  and 
personal  estate  in  the  hands  of  the 
executor  for  disposition,  and  disp«i6ed 
of  his  whole  estate,  real  and  personal, 
through  the  executor,  the  personal  to 
pay  the  widow  the  legacy,  and  the 
disposition  was  inconsistent  with  the 
widow's  enjoyment  of  her  legal  right, 
it  was  the  clear  and  manifest  implica- 
tion, from  the  whole  will,  that  the 
testator  did  intend  the  gift  to  be  in 
lieu  of  dower,  and  did  not  by  the  use 
of  the  word  **  estate"  mean  personal 
estate  only.  ib 


EASEMENT. 

A.  is  the  owner  of  two  farms,  through 
which  runs  a  natural  stream.  He  sells 
to  B.  the  farm  upon  which  the  water- 
course has  its  ongin ;  A.  is  entitled  to 
have  the  water  flow  upon  the  farm 
which  he  reserves  the  same  as  be  en- 
joyed it  when  he  severed  his  title,  be- 
cause the  watercourse  did  not  begin 
by  the  consent  or  the  act  of  the  par- 
ties, bnt  ex  jure  naturas.  But  water 
conveyed  by  pipes  is  a  thing  which 
is  created  and  controlled  by  the  par- 
ties, and  is,  in  its  very  nature,  difler- 
ent  fn»m  a  natural  watercourse. 

C.  S.  died,  leaving  a  larj»e  farm,  through 
which  was  an  artificial  watercourse. 
Proceedings  were  had  in  the  Orphans 
Conrt  for  partition  among  the  neirs, 
and  a  portion  of  the  farm  through 
which  the  artificial  watercourse  run 
was  set  ofi*  to  part  of  the  heirs,  and 
another  portion  was  sold  under  an 
order  of  the  court.  Held,  that  the 
purchasers  were  entitled  to  the  en- 
joyment of  the  watercourse  as  it  ex- 
isted at  the  time  of  sale.  The  act  of 
the  commissioners  was  no  such  sever- 
ance of  the  unity  of  title  as  would 
govern  the  rights  of  the  grantor  to 
the  enjoyment  of  the  watercourse. 

Although  a  man  can  have  no  eatement 
on  his  own  land,  jet,  by  toe  mere 


severance  of  his  title,  be  may  create 
such  easement,  and  the  test  as  to 
whether  such  ee^semeni  is  created,  is 
whether  it  is  essential  to  the  beneB- 
cial  enjoyment  of  the  laud  conveyed. 
It  is  created  ex  neeessiteUe^  though 
not  by  the  words  of  the  grant.  Brake* 
ly  v.  Sharp,  206 


ESTOPPEL. 

Where  any  one  has  done  an  act  or  made 
a  statement  which  it  would  be  fraud 
on  his  part  to  controvert  or  impair, 
and  sncn  act  or  statement  has  so  in- 
fluenced any  one  that  it  has  been 
acted  upon,  the  party  making  it  will 
be  estopped  and  cut  oflT  from  the 
power  of  retraction.  Martin  v.  Righ* 
ter,  570 


EXECUTOR  AND  ADMINISTRATOR. 

The  fact  that  a  purchaser  at  an  iidmio- 
istrator's  sale  was  a  man  of  no  means, 
that  on  the  same  day  the  administra- 
tor conveyed  the  property  to  him,  he 
reconveyed  it  to  the  administrator,  is 
sufficient  proof,  without  any  explana- 
tion of  the  transaction,  that  the  pur- 
chase was  made  for  the  benefit  of  the 
administrator. 

The  deed  in  such  cases  is  voidable. 

See  Seott  v.  Gamble  and  Wife,  1  Stock, 
235,  and  Mulford  v.  Bowen^lb.  797; 
ObeH  V.  ObeH,  98 

The  rule  of  the  common  law  is  undoubt- 
ed ly  well  established ,  that  a  trostee.ex- 
ecutor,  or  administrator  shall  have  no 
allowance  for  his  care  or  trouble.  The 
Conrt  of  Chancery,  independent  of 
any  statute  law  or  local  custom,  has, 
with  few  exceptions,  adopted  this 
rule.      Warbass  v.  Armstrong,       263 

In  New  Jersey  the  rule  is  difl^erent.  Ex- 
ecutors, administrators,  guardians,  and 
trustees  are  allowed  compensation  bv 
statute,  and  the  principle  upon  which 
allowance  is  to  be  made  is  regulated 
by  statute.  The  statute  declares  it 
shall  be  made  with  reference  to  their 
actual  pains,  trouble,  and  risk  in  set- 
tling the  estate,  rather  than  in  respect 
to  the  quantum  of  the  estate.  ib 

The  commissions  are  a  compensation 
for  the  faithful  discharge  of  duty. 
Where  a  testator  gave  discretion  to 
trustees  to  sell  laud,  and  directed 
that,  if  sold,  the  proceeds  should  l>e 
invested  in  good  landed  security; 
held  that  if  the  funds  arismg  from  tho 
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aaie  had  been  in  the  hands  of  the  tras- 
tees,  and  had  remained  bo  for  a  long 
period  without  any  eecurity,  that 
they  had  violated  their  daty  as  trus- 
tees, and  were  not  entitled  to  coin- 
missions,  ib 

Trustees  who  did  not  invest  according 
to  the  terms  of  the  trust  compelled 
to  pay  the  costs  of  the  suit,  the  com- 
plamaut  having  been  driven  into  liti- 
gation to  establish  the  amount  of  the 
trust  fund.  ib 

If  a  person  becomes  surety  for  one  as 
administrator,  who  at  the  time  is  a 
debtor  to  the  estate  and  is  insolvent, 
and  is  never  able  to  discharge  such 
indebtedness,  such  surety  is  not  bound 
for  such  a  delinquency  of  his  princi- 
pal. He  is  only  bound  for  the  faith- 
ful peribrmance  of  bis  duties  as  ad- 


ministrator. 


If,  under  such  circumstances,  the  ad- 
ministrator should  in  the  settlement 
of  his  accounts  with  the  court,  charge 
himself  with  the  debt,  and  the  ac- 
counts should  be  passed  in  such  a 
shape  as  to  bind  the  surety  for  the 
debt,  the  surety  would  be  relieved, 
upon  application  to  the  proper  tribu- 
nal, from  such  responsibili^.  Mar- 
ker v.  Irickt  269 

But  if  at  the  time  the  surety  assumes 
his  responsibility,  the  administrator 
owes  the  estate,  and  is  solvent  and 
able  to  pay,  the  amount  of  the  debt 
will  be  considered,  in  law  and  equity, 
as  so  much  money  in  his  hands  as  ad- 
ministrator at  that  time,  and  conse- 
quently the  surety  will  be  responsi- 
ble for  it.  ib 

This  court  has  concurrent  jurisdiction 
with  the  Orphans  Court  in  the  settle- 
ment of  accounts  of  executors  and  ad- 
ministrators. It  may  assume  this 
jurisdiction  to  the  exclusion  of  the 
Orphans  Court  in  any  case  where  the 
ends  of  justice  may  seem  to  reauire 
it.  If  any  progress  has  been  maae  in 
the  Orphans  Court  in  the  settlement 
of  an  account,  the  Court  of  Chancery 
ou^ht  not  to  interfere  with  that  tribu- 
nal, unless  there  is  shown  some  good 
cause  for  its  doing  so.  Clarke  v. 
Johnson,  287 

Joseph  M.  Stilwell  and  Joseph  R.  Stil- 
well  were  the  administrators  of  Ben- 
jamin Stilwell.  They  were  both  de- 
ceased. The  bill  called  upon  the  ex- 
ecutors of  Joseph  M.  Stilwell  for  a 
resettlement,  and  to  account  for  the 
estate  of  Benjamin  Stilwell,  and  to 
pay  complainants  their  distributive 
share.   Held,  that  if  they  were  enti- 


tled to  a  distributive  shsre,  theroooM 
not  call  upon  the  ezeGatora  of  a  sur- 
viving administrator  ibr  any  snch  ac- 
count; that  the  executors  did  ni>t 
represent  the  estate  of  Benjamin  Stil- 
welL 

Benjamin  Stilwell,  at  his  death,  left  his 
brother,  Joseph  R.  Stilwell,  and  two 
sisters  survivmg  him.  The  complain- 
ants were  the  heirs  at  law  and  next 
of  kin  of  Joseph  R.  Stilwell.  Held, 
that  as  they  stood  in  the  place  of  Jo- 
seph R.  Stilwell,  they  had  no  right  to 
complain  of  his  fraudulently  using 
what  they  claimed  through  him.  Oar- 
ret  v.  StilioeU,  Ex.,  313 

The  testator  directs  that  all  the  residue 
of  his  personal  estate,  after  payment 
of  debts  and  legacies,  shall  be  in- 
vested in  productive  real  estate.  This 
does  not  authorize  the  executors  to 
purchase  vacant  lots,  and  erect  build- 
mgs  upon  them.  Such  property  can- 
not be  considered  productive  real  es- 
tate. 

The  testator  authorizes  his  executors  to 
make  suitable  and  convenient  im- 
provements and  necessary  repairs  on 
the  real  estate  in  their  possession. 
This,  in  connection  with  the  language 
used  as  to  the  purchase  of  productive 
real  estate,  is  inconsistent  with  the 
idea  that  the  testator  meant  his  exec- 
utors to  purchase  vacant  lots,  and 
erect  buildings  upon  them. 

The  testator  directs  the  disposition  of  a 
surplus,  which  he  contemplates  will 
remain  after  the  improvements  made : 
this  hardly  comports  with  the  idea 
that  they  should  use  the  funds  in  their 
hands  indiscriminately  in  the  erection 
of  buildings.  HoUombe  v.  Coryell,  392 


FRAUD. 

To  justify  this  court's  interfering  with 
an  award,  it  must  be  shown  there 
was  fraud,  mistake,  or  accident.  The 
accident  must  be  such  as  to  have  de- 

E rived  the  party  of  the  benefit  of  a 
earing  or  of  some  substantial  right; 
the  fraud  must  amount  to  corruption, 
partiality,  or  gross  misbehavior  m  the 
arbitrators;  and  the  mistake,  if  in 
law,  must  be  a  plain  one,  upon  some 
material  point  affecting  the  case.  If  a 
matter  of  fact,  it  must,  in  general,  be 
such  as  the  arbitrator  himself  would 
admit,  snch  as  a  miscalculation  in  an 
account,  and  the  like.  Vegkie  v.  Hoag^ 
land,  ^  45 

The  fact,  that  a  purchaser  tt  an  admi* 
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nittrator's  sale  wafl  a  man  of  no  means, 
that  on  the  same  day  the  administra- 
tor conveyed  the  property  to  him,  he 
reconveyed  it  to  ttie  administrator,  is 
sufficient  proof,  without  any  explana- 
tion of  the  transaction,  that  the  pur- 
chase was  made  for  the  beoefit  ot  the 
administrator. 

The  deed  in  such  case  is  voidable. 

See  SeoU  v.  Oamble  and  IVifgf  1  Stock. 
235,  and  Mulford  v.  Bowens,  lb.  797  J 
Obert  V.  Obert,  98 

A.  employs  B.,  as  his  agent,  to  purchase 
a  house  for  him.  B.  mokes  the  pur- 
chase, takes  the  deed  in  his  own 
name,  and  pays  his  own  money  for 
it.    A.  cannot  compel  B.  to  convey. 

It  is  within  the  statute  of  frauds,  which 
requires  the  contract  to  be  in  writ- 


ing. 


In  order  to  take  the  case  out  of  the  sta- 
tute, on  the  ground  of  part  perform- 
ance, two  things  are  requisite,  the 
terms  of  the  contract  must  be  esta- 
blished by  proofs  to  be  clear,  definite, 
and  uneipiivocul,  and  the  acts  relie(^ 
on  as  part  performance  muMt  lie  ex- 
clusively referrible  to  the  controct. 

The  disposition  uf  courts  at  the  present 
day  IS  to  limit,  rather  than  extend 
exceptions  to  the  statute.    Wallace  v 


Brown, 


308 


Where  a  bill  is  filed  for  the  correction 
of  a  mistake  in  the  execution  of  a 
liond,  and  to  restrain  the  defendants 
from  taking  advantage  of  the  mistake 
in  certain  suits  at  law,  the  defendant 
may  set  up,  as  a  defence  against  the 
complainant's  right  to  relief,  that  the 
bona  was  procured  by  fraud.  Hogen- 
camp  v.  Ackerman^  267 

Where  the  fact  was  established  that  the 
parties  to  a  general  release,  at  the 
time  of  the  execution  of  it,  under- 
sUiod  perfectly  that  the  object,  and 
the  sole  object,  was  to  make  the  re- 
lerirtee  competent  as  a  witness  in  a 
pemlini;  .tiiit,  it  cannot  be  used  to 
bar  a  recovery  on  a  bond  and  mort- 

That  the  relessee  intended  at^lhe  time 
to  make  use  of  the  opportunity  to 
obtain  a  general  release,  and  turn  the 
tranMiction  from  an  innocent  to  a 
fraudulent  purpose,  makes  him  a 
fraud  doer. 

W  here  any  one  has  done  an  act  or  made 
u  statement  which  it  would  be  fraud 
on  his  part  to  controvert  or  impair, 
and  such  act  or  statement  has  so  in- 
Hueuced  any  one  that  it  has  been 
acted  upon,  the  party  making  it  will 
be  estopped  and  cut  off  frufti  the 


power  of  retractkm.  MarUn^.Rirkt^ 
er,  ^  570 

If  a  woman,  dnring  the  course  of  a 
treaty  of  marriage  with  her,  makes, 
without  notice  to  the  intended  bus- 
band,  a  conveyance  of  any  part  of  her 
property,  though  good  prima  facie, 
It  may  be  set  aside  because  adected 
with  that  fraud. 

lu  the  case  of  actual  fraud,  a  court  of 
equity  will  not  refuse  relief  on  ac- 
count of  lapse  of  time  where  the  bill 
was  filed  with  great  promptness  after 
the  supposed  discovery  of  the  al- 
leged fraud  was  made.  William*  v. 
CarU,  543 

The  object  of  "  the  act  to  prevent  frauds 
by  incorporated  companies"  is  to  se- 
cure to  the  creditors  of  such  institu- 
tions an  equal  distribution  of  its  as- 
sets. This  is  the  primary  object  of 
the  statute.  Any  act  done  with  the 
view,  and  for  the  purpose  of  defeat- 
ing this  object,  is  a  fraud  npon  the 
act,  and  is  illegal.  Peoples  Bank  v. 
Pater  ion  Satrinet  Bank,  13 

Our  courts  have  always  recognised  the 
object*  and  provisions  of  the  act  in 
question  and  the  bankrufit  laws  to 
be  essentially  the  same ;  and  if  it  is 
to  be  considered  as  partaking  of  the 
character  of  a  bankrupt  law,  it  is  pro- 
per to  apply  to  it  the  general  rules 
that  govern  the  system,  where  it  is 
in  use.  ib 

If  a  banknipt,  in  course  of  payment, 
pays  a  creditor,  this  is  a  fair  advan- 
tage in  the  course  of  trade  ;  or  if  a 
creditor  threatens  legal  diligence,  and 
there  is  no  collusion,  or  begins  to  sue 
a  debtor,  and  he  makes  an  assisn- 
ment  of  part  of  his  goods,  it  is  a  rair 
transaction,  and  what  a  man  might  do 
without  having  any  bankruptcy  in 
view.  I'ut  if  a  man,  in  contemplation 
of  an  act  of  bankruptcy,  disfKise  of 
all  his  efi*ects  Ui  the  use  of  different 
creditont,  it  would  be  a  fraud  upon 
the  acts  of  bankruptcy;  but  if  done 
in  the  eounc  of  trade,  and  uotfraud' 
ulent,  it  may  be  supported.  ib 

Where  a  bank  has  become  so  hopelessly 
insolvent  that  the  directors  are  forced 
to  the  conclusion  that  it  is  incumbent 
upon  them  at  once  to  close  the  doors 
ot  the  bank,  and  ai)andon  the  objects 
for  which  the  institution  was  incorpo- 
rated, the  cashier  may  lawfully  meet 
all  demands  made  upon  it,  up  to  the 
moment  the  bank  suspends  payment, 
and  all  such  payments  are  valid.  But 
he  cannot,  while  he  is  dealing  out  to 
importunate  creditors  their  legal  de- 
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tBMidf  with  one  hand,  with  the  other, 
|ilace  the  aisets  of  the  bank  in  his 
pocket  for  abteut  frieDds  and  lavor- 
itea.    The  diligent  creditor  may  ac- 

auire  risbta  which  the  law  will  not 
isturb,  out  there  is  a  distinction  be- 
tween a  voluntary  preference  of  a 
creditor  by  the  debtor,  and  a  pay- 
ment forced  from  him  by  an  im- 
portunate creditor. 

80  where  one  of  the  directors  of  the 
bank  puts  a  note  in  his  pocket  to  de- 
liver to  a  creditor,  for  the  purpose  of 
giving  him  a  preference,  to  which  he 
was  not  entitled  by  any  diligence  of 
his  own,  it  was  held  not  to  be  a  pay- 
ment in  tlie  usual  course  of  deal" 
ing.  id 

The  assignment  and  transfer  of  promis- 
sory notes,  in  contemplation  of  the 
insolvency  of  an  incorporated  com- 
pany, is  declared  by  the  act  to  be  ut- 
terly null  and  void  as  against  credi- 
tors, and  where  a  voluntary  prefer- 
ence is  given  to  a  creditor,  tor  the 
sole  pur[)ose  of  givins  him  an  ad- 
vantage over  other  creditors,  and  un- 
der such  circumstances  that  it  cannot 
be  said  to  be  made  in  the  ordinary 
course  of  business,  it  is  in  direct  vio- 
lation of  the  second  section  of  ilie 
act.  ib 


HIGHWAY. 

The  legislature  is  the  sole  judge  and 
arbitrator  to  determine  when  streams 
shall  be  considered  as  navigable 
rivers,  and  be  maintained  and  pro- 
tected as  such.  Glover  v.  Potoellf  211 

The  legislature  has  the  power  to  autho- 
rize the  use  of  a  public  highway  for 
the  purpose  of  a  railrord,  m  such  a 
manner  as  not  entirely  to  destroy  its 
use  in  the  ordinary  mode.  The  use 
of  public  highways  belongs  to  the 
public,  but  they  have  not  been  dedi- 
cated to  any  particular  mode  of  travel 
or  use.  It  is  perfectly  consistent  wiili 
the  purpose  tor  which  they  were  ori- 
ginally designated  and  intended  that 
the  public  authorities,  who  have  the 
c^introl  of  them  as  public  highways, 
should  adapt  them  in  their  use  to  the 
convenience  and  improvement  of  the 
age.  Morris  and  Essex  Railroad  Co. 
V.  Newark,  35*2 

The  legislature  must  be  the  judges  as 
to  the  benefit  to  the  niiblic,  and  to 
their  authority  individuals  and  the 
public  must  submit.  ib  I 

The  authority  to  use  a  public  highway  | 


for  the  parpoiet  of  a  railroad,  retain* 
ing  the  use  of  aach  hi^way  Ibr  all 
oi^ioary  purposes,  sobject  only  to  the 
inconvenience  of  the  railroad,  is  not 
such  taking  of  private  property  from 
the  owner  of  the  fee  of  the  adjacent 
lands  as  is  omtem  plated  by  the  pro- 
vision of  the  constitution,  which  pro- 
vides that  individuals  or  private  cor- 
porations shall  not  be  authorized  to 
take  private  property  for  public  nse 
without  just  compensation  first  made 
to  the  owners.  The  easement  of  the 
highway  is  in  the  public,  although 
the  fee  is  technically  in  the  adjacent 
owner.  It  is  the  easement  only  which 
is  appropriated,  and  no  ri^bt  or  title 
of  the  owner  interfered  with.  If  the 
legislature  authorizes  the  company  to 
take  the  highway,  and  appropriate  it 
to  its  own  use,  by  destroying  the  or- 
dinary and  legal  right  of  th«>  public 
to  use  it  as  a  highway,  then  compen- 
sation must  be  provided;  becanse 
when  the  right  of  the  public  in  it 

«  ceases,  then  the  nse  of  it  reverts  to 
the  person  who  holds  the  fee  in  the 
land.  Then  the  legislature  authorizes 
to  be  taken  something  which  belongs 
to  the  land  owner,  to  wit,  the  use  of 
the  land.  ib 

It  follows  further,  that  an  adjacent  land 
owner  cannot  maintain  an  action  at 
law  fur  consequential  damages,  un- 
less he  can  show  a  negligent  exercise 
by  the  company  of  their  legal  right<t; 
because  no  action  at  law  Tcill  lie  for 
a  eonsequeniial  injury  necessarily  re- 
suiting  from  the  exercise  of  a  legal 
right  under  legislative  authority,    ib 


HUSBAND  AND  WIFE. 

The  interest  which  the  husband  ac- 
C[uires  in  the  wife's  inheritance  is  sub- 
ject to  judgment  and  execution 
against  the  husband.  HusbuiMl  and 
wife  are  jointly  seized  in  right  of  the 
wife.  NicholU  V.  O'Neill,  C3 

kfeme  covert  cannot  make  any  contract, 
excepfas  to  her  separate  estate.  Young 
V.  Paid,  401 

Where  the  refusal  of  the  wife  to  unite 
with  her  husband  in  the  conveyance 
was  owing  eniirely  tothe  contrivance 
and  fraud  of  the  defendant,  who  in 
this  way  was  endeavoring  to  deprive 
the  complainant  of  the  benefit  of  a 
specific  performance  of  the  contract, 
that  the  court  ordered  the  agreement 
performed,  and  the  Cfmveyaiice  to  he 
so  made   between    the   partiea  the 


ta^fitinul  ttMf  bnld  ia  tfas  lud 
which  lu  eoBveyi  an  indeaiaity 
a^init  my  {atara  claim  u  ba  aat  Dp 
by  defeiidaal'i  wife. 

It  wM  objected  that  the  wife  wai  not  a 
party  lo  the  bill,  am]  that  no  decree 
ooold  bf  made  a^iast  bar  lo  execnte 
tba  deed,  u  she  wa<  ant  a  party.  But 
the  Cbaacellor  mid  no  decree  could 
be  made  agsiiut  her,  if  ahe  were  a 
party.  If  ihe  had  actually  Brffoed  the 
■greement  with  her  hnabHiid,  |t  woald 
have  been  void  ai  lo  her.  ib 

X/tme  covert  caanot  make  any  contract, 
except  ulo  berwparale  ealate.  Had  j 
the  wife  been  made  a  defeudant,  a  ! 
demorrer,  ai  toUer,  would  bare  been  I 
•aatiUDed. 


bouhtlli 
IbrHr.  T< 


II  « 


■  funliei 


with  the  agreement,  because  it  con- 
tained a  covenanl  to  indemnify  the 
complainaul;  but  it  was  held  that  no 
court  woald  taj  that  a  mora  peraonal 
covenant  wai  aufflcient    indemaily. 

ib 

urged  KB  BQ  objectioD  a^init  the  de- 
cree, that  Che  ageat  who  aiffned  Ibr 
the  ccimpleinnnt  waa  not  legally  an- 
Ihorizpd;  but  it  ia  uo  legal  unyielding 
obBtaclB  to  the  Guurt'i  making  a  de- 
cree, that  the  contract  ia  signed  only 
by  one  of  the  parties.  ift 

It  waa  Brgned  thai  the  decree  would  in 
effect  force  the  wife  into  eiecuting 
the  deed,  which  sbaald  be  her  free 
and  voluntary  act.  The  Chancellor 
aaid,  "  Ujion  a  careful  examination  ol 
all  Ibe  Bulliuriliea,  if  ibe  alternative 
were  presented  to  me  of  making  a 
decree  for  apeciHc  performance  by 
procuring  the  wife  to  join  in  the  deed, 
or  In  diamias  the  bill,  I  should  accept 
the  latter."  ib 

The  power  nf  ihe  court  lo  direct  in- 
demnity in  Buch  a  case  cannot  be  de-  . 
uiedi  il  is  the  projier  and  nalural  i 
■nolle  of  ailmiuislenng  equity  be-  i 
tweeu  the  |»irties.  il  S 

Cuaes  where  the  wife's  refuaal  to  ioic  i 
wa«  bi>»a  JUe,  and  not  the  reaalt  of 
the  busbaiid'a  luIertereDCe,  or  caaes 
where  an  action  rnrdamagea  would  I 

S've  aileii<iate  redreaa,  are  nut  within 
e  ruling  inthi»  uue  by  Rtehboii,  J- 
ib  . 
The  controlling  er|iiity  of  the  case  ia. 
thai  upon  the  biib  of  bia  agreement 
with  louag,  complainant  waa  drawu  ' 
into  the  purehaae  uf  Ihe  Buti  farm,  . 
and  was  Itani  iilac«d  in  ■  noution  from  I 
which  be  ouuld  m 
Vol.  II. 


He         ,. 

bat  for  Mr.  Toang.  Fotts,  J. 

If  ■  woflMD,  daring  tin  coane  of  K 
treaty  of  ntaniage  with  her.  makaa, 
withoal  Doljoe  to  the  intended  hn^ 
band,  a  oonT^mnoe  of  any  put  et 
her  property,  iWgb  jniod  pniaa /«- 
til.  It  may  be  set  oaide  becanae  at 
reeled  with  thai  fraad.  WVliami  T. 
Car^s,  543 

In  the  case  of  actoal  Irand,  a  oonrt  at 
equity  will  not  refuse  relief  on  so 
count  of  lapse  of  time  where  the  bill 
waa  filed  with  preat  promplnest  alter 
the  auppOBfld  diaoovery  of  the  alleged 
fraud  waa  made.  ii 

'i£  a  woman,  ou  the  eve  of  her  marriage, 
rightfuUjF  placed  a  part  of  her  eatnM 
in  her  sister's  handa  iu  tru.t  for  iba 
children  of  her  intended  marriage, 
and  there  were  no  children  of  the 
mofriage,  tbe  fand  belongs  to  the  bns- 
band  on  tbe  death  of  the  wife.       ti 

Where  there  were  children,  wbo,  U 
ctitai  qut  truiti,  diaclaimed  title,  and 
renounced  all  right  to  iha  fund,  and 
declined  lo  accept  it.  Ihe  fund  be- 
longs to  Ibe  hualnud,  aa  admiaiatt*- 


INFANCY. 

A  testator  at  his  death  left  a  widow, 
since  deceased,  and  three  miour  chil- 
dren. His  widow  took  a  life  eatala 
only  in  tbe  laud  and  promisee  under 
bia  will.  Some  yean  after  the  deutb 
of  iBBtator,  hia  widow  conreyed  the 
premiaea  In  question  to  a  trustee,  in 
trust  for  the  benefit  of  her  minor 
children,  with  power  to  dispose  of 

_,., ^.r. ._  ^„^. 


convey 
age.    tl 


sold  I 


d  the  pnaaeselon  of  the  pre- 
uijMiB  uqd  aioce  followed  bis  convey- 
ance.  Tbe  court  refused  lo  eiijoin  the 
minor  children  from  proaecutiug  an 
action  of  ejectment,  or  to  order  ineui 
to  execute  onnveyances  or  relesaea, 
as  there  was  no  evidence  ibal  they, 
after  arriving  at  age.  hod  assented  lo 
the  sale,  or  received  any  consldere- 
tioD  for  it.  Farley  v.  Woodbtm,    90 


INJUNCTION. 

bia  court  has  no  right  to  institnle  an 
inquiry  into  the  dootrines  or  mode  of 
worthip  of  any  religions  society,  es-' 
Mfl  aacb  inquiry  shall  beoome  •baoi' 
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IBtHJ  WK)tM&tf  WMTuW  proftBClUID  Of 

Nor  wDold  It  be  jottifiecl  in  ianiiiig  an 
iiijanction  to  eajoin  a  cler^r^ao,  who 
without  aoT  pretence  of  nght,  slioalci 
take  apon  himtelf  to  tretpais  upon  a 
congregation,  by  entering  their  pal- 
pit,  and  promalgatiDg  his  peculiar  re- 
ligioas  aoctrinea.  LnUkeran  Church 
V.  Miuehopf  57 

The  coart  has  no  antbority  to  enjoio  a 
mere  trespasser  withoat  shadow  of 
right.  ib 

The  court  cannot  grant  an  injunction  to 
allay  the  fears  and  apprehensions  of 
individuals.  They  must  show  the 
court  that  the  acts  against  which  they 
ask  protection  are  not  only  threatened , 
but  will,  in  probability,  be  committed 
to  their  injury.  ib 

An  ordinance  of  the  city  of  Perth  Am- 
boy,  which  ordained  that  the  streets 
be  graded  and  regulated,  but  did  not 
specify  how,  nor  refer  to  maps,  pro- 
files, or  to  any  order  or  proceeaing 
by  or  under  the   authonty  of  the 
council,  by  which  it  could  be  ascer- 
tained how   the  grading  was  to  be 
done,  wtis  held  to  be  in  violation  of 
the  rights  of  the  laud  owners  iu  the 
city,  Hud  unlawful,  as  they  could  not 
comply    with  its   requirements,  aud 
the  act,  if  they  did   not  do  so  within 
two  months,  deprived   thera  of  the 
privilege  of  doing  it  themselves. 
But  although  the  ordinance  is  illegal, 
the  court  will  not  graut  an  injunction 
simply  on  the  ground  of  the  illegality 
of  ihe  ordinance.    The  injury  must 
be  specified,  and  so  pointed  out  that 
the  court  can  see  it  must  be  the  in- 
evitable    consequence    of    the    act 
threatened  aud  complained  of.  Kear- 
ney V.  Andrews,  70 
'Where  an  injunction  has  been  dissolved 
for  want  of  equity  iu  the  bill,  the 
court  will  not  grant  an  ex  parte  in- 
junction upon  an   amended   bill,  or 
upon  a  new  bill  supplying  that  equity. 
Hornor  v,  Leeds,  8G 
A  court  of  equity  will  interfere  on  be- 
half of  a  single  stockholder,  if  he  can 
show  that  the  corporation  are  em- 
ploying tlM'ir  statutory  pjiwers,  funds, 
&c.,  for  the  accomplishment  ot  pur- 
poses not  within  the  scope  of  their 
institution,  and  an  injunction  in  such 
cases  will  be  granted.  Oifford  v.  New 
Jersey  Railroad  Co.,                      171 
A  subpoena  must  be  taken  out  with  the 
injunction,  and  made  returnable  with- 
in the  lime  prescribed  by  the  rule  for 
•     a  return  of  service  of  the  iigunction. 


The  rale  fo^mrat  the  iijiiautkw  to  be 
aenred  witkni  ten  deja  efter  dw  wmt- 
ing  thereof  end  a  rstnm  of  aarriee 
made  to  the  court  within  twenty  days 
after  soch  servioe.   Lee  t.  CargiU, 

331 

The  general  mle  is,  that  in  order  to  ob- 
tain the  diasolutkm  of  an  iojnnctwo, 
all  the  defendants  must  answer  the 
equity  of  the  bill.  But  the  qualiBca- 
tion  of  the  rule  is,  that  it  is  eoooffh  if 
those  defendants  answer  upon  wnom 
the  gravamen  of  the  charge  rests. 
Adame  v.  Hudton  Count f  Bank,  535 


JUDGMENT  AND  EXECUTION. 

A  judgment  creditor,  or  his  anignee, 
cannot,  after  the  judgment  has  been 
paid  in  any  way,  give  it  vitaUty 
against  the  judgment  debtor,  and.  of 
course,  not  against  his  creditors.  The 
assignee  takes  it  subject  to  all  the 
equities  between  the  original  parties. 

Nor  cnri  the  debtor  himself,  afVer  he  has 
paid  the  judgment,  in  any  way  revive 
It  against  a  bona  jide  mortgage  or 
judgment  creditor,  who  had  a  lien  at 
the  time  of  payment,  or  acquired 
prior  to  the  act  of  the  debtor,  by 
which  it  is  sfiught  to  affect  his  lien. 
Stout  v.  Vankirk,  79 

The  interest  which  the  husband  ac- 
quires in  the  wife*s  inheritance  is 
subject  to  judgment  and  execution 
against  the  husband.  Husband  and 
wife  are  jointly  seized  in  right  of  the 

!      wife.  Nieholls  v.  O'NeiU,  88 

I  Benjamin  Parkhurst  was  a  lar^e  trader, 
doing  business  in  the  city  of  Newark. 
In  the  course  of  his  trade,  he  pur- 
chased goods  of  the  defendants,  who 
were  merchants  in  the  city  of  New 
York.  It  appeared,  from  the  answer, 
that  Parkhurst  was  indebted  to  them 
in  the  sum  of  one  thousand  eight  hun- 
dred and  fifty-five  dollars  and  twenty- 
three  cents,  for  goo<is  sold,  &c.,  aud 
iu  the  further  sum  of  twelve  hundred 
and  seven  dollars  and  seventy-two 
cents,  for  money  lent  aufl  advanced. 
Parkhurst  ap[)lied  to  one  of  the  de- 
fendants for  further  advances  of  mo- 
ney, and  in  order  to  secure  them  for 
such  advances  and  credit  as  defeii- 
ants  might  give,  as  well  as  the  then 
existing  indebtedness,  it  was  agreed 
that  Parkhurst  should  confess  a  judg- 
ment for  ten  thousand  dollars  lo  the 
defendant,  in  consideration  of  his 
then  indebtedness  of  three  tbousaud 
and  sixty-two  doUara  and  luaety-five 
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cents,  and  that  the  defendants  ehoald 
advance  to  him  money  and  goods, 
from  time  to  time,  as  he  shoaid  de- 
sire  the  same,  to  the  amoant  of  the 
difference  between  tbe  sam  last 
named  and  the  sum  for  which  the 
judgment  was  to  be  confessed.  To 
carry  out  this  arrangement,  the  de- 
fendants gave  to  Parkhurst  their  note 
for  six  thousand  nine  hundred  and 
forty-seven  dollars  and  six  cents,  as  a 
security  to  him  for  their  making  the 
advances,  and  for  giving  credit  as 
agreed  between  them,  with  the  un- 
derstanding, that  as  advances  were 
made,  corresponding  endorsements 
were  to  be  made  on  the  note.  That 
under  this  arrangement  the  judgment 
was  confessed,  and  the  defendant  ad- 
vanced Parkhurst  in  cash  five  thou- 
sand nine  hundred  and  sixty-five  dol- 
lars and  seventy-two  cents,  and  in 
goods  two  hundred  and  thirteen  dol- 
lars and  seventy-five  cents,  making, 
with  the  original  indebtedness,  the 
sum  of  nine  thousand  two  hundred 
and  forty-two  dollars  and  forty-two 
cents. 

Held,  that  there  was  no  reason  to  doubt, 
from  anything  that  appeared  on  the 
face  of  the  answer,  but  that  the  de- 
fendants took  their  judgment  in  good 
faith  to  secure  a  debt  honestly  <lue 
them  and  to  protect  them  in  such  fur- 
ther advances  as  they  might  make  to 
their  debtor. 

It  did  not  appear  that  there  was  any 
affidavit  in  the  case,  and  it  was  in- 
sisted that  a  judgment  cannot  be  con- 
fessed Jor  future  advances,  because 
the  plauitifi'  cannot  swear  **  that  the 
debt  is  justly  and  honestly  due  and 
owing,  aud  that  the  court  should  not 
allow  the  defendants  to  enforce  their 
judgment,  as  it  was  in  contravention 
of  the  statute.  But  it  was  held  that 
the  only  ground  of  jurisdiction  in  this 
court  to  interfere  with  the  judgment 
would  be  that  it  was  fraudulent. 

They  could  not  declare  the  judgment 
void  as  against  creditors,  simply  be- 
cause the  judge  or  court  had  sunered 
it  to  be  entered  up  in  violation  of  the 
statute. 

It  is  the  conscience  of  the  party  which 
this  court  is  to  test,  and  not  the  legal- 
ity of  the  judgment,  or  to  correct  the 
error  of  a  coart  of  law.  Clapp  v. 
Ely,  178 

At  law,  a  jad^ent  and  execution  con- 
stitutes no  hen  upon  a  mere  equitable 
interest.  Hed&ted  v.  Dtmmn,        291 

A  ooort  of  equi^  may  md  the  judgment 


creditor  in  reaching  that  interest,  and 
secure  to  him  a  preference,  to  which 
bj  diligence  he  has  entitled  himself. 

ib 

A  judgment  and  execution  creditor  can- 
not subject  a  property,  in  which  an 
equitable  interest  had  been  secured 
to  bis  debtor  by  declaration  of  trust, 
to  the  payment  of  the  judgment  debt. 
Where  there  has  been  no  fraud  in  the 
transaction,  no  property  of  the  debtor 
covered  np  by  it,  no  creditor  injured ; 
where  the  debtor  has  never  paid  any 
part  of  the  consideration  money,  or 
ever  bad  any  legal  title  to  the  pro- 
perty in  question.  ih 

If  the  debtor  had  ever  paid  any  money 
upon  the  property,  to  the  extent  of 
such  payment,  the  court  might  sub- 
ject the  property  to  the  execution,  on 
the  ground  of  its  being  the  debtor's 
own  earnings.  ib 

Money  for  which  a  judgment  is  con- 
fessed may  be  honestly  due,  and  yet 
the  judgment  not  bona  fide.  If  it  was 
confessed  not  for  the  purpose  of  se- 
curing the  debt,  but  as  a  fraudulent 
cover  to  the  property,  and  to  protect 
it  from  another  creditor,  it  should  be 
set  aside  as  fraudulent.  But  to  esta- 
blish the  fraud  in  such  a  case,  the 
proof  of  it  should  be  clear  and  satis- 
hictory. 

It  would  require  very  strong  and  con- 
vincing circumstances  unexplained  to 
justify  the  inference  that  a  judgment 
was  fraudulent,  when  it  was  proved, 
beyond  doubt,  that  the  debt  was 
justly  and  honestly  due.  Jones  v. 
Naughripht,  298 

A  judgment  and  execution  creditor  of 
the  mortgagee  may  file  a  bill  of  dis- 
covery against  an  alleged  fraudulent 
assignee  of  the  mortgagee,  aud  if  the 
assignment  is  fraudulent,  tbe  creditor 
is  entitled  to  the  mortgage  fund.  The 
statute  avoids  all  difficulty  which 
mi^ht  have  existed  to  a  creditor's 
maintaining  his  bill  for  a  discovery  as 
to  property  not  subject  to  execution. 
Wilson  v.  Gray,  323 

The  interest  of  a  mortgagee  in  personal 
property,  where  the  possession  re- 
mains with  the  mortgagor,  and  before 
condition  broken,  cannot  be  taken  in 
execution  as  the  property  of  the  mort- 
gagee. A  mortgagors  interest  in  per- 
sonal property  is  the  subject  of  exe- 
cution and  sale,  a  mortgagee's  interest 
is  not.  ib 

That  a  jnd^ent  and  execution  creditor 
may  mamtain  a  bill  in  a  court  of 
eqoi^  to  remove  out  of  the  way 
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francliileiit  gacoiaUrmcai  plaoed  by  a 
debtor  opoa  bit  proparty,  in  order 
Ibkt  tbe  property  nray  be  appropri- 
ated free  from  Boch  fraodatent  en- 
cambranoes  to  tbe  satia&ction  of  tbe 
creditor's  jadgmeot,  it  well  ettablitb* 
ed.     DutJiam  ▼.  Cox,  437 

Wben  a  creditor  bat  by  a  jadgment  es- 
tablisbed  bit  debt,  by  the  statate  he 
acaairet  alien  apon  all  the  real  ettate 
of  Dit  debtor  to  tatitfy  hit  debt  If 
the  debtor  bat  fraadnlently  conveyed 
away  or  encambered  hit  real  ettate, 
BO  at  to  iuterpote  an  obttacle  which 
embarrattet  tbe  debtor  in  appropri- 
ating it  by  legal  prooett  in  tatitfaction 
of  hit  debt,  then  tbe  creditor  may 
£ie  hit  bill  to  remove  ont  of  tbe  way 
•ucb  fraadalent  conveyance  or  en* 
cnmbrance.  It  it  not  necettary  for 
bim  to  take  ont  execution  npoo  his 
jadsment.  It  it  perbapt,  mott  advi- 
table  for  him  to  do  to ;  it  may  avoid 
a  contest  with  a  subsequent  execu- 
tion creditor.  ib 

But  if  it  is  the  persomU  property  of  the 
debtor  which  the  creditor  wishes  to 
reach  and  appropriate  to  the  payment 
of  his  judgment,  he  must  take  out  an 
execution  upon  his  judgment  before 
he  can  exhibit  his  bill ;  for  it  is  by  the 
execution,  and  not  by  the  judgment, 
that  he  acquires  a  lien  upon  the  per- 
sonal property.  ib 


JURISDICTION. 

This  court  will  not  assume  a  jurisdic- 
tion tu  try  the  lawful  election  of  offi- 
cers and  tbe  validity  of  ordinances  of 
corporate  bodies  upon  the  mera  alle- 
gation that  the  complainants  are  hold- 
ers of  real  estate  in  a  city,  and  that 
the  value  of  their  property  is  directly 
involved  in  proceedings  which  are 
going  on  and  threatened,  and  that  the 
proceedings  are  useless,  and  will  tend 
to  depreciate  their  property  in  value. 
Kearney  v.  Andrew^  70 

This  court  is  not  the  proper  tribunal  to 
try  the  legal  title  to  land,  but  it  is  iu 
peculiar  province  to  determine  ques- 
tions of  fraud,  and  to  set  aside  fraudu- 
lent conveyancet  interpoted  to  defeat 
the  legal  Utle.  ObeHv.ObeH,        98 

Complainant  erected  a  valuable  dwell- 
ing houte,  by  mittake,  on  the  land  of 
deleodant ;  defendant  lived  in  the  vi. 
cinity,  saw  complainant  pro^saing, 
from  day  to  da;^,  with  the  improve- 
mentt,  and  admitted  that  be  did  not 
•atpect  the  erectioot  to  be  upon  hit 


lot  until  tome  tioie  after  their  actual 
erectioD,  when,  by  actaal  meitora 
ment,  to  hit  ttirpnte,  he  ditoovered 
tbe  mistake.  The  coort  relieved  the 
complainant,  putting  the  defendant  tu 
as  little  inconvenience  as  possible. 
MeKelwayv,  Armour,  115 

The  Court  of  Cliancery  has  no  power 
to  decree  alimony,  exc^t  as  incident 
to  divorce,  except  in  the  single  case 
provided  for  by  the  10th  section  of 
the  statute.  Yuley.  Yule,  138 

This  court  has  the  power  to  order  a 
bond  or  other  instrument  to  be  deli- 
vered np  to  be  cancelled,  and  tbe 
court  may  properly  exercise  the 
power,  although  the  grounds  npon 
which  the  jurisdiction  of  the  court  is 
invoked  may  constitute  a  valid  de- 
fence at  law  against  tbe  writing. 
Comiek  v.  Bryan,  146 

The  Court  of  Chancery  in  this  ttate  has 
never  adopted  the  principle,  that  be- 
cause its  lurisdiction  has  once  right- 
fully attached,  it  will  retain  the  cause 
as  a  matterof  right,  for  the  |)orposes  of 
complete  relief;  LdUle  v.  Cooper,  273 
All  bills  in  the  court  are,  in  their  nature, 
bills  of  discovery.  Some  are  bills  for 
discovery  purely.  When  the  subject 
matter  is  one  which  is  properly  cog- 
nizable at  law  only,  and  adequate  re- 
lief can  be  given  there,  a  Uourt  of 
Chancery  frequently  takes  jurisdic- 
tion, in  order  that  a  discovery  may 
be  had  on  tbe  oath  of  a  party,  or  to 
compel  tbe  production  of  papers  and 
documents.  The  end  for  which  the 
jurisdiction  of  the  court  was  invoked 
having  been  attained,  the  party  seeks 
his  redress  in  the  proper  tribunal  at 
law.  ib 

Where  a  bill  prays  for  partition,  and  the 
defendants  deny  complainant's  title, 
if  the  title  in  dispute  is  an  equitable 
one,  it  is  the  duty  of  the  court  to  set- 
tle it  If  it  is  a  le^al  title,  the  court 
may  dismiss  the  bill,  or  may  retain 
the  cause,  and  afford  the  party  an  op- 
portunity of  settline  his  title  at  law. 
But  the  bare  denial  of  the  complainant's 
title  is  no  obstacle  to  the  court's  pro- 
ceeding. The  defendant  must  answer 
the  bill,  and  if  he  sets  up  a  title  ad- 
verse to  the  complainant,  or  disputes 
the  complainant's  title,  he  must  dis- 
cover his  own  title. 
If  when  the  titles  are  spread  before  the 
court  upon  the  pleadings,  the  ooart 
can  see  there  is  no  valid  le^al  objec- 
tion to  tbe  complainant's  title,  tliore 
is  no  reason  why  tbe  ooart  tboald 
not  proceed  to  order  the 
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But  whers  there  were  seriooB  aiies- 
tions,  both  of  law  and  fact,  involved 
in  the  controversy  between  the  par- 
ties as  to  the  title,  the  court  retained 
the  bill,  and  gave  the  parties  an  op- 
portunity of  settling  the  title  at  law. 
Lucas  V.  King,  111 

This  court  has  concurrent  jurisdiction 
with  the  Orphans  Court  in  the  settle- 
ment of  accounts  of  executors  and  ad- 
ministrators. It  may  assume  this 
jurisdiction  to  the  exclusion  of  the 
Orphans  Court  in  any  case  where  the 
ends  of  justice  may  seem  to  require 
it.  If  any  progress  has  been  made  in 
the  Orphans  Court  in  the  settlement 
of  an  account,  the  Court  of  Chancery 
ought  not  to  interfere  with  that  tribu- 
nal, unless  there  is  shown  some  good 
cause  for  its  doing  so.  Clarke  v. 
Johnson,  287 

Where  a  court  of  equity  has,  by  the 
solicitation  of  a  suitor  invoking  the 
aid  of  the  court  for  his  relief,  inter- 
fered with  the  legal  rij'hts  of  another, 
and  impaired  his  legal  remedy,  it  is 
the  duty  of  this  court  to  protect  the 
party  whose  rights  have  been  thus  in- 
terfered with  against  any  undue  ad- 
vantage attempted  to  be  taken  by  the 
other  party  at  whose  solicitation  the 
power  of  this  court  was  called  into 
action. 

One  ackn(»wledged  principle  on  which 
courts  of  equity  give  relief,  is  to 
prevent  an  advantage  gained  at  law 
from  being  used  against  conscience. 
Vonghl(f  V.  Doughty,  3 17 

Where  a  person  renders  services  to 
another,  relying  solely  upon  his  gene- 
rosity, and  expecting  to  be  compen- 
sated by  a  legacy,  he  cannot,  when 
disappointed  m  such  expectation, 
maintain  an  action  at  law  for  the 
value  nf  his  services. 

A  court  of  equity  will  look  at  all  the 
circumstances  of  the  case,  and  will 
judge  from  them  as  to  the  quo  ani- 
mo  with  which  the  services  were  ren- 
dered; and  although  a  reasonble  ex- 
pectation was  entertained,  which  was 
disappointed,  will  only  allow  com- 
pensation if  it  is  equitable  that  such 
allowance  should  bo  made.  Grandin 
V.  Reading,  370 

An  old  lady,  upvirards  of  eighty-five 
years  of  age,  lived  with  her  son.  She 
placed  money  in  his  hands,  from  time 
to  time,  for  mvestment:  he  collected 
the  interest,  as  it  was  due,  and  paid 
it  over  to  her.  This  continued  for 
eight  years.  An  allowanoefor  commis- 
fioiis  for  such  serrioe  was  refused,  ib 

8 


One  stockholder  in  a  company^  becaase 
he  has  an  unsettled  account^  with 
them,  or  any  other  matter  of  dispute, 
has  no  right  to  bring  a  company  into 
this  court  to  settle  all  their  accounts 
as  a  company.    Yard  v.   hu,    Co,, 

480 

Admitting  it  to  be  true  that  the  capital 
stock  of  an  insurance  company  was 
not  bona  fide  paid  in,  and  that  the 
company  commenced  the  business  of 
insurance  in  violation  of  the  express 
provision  of  the  charter,  yet  this  court 
ought  not  to  interfere  with  suits 
brou<;ht  u(>on  bonds  in  a  court  of  law 
for  the  purpose  of  aiding  the  com- 
plainants to  avoid  their  payment, 
where  it  appears  that  the  bonds  were 
given  in  payment  for  the  stock  of  the 
company,  that  the  complainant  re- 
ceived his  certificate  of  stock,  and 
that  upon  these  bonds,  as  a  portion 
of  the  capital,  the  company  embarked 
in  busine.ss.  ib 

The  question  is  a  legal  one,  and  the  com- 
plainant may  avail  himself  of  it,  as  far 
as  it  is  a  defence  in  the  suit  at  law.  ib 

Upm  the  ground,  that  it  is  against  pub- 
lic policy  to  permit  the  company  to 
enforce  a  bond  given  in  violation  of 
law,  the  complamant  may  have  the 
right  to  defend  himself  at  law  and  in 
equity,  and  yet  not  be  entitled,  as  a 
complainant  in  this  court,  to  be  re- 
lieved against  their  payment.  ib 

As  a  general  rule,  courts  of  e(juity  will 
not  regard  time  in  the  performance 
of  a  contract.  But  the  parties  may 
make  time  the  essence  of  the  con- 
tract, so  that  the  court  will  nut  inter- 
fere to  aid  the  party  who  is  in  de- 
fault, unless  he  can  ofl'er  some  good 
excuse,  as  mistake  or  accident,  for 
such  default.    Baldwin  v.  Van  Vortt, 

577 


LEGACY. 

SVhcre  a  legacy  had  been  made  a  lien 
upon  a  farm,  which  the  testator  de- 
vised to  his  son,  who  was  the  execu- 
tor ;  and  the  will  directed  the  legacy 
to  be  paid  in  three  annual  instalments 
without  interest,  and  directed  the 
executor  to  invest  the  same,  and  ap- 
ply the  interest  to  the  support  and 
education  of  the  legatee,  until  she 
should  arrive  at  the  a^e  of  twenty* 
one  years,  at  which  period  the  princd* 
pal  was  to  be  paid ;  aud  subsequentlr 
the  executor  mortgaged  the  tam^  » 
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was  held  tlist  Cbe  legaof  wm  a  siib- 
•Mtin^  lien  on  the  premiiet,  notwith- 
•tandiaj^  a  final  aettleiiieiit  of  the  ex- 
ecutor in  the  Orphans  Ooort,  in  which 
he  had  prayed  allowance  for  the  leg- 
acy ;  the  executor  ooald  not  release 
the  land  by  simply  oharffing  the  leg- 
acy to  himself.  The  wul  made  mo 
legacy  a  lien  upon  the  land  aotil  it 
was  actually  paid.  Nor  was  the  land 
released  by  a  marriage  settlement^  in 
which  the  executor  was  made  a  trus- 
tee to  secure  to  the  legatee  her  sepa- 
rate estate  free  from  Uie  control  and 
liability  of  her  intended  husband, 
when  there  was  nothing  in  the  settle- 
ment to  show  that  it  was  the  inten- 
tion of  the  parties,  by  that  deed,  to 
release  the  land,  and  to  take  the  per- 
sonal security  of  the  executor  for  the 
legacy,  aod  the  legal  construction  of 
the  deed  did  not  necessarily  produce 
that  effect.   Terhnne  y,  Coltan,       21 

The  personal  estate  is  the  only  fund  for 
the  payment  of  legacies,  unless  a  con- 
trary intention  appears  in  the  will. 
Sim*  V.  ^tjfM,  158 

Where  a  legacy  is  made  an  express 
charge  upon  the  land,  if  the  persoual 
estate  in  the  hands  of  the  executor  is 
sufficient  to  pay  the  legacy,  and  the 
executor  squanders  the  estate,  the 
legatee  cannot  resort  to  the  land.  The 
land  is  debtor  for  the  legacy  only,  and 
not  for  the  misconduct  of  the  execu- 
tor, ib 

Where  the  executor  has  in  his  hands 
funds  sufficient  to  pay  all  the  lega- 
cies, and  alter  payine  some  of  them, 
souanders  or  misapplies  the  residue 
of  the  fund,  the  legatees  unpaid  can- 
not resort  to  the  others  for  contribu- 
tion; the  legatees  who  have  received 
payment  ai*e  entitled  to  the  bene6t  of 
their  diligence.  When  there  is  an 
original  de6ciency  of  assets,  the  rule 
is  ditierent ;  and  the  rule  may  have  a 
different  application  when  there  is  a 
participation  in  misapplying  the  assets 
oetweeu  the  executor  and  such  lega- 
tees as  are  paid  their  legacies.  ib 

The  intention  of  the  testator  is  the  es- 
sence of  ademption  of  a  legacy. 
When  an  advancement  is  relied  upon 
as  an  ademption,  two  facts  must  be 
establishcKl,  the  advancement,  and 
the  intention  of  the  testator  that  it 
should  be  in  satisfaction,  or  a  substi- 
tnte  for  the  bequest.  ib 

Ip  some  cases,  equity  raises  the  pre- 
mmption,  and  parol  testimony  is  then 
admissible,  not  to  raise,  but  to  con- 
firm a  presnmptioQ.  ib 


PerKmal  ptypwty  not  apecifically  be- 
queathed, moat  be  applied  before 
apeoific  legaeiea.  Whitehead  ▼.  Oib- 
home,  330 

Where  a  person  renders  services  to 
another,  relying  solely  upon  his  gene- 
rosity, and  expecting  to  be  compen- 
sated b^  a  leg(ecy,  he  cannot,  when 
disappointed  in  such  expectation, 
maintain  an  action  at  law  for  the 
value  of  his  services.  Oramdin  v. 
Readingy  370 

A  testator  made  certain  specific  devises 
and  bequests  to  several  of  his  chil- 
dren. ^  He  then  gave  a  life  estate  to 
his  wife  in  his  rml  and  personal  pro- 
perty not  specifically  disposed  of.  He 
then  declansd  that  bis  real  and  perso> 
nal  estate,  after  the  death  of  his  wife, 
unless  his  wife  choae  to  give  op  the 
estate  before  her  decease,  should  be 
sold,  and  divided  among  certain  of 
his  children;  and  then  declares,  that 
if  any  of  his  children  should  die  with- 
out lawful  issue  of  the  body  begot- 
ten, then  his,  her,  or  their  share,  or 
legacy,  should  be  equally  divided 
among  the  survipor$,  share  and  share 
alike.  Held^  that  he  used  the  term 
turwivort  with  reference  to  the  period 
when  the  estate  should  be  divided, 
after  the  happening  of  the  event 
mentioned  in  his  will,  to  wit,  the  death 
of  his  wife,  WUiiamson  v.  Chamber- 
lain, 373 


LIEN. 


Where  a  legacy  had  been  made  a  lieu 
upon  a  farm,  which  the  testator  de- 
vised to  his  son,  who  was  the  execu- 
tor ;  and  the  will  directed  the  legacy 
to  be  paid  in  three  annual  instalments 
without  interest,  and  directed  the  ex- 
ecutor to  invest  the  same,  and  apply 
the  interest  to  the  support  and  edu- 
cation of  the  legatee,  until  she  should 
arrive  at  the  age  of  twenty-one  years, 
at  which  period  the  principal  was  to 
be  paid ;  and  subsequently  the  exec- 
utor mortgaged  the  farm,  it  was  held 
that  the  legacy  was  a  subsistins  lien 
on  the  premises,  notwithstanding  a 
final  settJementof  the  execntor  in  the 
Orphans  Court,  in  which  he  had 
prayed  allowance  fbr  the  legacy;  the 
executor  could  not  release  the  land 
by  simply  oharginff  the  legacy  to  him- 
self. The  will  made  the  lega^  a  lien 
upon  the  land  until  it  wm  aotoally 
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pakL  Nor  wu  the  land  releMed  by 
a  marriage  aettlement,  in  which  the 
executor  wai  made  a  tnittee  to  se- 
cure to  the  legatee  her  separate  eatate 
free  from  the  control  and  liability  of 
her  intended  husband,  when  there 
was  nothing  in  the  settlement  to  show 
that  it  was  the  intention  of  the  par- 
ties, by  that  deed,  to  release  the  land, 
and  to  take  the  personal  security  of 
the  execator  for  the  legacy,  and  the 
legal  construction  of  the  deed  did  not 
necessarily  produce  that  defect. 
It  was  apparent  that  the  money  had 
never  oeen  received  to  pay  the  lega- 
cy ;  that  it  existed  in  no  other  way 
than  as  a  debt  due  to  the  legatee,  se* 
cured  upon  the  lands  of  the  executor; 
and  while  that  debt  and  security  had 
been  assigned  to  the  trustee,  with 
power  to  change  the  security,  it  never 
was  in  fact  changed.  The  executor 
and  trustee,  in  such  a  case,  cannot  in* 
terpose  that  trust  deed  as  a  defence 
against  a  claim  of  the  legacy  as  a  lien 
upon   the  land.     Terkune  v.  CoUon, 

21 
An  attorney  has  no  right  to  give  up  the 
security  of  his  clients,  unless  he  re- 
ceives actual  payment,  or  is  specially 
authorized  to  do  so ;  but  where  there 
is  evidence  enough  of  the  acquies- 
cence of  the  client  in  the  aj^reement, 
it  may  be  inferred  that  a  solicitor  had 
special  authority.  ib 

Where  a  trustee  pays  a  debt  which  is  a 
prior  lien  on  the  trust  fund,  and  which 
It  is  necessary  to  pay  in  order  to  pro- 
tect the  fund,  for  the  benefit  of  the 
trust,  the  trustee  is  entitled  to  be  re- 
imbursed out  of  the  trust  fund,  and 
this  constitutes  a  first  lien  on  the  fund. 
Speerv.  W kit  field  et  aL,  107 

As  tt  general  principle,  when  an  execu- 
tion creditor  has  acquired  an  equita- 
ble lien,  it  cannot  be  destroyed  or  im- 
paired by  the  voluntary  act  of  the 
debtor  or  his  trustee. 
An  equitable  lien  may  be  lost  by  negli- 
gence and  unreasonable  delay.  Hal- 
tted  v.  Davison,  290 

M.  K.  and  W.  made  an  assignment  for 
the  benefit  of  creditors.  On  the  per- 
sonal property  assigned,  there  was  a 
mortgage,  the  bona  fides  of  which 
was  not  disputed.  The  assignee  hav- 
ing sold  the  property,  and  converted 
it  into  money,  the  mortgagee,  or  per- 
son claiming  under  him,  faaaan  eqnit* 
able  lien  on  the  prooeeda  of  sale  for 
payiiieiiloftheiBort|age.  WUstmy 
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LIMITATION. 

A.  brings  an  aotioo  at  law  agaioft  B.  B. 
files  bis  bill  in  this  court,  and  enjoina 

A.  finom  prosecuting  his  action  at  law. 
Afterwards  the billis dismisaed.  This 
court,  upon  a  bill  filed  by  A.,  wfll 
prevent  B.  from  taking  advantege, 
by  a  plea  of  the  statute  of  limitations, 
of  the  time  which  A.  was  enjoined, 
by  the  process  of  this  court,  from 
prosecuting  his  action  at  law,  if  B. 
obtained  that  advanta^  by  the  action 
of  this  court  in  the  suit  instituted  by 

B.  Doughty  v.  Doughty,  347 


LUNACY. 

A  person  on  trial  under  a  commission  of 
alleged  lunacy  has  a  right  to  be  pre- 
sent at  the  trial  to  make  his  defence, 
by  himself  or  counsel,  and  to  exam- 
ine witnesses.  In  case  of  confirmed 
and  dangerous  madness,  notice  may 
be  dispensed  with,  but  then  only  by 
the  express  order  of  the  court. 

No  specific  time  is  fixed  by  the  practice 
of  the  court.  It  must  be  a  reasonable 
notice. 

A  notice  given  on  Saturday,  of  the  ex- 
ecution of  a  commission  ou  Tuesday 
following  is  insufficient. 

But  when  the  alleged  lunatic  appears 
upon  such  notice  by  counsel,  and 
makes  no  objection,  but  consents  to 
an  adjournment  for  a  future  day,  the 
insufficiency  of  notice  is  thereby 
waived. 

The  court,  however,  will  relieve  the 
petitioner,  if  through  inadvertence  or 
mistake  he  has  been  prejudiced,  but 
not  unless  such  mistuKe  or  prejudice 
clearly  appears.  The  oath  of  fiis 
counsel,  that  he  was  prejudiced,  with- 
out stating  in  what  particular,  is  not 
euough.  In  the  nuUter  of  Daniel 
Vanauken,  an  alleged  lunatic,       186 

Bxceptions  stated  to  the  eeoeral  mle, 
that  the  opinion  of  a  witness  is  not 
competent  evidence  to  go  to  the  jury. 

ih 

The  charge  of  the  commissioner  to  the 
jury  in  this  case  given,  and  ruled  to 
be  correct.  iff 

Whether  the  alleged  lunatic  may  tra- 
verse the  inquisition,  is  a  matter  ad- 
dressed to  the  discretion  of  the  court, 
and  if  upon  a  review  of  the  evidence 
there  exists  a  reasonable  doubt  at  to 
the  correctneas  of  the  finding,  the 
trayene  sfaouki  be  aUowed.  ik 
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A  mere  failare  of  memory  and  decay 
and  feebleneat  of  the  Intellectual 
ftcnltiet  are  not  evidenoee  of  that  an- 
BoandneBs  of  mind  which  will  jnstify 
a  jury  id  fiodiug  a  man  a  lunatic.  To 
warrant  this,  they  roust  be  such  as  to 
import  a  total  deprivation  or  suspen- 
sion of  the  ordinary  powers  of  the 
mind.  ib 

The  question,  what  constitutes  unsound- 
ness of  mind,  considered.  ib 

A  petition  for  a  traverse  should  not  be 
sworn  to  by  the  lunatic.  But  the 
court  should  be  satisfied  that  it  in  iu 
truth  the  petition  of  the  alleged  lu- 
natic, ib 

Ordered,  in  this  case,  that  the  petitioner 
be  produced  before  the  Chancellor 
for  examination,  to  ascertain  whether 
he  understood  the  character  of  the 
petition,  aud  desired  to  traverse,     ib 

After  petition  for  divorce,on  the  ground 
of  aouse  and  ill  treatment,  a  motion 
to  allow  a  counsel  fee  and  mainte- 
nauce  pendente  lite  refused  against  a 
party  who  had  been  declared  a  lu- 
natic by  the  court.  McEwen  v.  Me- 
Ewen,  286 


MINES  AND  MINERALS. 

A  paint  sfonCf  which  is  found  in  strata 
below  the  surface  of  the  soil,  and  dis- 
tinct from  the  ordinary  earth,  and 
worked  by  the  ordinary  means  of 
mining,  will  pass  under  the  terms 
mines  and  minerals,  Hartwell  v.  Cam- 
man,  128 

A  deed  may  convey  a  distiuct  inherit- 
ance in  mincSf  the  fee  to  the  land  re- 
maininii  in  the  grantor.  When  not 
severed  from  the  general  title  to  the 
lands,  they  will  pass  with  the  lands 
without  being  expressly  mentioned 
iu  the  deed. 

Construction  of  a  deed  conveying  mines 
and  minerals,  and  the  respective 
rights  of  grantor  and  grantee.  ib 

By  a  conveyance  of  all  "  mines  and  mi' 
nerals,^^  the  grant  does  not  embrace 
anything  in  the  mineral  kingdom,  as 
distinguished  from  what  belongs  to 
the  animal  and  vegetable,  nor  is  such 
a  grant  confined  to  any  one  of  the 
subordinate  divisions  into  which  the 
mineral  kingdom  is  subdivided  by 
chemists.  ib 

Where  a  term  of  art  is  used  which  has 
a  popular  signification  among  scien- 
tific men,  parol  testimony  is  admis- 
sible to  ascertain  the  technical  and 
proper  use  of  the  term,  but  such  tes- 


timony ie  not  admwaiMe  to  thow  that 
the  partiea  to  the  wntiiig  plaeed  apon 
the  term  oied  any  liniitod  or  definite 
meaning.  ib 


MISTAKE. 

Complainant  erected  a  valuable  dwel- 
ling house,  by  mistake,  on  the  land 
of  defendant;  defendant  lived  in  the 
vicinity,  saw  complainant  progres- 
sing, from  day  to  day,  with  the  im- 
provements, and  admitted  that  he  did 
not  suspect  the  erections  to  be  upon 
his  lot  until  some  time  after  their  ac- 
tual erection,  when,  by  actual  mea- 
surement, to  his  surprise,  he  disco- 
vered the  mistake.  The  court  re- 
lieved the  complainant,  putting  the 
defendant  to  as  little  inconvenience 
as  possible.    AfcKelway  v.  Armovrt 

115 

Parol  evidence  is  admissible  for  the 

Surpose  of  showing  a  mistake  in  a 
eed.  It  forms  one  of  the  exceptions 
to  the  general  rule,  which  excludes 
parol  evidence  offered  to  vary  a  writ- 
ten contract.  i^ 
Where  a  bill  is  filed  for  the  correction 
of  a  mistake  in  the  exeaition  of  a 
bond,  and  to  restrain  the  defendants 
from  taking  advantage  of  the  misitnke 
iu  certain  suits  at  law,  the  defendant 
may  set  up,  as  a  defence  against  the 
complainant's  right  to  relief,  that  the 
bona  was  procured  by  fraud.  Ho  gen- 
camp  V.  Ackerman,                          267 


MORTGAGE. 

If  the  mortgagee  purchases  the  mort- 
gaged premises  subject  to  the  mort- 
gage, he  cannot  hold  the  land,  and 
enforce  the  mortgage  debt  against  the 
mortgagor. 

If  the  mortgagee  purchases  the  mort- 
gaged premises  u{M)u  an  execution  at 
law  against  the  mortgagor,  in  fiivor 
of  a  third  person,  he  purchases  sub- 
ject to  the  mort<^age,  and  thereby  ex- 
tinguishes his  debt:  if  he  purchases 
u[Nm  an  execution  at  law  upon  a  judg- 
ment for  his  mortgage  debt,  then  he 
extinguishes  his  debt  against  the 
mortgagor  to  the  amount  ouly  he 
gives  for  the  land. 

A  mortgage  was  executed  to  William 
Whitfield.  This  mortage  is  abiolate 
upon  the  face  of  it.  Bat  it  waa  exe- 
cuted in  trust,  and  the  trust  ia  de- 
clared in  an  iustrumeutofwritiiigbe- 
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tween  Abraham  J.  Jeroloman  and  the 
mortgagee.  By  the  phdn  oonstraotioD 
of  the  inttrament,  it  secared,  firtt,  to 
William  Whitfield,  John  Kennedy, 
and  Abraham  V.  Speer,  sach  sam  or 
sums  of  money  as  were  dae  and 
owing  to  them,  or  to  either  of  them, 
from  Abraham  J.  Jeroloman  at  the 
time  of  its  execution,  as  well  as  all 
such  sums  of  money  as  they  should 
advance  on  account  of  any  judgments, 
or  other  claim,  or  debt,  then  existing 
against  Jeroloman,  and  the  interest 
accruing  thereon;  and  second,  it  se- 
cures to  John  8.  King,  William  H. 
Brant,  Peter  Cooman,  and  Minard 
Cooman,  the  several  amounts  of  mo- 
ney then  due  and  owing  to  them,  or 
either  of  them,  and  to  Joseph  Budd, 
the  sum  of  one  hundred  dollars.  Held, 
the  debt  due  Speer  at  the  time  of  the 
execution  of  the  writing  has  a  pre- 
ference over  any  advanceB  gubtequeni' 
ly  made  by  any  of  the  parties  to  the 
instrument.   Speer  v.  Whitfield,  107 

Where  a  mortgagee  has  released  lands, 
primarily  liable  for  his  debt,  to  the 
prejudice  of  another  mortgagee,  who 
has  a  lien  upon  a  part  only  of  the 
lands  embraced  in  the  first  mortgage, 
the  court  may  prevent  the  first  mort- 
gagee from  enforcing  his  mortgage 
upon  the  portion  of  the  laud  common 
to  both  mortgages  until  he  deducts 
fn)m  his  debt  the  value  of  the  land 
released.  But  the  mortgagee  will  not 
be  liable  to  such  consequences,  unless 
he  has  knowingly  and  wrongfully  pre- 
judiced the  rights  of  the  other  mort- 
§agee.  He  must  have  knowledge  of 
le  other  mortgagees*  rights.  If  he 
releases  without  notice,  ne  is  not  to 
be  a  sufferer.  If  the  other  mortgagee 
wishes  to  protect  himself,  he  must 
give  notice  of  his  rights. 

The  statute  does  not  make  the  record 
notice  for  any  such  purpose.  Blair  v. 
Ward,  119 

A  debtor  has  a  perfect  right  to  prefer  a 
creditor,  and  he  may  make  tnat  pre- 
ference by  a  mortgage,  as  well  as  by 
any  other  mode  of  security.  The 
mortgage  will  be  a  valid  encum- 
brance on  the  premises.  Janet  v. 
Naughrighi,  298 

Where  the  mortgagee  assigns  the  mort- 
gage abeolutely  to  a  thinl  person,  he 
IS  not  a  necessary  party  to  a  foreclo- 
sure suit.  But  if  the  assignment  is 
not  absolute,  then  ha  is  a  necessary 
party.   Milltr  v.  Hendtnon,         320 

M.  K.  and  W.  made  ui  aangmiient  for 
the  benefit  of  creditori.   (Sa  the  per« 


Bonal  property  aasigned,  there  waa  a 
mortgage,  tlie  bona  JSdet  of  which 
was  not  disputed.  The  assignee  hav- 
ing sold  the  property,  and  converted 
it  luto  money,  the  mortgagee,  or  per- 
son claiming  under  him,  has  an  equity 
able  lien  on  the  proceeds  of  sale  for 
the  payment  of  tne  mortgage.  Wtl' 
ton  v.  Chrayf  323 

The  interest  of  a  mortgagee  in  personal 
property,  where  the  possession  re- 
mains with  the  mort^gor,  and  be* 
fore  condition  broken,  cannot  be  ta- 
ken in  execution  as  the  property  of 
the  mortgagee.  A  mortgagor  s  inter- 
est in  personal  property  is  the  subject 
of  execution  and  sale,  and  a  mortga- 
gee's interest  is  not.  ib 

In  New  Jersey,  the  same  doctrine  pre- 
vails as  to  the  respective  rights  of 
mortgagor  and  mortgagee  of  personal 
property,  and  as  to  the  character  of 
theu*  respective  interests,  as  governs 
mortgages  of  real  property.  ib 


NB  EXEAT. 

Upon  a  bill  filed  ibr  alimony  only,  the 
court  may  make  an  order  for  a  ne  ex- 
eat before  alimony  is  fixed.  Yule  v. 
Yule,  138 

The  afiidavit  of  the  wife  alone  is  suffi- 
cient to  support  the  order.  ib 

The  affidavit  need  not  state,  in  to  many 
wordt,  that  the  defendant  is  about 
leaving  the  state  to  avoid  the  juris- 
diction of  the  court;  it  is  sufficient, 
if  the  facts  seem  to  show  that  the  de- 
fendant's departure  will  defeat  the 
complainant's  claim,  or  that  the  de- 
fendant is  leaving  the  state  for  that 
purpose.  ib 

The  affidavit  should  show  that  the  de- 
fendant intends  going  abroad.  It  must 
be  positive  as  to  this  point,  or  to  his 
threats  or  declarations  to  that  effect, 
or  to  facts  evincing  it,  or  circum- 
stances amounting  to  it.  ib 

In  some  cases  it  will  be  sufficient  if  the 
intention  of  the  defendant's  going 
abroad  is  sworn  to  upon  information 
and  belief;  but  the  writ  should  not 
be  issued  i  n  a  doubtful  case.  The  debt, 
or,  in  a  case  between  husband  and 
wife,  the  duty,  should  be  certain,   ib 

The  husband  was  about  moving  finom 
Newark  to  the  city  of  New  York,  and 
upon  his  insisting  that  the  wife  should 
go  with  him,  she  left  her  husband'a 
bouse,  and  filed  her  bill.  She  is  not 
entitled  to  select  her  own  place  of 
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ftod  under  tneh  circmn* 
•teaoM  to  an  order  for  alimonj.       ib 

ORDINANCE. 

An  ordinance  of  tbe  city  of  Perth  Am- 
(loy,  which  ordained  that  the  streets 
be  graded  and  regulated,  but  did  not 
specify  how,  nor  refer  to  mans,  pro- 
files, or  to  any  order  or  proceeding  by 
or  under  the  authority  of  the  coun- 
cil, by  which  it  could  oe  ascertained 
how  the  grading  was  to  be  done,  was 
held  to  be  in  violation  of  the  rights 
of  the  land  owners  in  the  city,  and 
unlawful,  as  they  could  not  comply 
with  its  requirements,  and  the  act,  if 
they  did  not  do  so  within  two  months, 
deprived  them  of  the  privilege  of 
doins  it  themselves. 

Bot  altnough  the  ordinance  is  illegal, 
the  court  will  not  grant  an  injunction 
simply  on  the  ground  of  the  illegality 
of  the  ordinance.  The  injury  must 
be  specified,  and  so  pointed  out  that 
the  court  can  see  it  must  be  the  in- 
evitable consequence  of  the  act  threat- 
ened and  complained  of.  Kearney  v. 
Andrews,  70 


PARTITION. 

On  a  bill  for  partition,  if  the  title  is  de- 
nied, and  there  are  serious  doubts 
raised,  the  court  will  not  order  the 
commission:  nor  will  it  dismiss  the 
bill,  but  will  retain  the  bill,  and  af- 
ford the  complainant  an  opportunity 
to  establish  his  title  at  law.  Obert  v. 
Obert,  98 


PARTNERSHIP. 

Where  a  copartnership  is  not  determi- 
nable at  will,  and  the  court  is  resorted 
to  for  the  purpose,  a  receiver  will  be 
appointed  of  course.  The  reason  is, 
that  whatever  justifies  the  court  in 
decreeing  a  dissolution,  establishes 
the  propriety  of  appointing  a  receiver. 
Birdsall  v.  Colie,  63 

Bat  when  a  partnership  is  dissolved  by 
mutual  consent,  or  determined  by  the 
will  of  either  party,  a  Court  of  Chan- 
cery will  not,  as  of  course,  without 
an^  reason,  except  that  such  is  the 
wish  of  one  of  the  parties  interested, 
assume  the  control  of  the  business, 
and  place  it  in  the  hands  of  a  mere 
•tranger.  ib 


The  ooart  will  appoint  a  recairer  wber 
ever  it  shall  appear  that  it  is  neees- 
sary  to  do  so  in  order  to  protect  the 
interest  of  the  parties,  ib 

A  participation  in  the  profits  of  business 
constitutes  a  partnership  as  to  third 
persons:  so  where  the  evidence  in 
the  cause  showed  to  a  reasonable  de- 
gree of  certainty  that  one  was  to 
share  in  the  profits  of  a  business  car- 
ried on  in  the  name  of  another,  it  es- 
tablished the  partnership. 

Although  the  business  be  carried  on  in 
the  name  of  one  alone,  and  neither 
suppose  that  they  are  partners,  al- 
though they  did  not  intend  to  become 
partners,  and,  as  between  themselves, 
were  not  partners,  yet  the  law  may 
hold  them  liable  as  partners  as  to 
third  persons  upon  an  agreement  to 
share  in  the  profits.  Sheridan  v.  Me- 
darOf  469 

Where  money  was  loaned  at  six  per 
cent.,  but  in  case  the  debtor's  busi- 
ness succeeded,  he  was  to  pay  twen- 
ty-five per  cent.,  such  contract,  though 
usurious  as  to  the  borrower,  as  to 
third  persons  made  the  debtor  and 
creditor  partners.  ib 


PART  PERFORMANCE. 

One  who  enters  into  the  possession  of 
lands  as  tenant,  and  claims  title  and 
possession  by  virtue  of  a  subsequent 
jwrol  agreement,  partly  carried  into 
execution,  must  establish  the  contract, 
by  competent  proofs,  to  be  clear,  de- 
finite, and  unequivocal  in  all  its  terms; 
and  the  acts  upon  which  he  relies  as 
part  performance  must  be  precise  and 
certain,  and  referable  exclusively  to 
the  contract.    CoU  v.  Potts^  67 

Payment  of  the  purchase  money,  or  a 
part  of  it,  is  not  such  a  part  perform- 
ance as  will  take  the  case  out  of  the 
statute.  ib 

If  he  relies  upon  possession  as  part  per- 
formance, he  must  show,  by  unequi- 
vocal proof,  that  the  tenancy  was 
abandoned,  and  that  his  possession  as 
a  tenant  was  changed  into  that  of  a 
vendee,  under  the  specific  contract  he 
is  seeking  to  enforce.  ib 

A.  employs  B.,  as  his  agent,  to  purchase 
a  house  for  him.  B.  makes  the  pui^ 
chase,  takes  the  deed  in  his  own 
name,  and  pays  his  own  money  for 
it    A.  cannot  compel  B.  to  convey. 

It  is  within  the  statute  of  frauds,  which 

.  requires  the  contract  to  be  in  writ- 
ing. 
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In  order  to  take  the  csieoat  of  the  ita- 
tate,  on  tbe  ground  of  part  perform- 
ance»  two  things  are  requisite,  tbe 
terms  of  the  contract  mast  be  esta- 
blisbed  by  proofs  to  be  clear,  definite, 
and  uaeqoivocal,  and  the  acts  relied 
on  as  part  performance  must  be  ex,- 
clasively  reierable  to  the  contract. 

The  disposition  of  courts  at  the  present 
day  IS  to  limit,  rather  tban  extend 
exceptions  to  the  statute.  Wallace  v. 
Brown,  308 

A  person  may  make  an  agreement, 
which  will  be  legally  binding  upon 
him,  to  make  a  particular  disposition 
of  bis  property  by  last  will. 

A  court  of  equity  will  decree  tbe  spe- 
cific  performance  of  sucb  an  agree- 
ment upon  tbe  principles  wbicb  go- 
vern tbe  court  in  the  exercise  of  this 
brancb  of  its  jurisdiction.  Johnson  v. 
Hubbel,  332 

Altbough  tbe  agreement  is  by  parol,  if 
there  U  a  part  performance  ot  such  a 
character  as,  upon  the  principles  re- 
cognised by  the  court,  will  take  a  pa- 
rol agreement  (»ut  of  the  statute  of 
frauds,  then  there  is  nothing  peculiar 
about  an  agreement  of  this  kind  to 
exclude  it  from  the  operation  of  those 
principles.  ib 

If  one  party  to  a  parol  agreement  has 
wholly,  or  partially,  performed  it  on 
his  part,  so  that  its  non-fulfilment  by 
tbe  other  party  is  a  fraud,  tbe  court 
will  compel  a  performance.  ib 


PAROL  AGREEMENT. 

A  debt  of  record  cannot  be  released  by 
parol.  How, far  a  declaration,  that  a 
decree  was  satisfied,  would  bind  a 
party  against  one  who  upon  tbe  faith 
of  it  bus  advanced  money,  is  another 
(|iieHtion.     Terkune  v.  Colfon,         21 

Oiie  who  enters  into  the  possession  of 
lands  Hs  tenant,  and  claims  title  and 
IKjsdession  by  virtue  of  a  subsequent 
parol  agreement,  partly  carried  into 
execution, must  establish  tbe  contract, 
by  cfimpetent  proofs,  to  be  clear,  de- 
finite, a.ul  unequivocal  in  all  its  terms, 
and  ill'  acts  upon  which  he  relies  as 
part  performance  must  be  precise  and 
certain,  and  referable  exclusively  to 
the  conlracL    Cole  v.  PoUSf  67 

Payment  ot  the  purchase  money,  or  a 
part  of  it,  is  not  such  a  part  perform- 
ance as  will  take  the  case  out  of  tbe 
statute.  f^ 

If  be  relies  noon  poMession  as  part  per- 
lbrmanoe»  he  must  show,  by  unequi- 


vocal proof,  that  the  tBtuaacf 
abandoned,  and  that  his  posaenion  u 
a  tenant  was  changed  into  that  of  a 
vendee,  under  tbe  specific  contract  he 
is  seeking  to  enforce.  ib 

A  person  may  make  an  agreement, 
wbicb  will  be  legally  biDoing  npoa 
him,  to  make  a  particular  disposition 
of  bis  property  by  last  will. 

A  court  of  equity  will  decree  tbe  spe- 
cific performance  of  suob  an  agree- 
ment upon  tbe  principles  which  go- 
vern tbe  court  in  tbe  exercise  of  toil 
brancb  of  its  jurisdiction.  Johnson  v. 
Hubbel,  332 

Although  the  agreement  to  pay  is  by 
parol,  if  there  is  a  part  performance 
of  sucb  a  character  as,  upon  tbe  prin- 
ciples recognised  by  tbe  court,  will 
take  a  parol  agreement  out  of  the 
statute  of  frauds,  then  there  is  no- 
thing peculiar  about  an  agreement  of 
this  kind  to  exclude  it  from  tbe  ope- 
ration of  those  principles.  ib 

If  one  party  to  a  parol  agreement  hat 
wholly,  or  partially,  performed  it  on 
his  part,  so  that  its  non-fulfilment  by 
the  other  party  is  a  fraud,  tbe  court 
will  compel  a  performance.  ib 

Although  a  party  has  a  right  to  the  pro- 
tection of  the  court,  if  that  protection 
cannot  be  given  him  without  invading 
the  rights  of  innocent  parties,  its  aid 
will  be  refused.  ib 


PAROL  EVIDENCE. 
See  Pleadino  and  Evidence. 


PLEADING  AND  EVIDENCE. 

A  complainant  cannot  invoke  the  aid  of 
a  court  of  equity  on  tbe  ground  that 
nn  award  was  illegal,  because  not  in 
pursuance  of  the  submission.  When 
it  ai)pears,  by  the  bill  itself,  that  the 
parties  mutually  agreed  to  the  course 
pursued  by  the  arbitrators  in  tbe 
matter  complained  of,  it  would  be 
against  equity  and  good  conscience  to 
permit  the  complainant  thus  to  repu- 
diate bis  own  acts.  Veghte  v.  Hoag- 
land,  45 

If  the  defendant  interposes  a  plea  in 
bar  to  the  whole  bill,  and  the  com- 
plainant does  nf>t  reply,  but  is  dis- 
posed to  question  its  validity,  instead 
of  the  complainant's  demurring  tu  it, 
tbe  defendant  must  set  it  down  for 
argument,  and  this  answers  to  tbe  de- 
murrer at  law.  If  the  plea  should  be 
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dtoUUd  Bot  to  be  good,  the  defend- 
ant  moit  aniwer  the  bill;  if  it  ia  tat- 
tained,  the  cumpktnuit  miut  reply 
to  it 

When  he  does  reply  aiid  takea  iiMie, 
the  determinatioa  of  that  issue  is  fi- 
nal. Fla^g  V.  Bontulj  82 

Where  a  bili  claims  the  execatioa  of  a 
resulting  tnist,  the  facts  from  which 
it  alleges  the  trost  results  most  be 
proved.  A  complainaQt  cannot  make 
one  case  by  hw  bill,  and  haviag  failed 
to  prove  It,  abandon  it,  and  recover 
upon  a  difl^rent  one  established  by 
the  evidence.    Andrews  v.  Pamham, 

91 

A  complainant  may  have  partition  and 
an  account  by  the  same  bill.  Oberi  v. 
Obert,  98 

Parol  evidence  is  not  admissible  to  ex- 
plain a  written  agreement,  when 
there  is  no  ambiguity  apfiarent  on  the 
iace  of  it.  Speer  v.  WhUJieldt      107 

Case  stated  where  a  cross-bill  is  neces- 
sary* ib 

Parol  evidence  is  admissible  for  the  pur- 
pose of  showing  a  mistake  in  a  deed. 
It  forms  one  of  the  exceptions  to  the 
general  rule,  which  excludes  parol 
evidence  offered  to  vary  a  written 
contract.  McKelway  v.  Armour,   115 

Sarah  Ward  executed  two  bonds  to  her 
son,  J.  L.  Ward,  and  at  the  same  time, 
a  mortgage  to  secure  the  same  on 
three  tracts  of  land.  Ward,  on  1st  De- 
cember, 1847,  assigned  these  bonds 
to  complainants,  and  on  the  same  day 
executed  and  delivered  to  complain- 
ants, as  collateral  security,  a  mortgage 
on  three  tracts  of  land.  This  mortgage 
included  the  land  in  the  Sarah  Ward 
mortgage,  together  with  some  other 
land.  All  the  said  lands  had  descended 
to  J.  L.  W.,  as  the  heir  of  his  father. 
The  land  included  in  the  Sarah  Ward 
mortgage  had  been  conveyed  to  her 
by  J.  L.  W.,  and  a  mortgage  given  to 
secure  the  purchase  money.  Com- 
plainants find  on  the  record  a  deed, 
made  bj  J.  L.  W.  to  Thomas  Cook, 
embracing  a  portion  of  the  laud  em- 
braced by  the  collateral  mortgage; 
but  this  deed  was  not  recorded  until 
the  18th  of  January,  1848,  whereas 
the  mortgage  to  complainants  was 
recorded  on  9th  December,  1847.  De- 
fendants insisted  that  complainants 
had  notice  of  the  conveyance  to  Cook 
at  the  time  of  the  execution  of  their 
mortgage,  and  relied  on  the  testi- 
mony of  John  L.  Ward,  one  of  the 
defendants,  who  was  examined,  sub- 
ject to  exception.    Held,  that  there 


being  do  qaeitioo  aa  to  Oook'a  bar- 
ing  loat  hk  priori^  by  any  ame  ae- 
glect  on  hk  part  to  record  his  deed 
with  proper  diUgeooe,  that  Ward 
was  iotorestod  in  the  event  of  the 
suit,  and  was  therefore  not  a  compe- 
tent witness.  Biairyr.  Ward,        119 

Where  a  term  of  art  is  used  which  has 
a  popular  signification  among  scien- 
tinc  men,  parol  testimony  is  admissi- 
ble to  ascertain  the  technical  and  pro- 
per use  of  the  term,  but  soch  testi- 
mony is  not  admissible  to  show  that 
the  parties  to  the  writing  placed  npon 
the  term  used  any  limited  or  definite 
meaning.    Hariwell  v.  Cawunam,  128 

When  parol  testimony  admissible  to  dis- 
pel a  doubt  upon  the  true  sense  and 
meaning  of  words.  ib 

Parol  testimony  sometimes  admitted  ex 
neeettUaUf  and  when  the  ambiguity 
in  an  instrument  is  created  by  ex- 
trinsic evidence,  it  may  be  removed 
by  the  same.  ib 

In  some  cases,  equity  raises  a  presump- 
tion, and  parol  testimony  is  then  ad- 
missible, not  to  raise,  but  to  confirm 
a  presumption.    Sims  v.  Simst      158 

Exceptions  stated  to  the  general  rule, 
that  the  opinion  of  a  witness  is  not 
competent  evidence  to  go  to  the  jury. 
1h  the  matter  of  Daniel  Vanaukent 

186 

E.  E.  went  to  the  office  of  S.,  a  scrive- 
ner, who  drew  her  will,  and  afWr  it 
was  executeil,  S.,  at  the  request  of  E. 
£.,  put  it  in  iiis  private  secretary  with 
his  private  papers  for  safe  keeping. 
To  the  knowledge  of  S.,  the  will  was 
never  sent  for,  or  token  away  by  E. 
E.,  and  during  frequent  conversations 
between  E.  E.  and  S.,  the  will  was 
spoken  of.  E.  E.  dicfs,  and  S.,  upon 
searching  for  the  will,  finds  it  gone 
firom  the  place  where  he  dei>usited 
it,  and  upon  search  cannot  H.hI  it.  He 
states,  under  oath,  thut  he  bflieves 
the  will  to  have  been  clandeMinely 
taken  from  his  secretary  :  held,  that 
the  presumption  is  that  this  was  tiie 
last  will  of  E.  E.,  and  unless  that  pre- 
sumption is  overcome  in  some  legal 
way,  will  be  established. 

The  evidence  in  thi.4  case  stated,  and 
the  reasons  given  for  the  conclusion, 
that  the  evitlence  does  not  overcome 
the  presumption  in  favor  of  the  al- 
leged paper  bein«;  the  last  will  of  B. 
E.    Hildretk  v.  Sekillinger,  196 

Although  the  general  rule  is,  that  the 
answer  of  a  defendant,  so  far  as  it  is 
responsive  to  the  bill,  is  evidence  Uvt 
the  party,  it  is  no  evidence  when  it 
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aMerU  a  right  affimiativaly  in  oppo- 
flitioo  to  the  complainant's  demaua. 

So  where  the  defenaant  was  called  upon 
to  disclose  what  consideration  he  paid 
for  the  assign  ment  of  a  mortgage,  and 
answered,  that  he  paid  no  considera- 
tion at  the  time,  bat  merely  promised 
that  he  woold  make  certain  pay- 
ments and  perform  certain  duties  at 
a  future  time,  his  allegation,  that  he 
has  performed  his  promise^  cannot 
avail  him ;  he  is  bound  to  establish 
the  fact  by  proof.    Pitler  y.  Porch, 

243 

The  (act  as  to  whether  the  assignment 
was  intended  as  an  absolute  one,  or 
as  a  mere  authority  to  enable  the  de- 
fendant to  collect,  being  doubtful 
from  the  evidence,  the  court  directed 
an  issue.  ib 

Two  complainants  with  distinct  causes 
of  action,  alleging  distinct  imuries, 
cannot  unite  in  the  same  bill.  To  au- 
thorize tbem  to  join  as  complainants, 
their  cause  of  action  must  be  the 
same,  the  injury  the  same,  and  they 
must  be  entitled  to  the  same  remedy. 
Plum  v.  Morrii  Caned  and  Banking 
Co.,  256 

Charges  of  adultery  are  improper  in  a 
bill  which  prays  for  a  divorce  a  men- 
sa  et  tkoro  only.    Snover  v.  Snover, 

261 

So  much  of  the  evidence  as  related  to 
acts  of  adultery  suppressed.  ib 

If  a  defendant  submits  to  answer,  the 
general  rule  is,  he  is  bciund  to  answer 
every  immaterial,  as  well  as  material 
statement  of  the  bill.  Hogencamp  v . 
Ackerman,  267 

All  bills  are,  in  their  nature,  bills  of 
discovery.  Some  are  bills  for  dis- 
covery purely.  When  the  subject 
matter  is  one  which  is  properly  cog- 
nizable at  law  only,  and  adequate  re- 
lief can  be  given  there,  a  Court  of 
Chancery  frequently  takes  jurisdic- 
tion, in  order  thut  a  discovery  may 
be  had  on  the  oath  of  a  party,  or  to 
compel  the  pnnluction  of  papers  and 
documeuts.  The  end  for  which  the 
jurisdiction  of  the  ct)urt  was  invoked 
having  been  attained,  the  party  seeks 
his  redress  in  the  proper  tribunal  at 
law. 

A  mere  bill  of  discovery  cannot  pro- 
perly pray  for  relief  Where,  upon 
the  facu  stated,  the  relief  prayed  for 
by  the  bill  is  proper,  the  bill  is  some- 
thing more  than  a  mere  bill  of  dis- 
covery.   LiUlt  v.  Cooper,  273 

The  witnesses,  by  whom  the  defendant 
endeavored  to  prove  that  he  had  paid 
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part  of  the  pyrohiie  mam&f  for  the 
property  in  dispate,  relied  apon  oon- 
versations  had  with  the  complainants 
and  upon  declarations  they  had  made. 
The  evidence  was  not  satisfactory, 
and  the  conversations  and  declara- 
tions admitted  of  a  different  constmo- 
tion. 

Held,  that  as  the  defendant  had  the  op- 
portunity of  stating,  in  his  answer, 
when,  where,  and  bow  he  paid  any 
part  of  the  purchase  money,  that  the 
answer  amounted  pretty  much  to  a 
confession  of  the  case  made  by  the 
bill.    Ileyde  v.  EkUrs,  283 

Depositions  taken  on  a  preliminary  mat- 
ter, after  bill  filed,  and  before  the 
time  had  expired  for  any  •  farther 
pleading,  were  permitted  to  be  read 
on  the  final  hearing,  so  far  as  they 
were  relevant  to  the  matters  in  issue, 
and  which  were  involved  in  the  pre- 
liminary matter.  Holeombe  v.  HoU 
combe,  284 

It  is  not  enough  for  the  bill  to  show  that 
the  debtor  has  made  a  fraudulent  dis- 
position of  any  particular  portion  of 
11  is  property  to  entitle  the  creditor  to 
the  aid  of  a  court  of  equity;  he  must 
show  that  such  disposition  embar- 
rasses him  in  obtaining  satisfaction  of 
his  debt.  Facts  must  be  stated  from 
which,  at  least,  the  inference  may  be 
drawn,  that  the  aid  of  a  court  of  equi- 
ty is  required  to  give  the  judgment 
its  le^al  and  full  effect. 

Bill  detective  on  demurrer.  Dunham  v. 
Cox,  437 

The  objection  to  a  witness  on  the  groan*  1 
of  incompetency  on  account  of  his 
being  a  partner,  not  made  until  after 
the  direct  examination,  is  not  well 
taken  in  point  of  time.  A  party  can- 
not speculate  by  waiting  to  discover 
whether  the  testimony  of  a  witness 
is  favorable  or  unfavorable,  and  then 
interpose  his  objection  at  pleasure. 
Sheridan  v.  Medara,  469 

Parol  evidence  is  admissible  for  the 
purpose  of  establishing  an  allegation 
of  fraud  in  the  inception  of  a  release. 
Martin  y,  Righter,  510 

Parol  evidence  is  not  admissible  to  show 
that  the  consideration  passing  be- 
tween the  parties,  and  the  terms  ap- 
on which  a  conveyance  is  expressed 
to  have  been  made,  are  totally  diffeiv 
eut  and  contradictory  to  the  deed 
itwlf. 

The  American  authorities  are  more  Kb- 
eral  than  the  Bnelish  in  admitting 
parol  testimony  for  some  purpoaea 
relating  to  the  ooutideration  expreia* 
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POWBR  OF  APFOINTHBNT. 

Hope  Cowpeilhwait,  by  bar  wfl],  di- 
tBcteil  her  trnUaa  to  pij  ■  carUin 
fund,  u  foUowi:  "uato  Hicb  of  Uie 
broUien  Bod  lUMn  of  m;  daughter 
HaDHah  nod  tboir  cbildran,  aod  in 
mch  praportiuDi  niniTiBid  daughter 
H.  thall,  by  ber  lajt  witi  aod  teila- 
ment,  or  writing  in  natare  tbareof, 
signed  br  ber  band,  and  atleiled  bj 
two  credible  witaeMei,  direct  and 
appalat-" 

This  laugtiage  give*  la  the  donee  a  dii- 
cretioD  a*  lo  a  (election  between  the 
objeclj  named.    lAppineoU  t.  Ridg- 

After  tbe  langoaie  quoted  abova,  fol- 
Iowa  "  my  will  being  that  my  said 
duugbter  shall  in  tuch  caae  have 
power  to  diapoae  of  the  nme  among 
tier  brotben  and  liitera.  and  tbeir 
children,  in  rach  proportion*  ■•  ihe 
may  think  Gl,  but  to  no  other  penon 
or  peraoni  wbataoerer."  ii 

Thia  limiteit  tbe  power  of  appoinlment, 
and  entitled  each  of  tbe  bnithera  and 
sisters  of  Hannah  Li[ipincotl  to  a  pur' 
tion  of  Ihe  fund.  ib 


PKACTICE. 

If  the  defendant  interposes  a  plea  in 
bar  to  the  whole  bill,  and  the  com- 
plainant does  tHit  reply,  but  is  dis- 
posed lo  question  its  validity,  instead' 
of  the  complainant's  demurring  to  it, 
tbe  defendant  must  set  it  down  Tor 
argument,  and  this  answers  to  the  de- 
mnrrer  at  Uw.  If  the  plea  should  be 
decided  not  tu  be  good,  tbe  defend- 
ant must  answer  tbe  bill ;  if  it  it  sub- 
tained,  tbe  complainant  must  repi; 
to  it.  Flagg  V.  Bonnel,  BS 

When  he  does  reply  and  takes  issue. 
the  determination  of  that  issue  is  fl- 

Where  an  ii^unclion  has  been  dissolved 
for  want  of  equity  in  the  bill,  the 
Court  will  not  grant  an  tx  parte  in- 
junctioD  apon  an  amended  bill,  or 
upon  a  new  bill  anpplying  that  equity. 
Homor  V.  Leedi,  S6 

Allhonab  an  ejectment  suit  does  noc 
conclnde  the  parties  from  liirther  in- 
vestisltioo,  this  court  will  look  atlbe 
questions  which  were  really  involved 


iDlfaatnill  anlifthekariqMalioa 
a*  to  tba  titla,  which  la  nMad  hj  tbe 
bin,  WM  deinded  bylba  aonrtof  law, 
and  tba  party  bad  by  the  jadgmeot 
and  proeeaa  of  the  ooart  baan  pat  in 
poaasMioii,  thii  conrt  oannot  raqoire 
beltar  proof  of  logs]  title. 

On  a  bill  far  partition,  if  tbe  title  ia  de- 
nied, and  there  are  ■eriaoa  doabu 
raised,  tbe  coart  will  not  order  tba 
commiBoon:  nor  will  it  diamia  tba 
bill,  bat  will  retain  the  bill,  and  at 
find  the  complainant  an  opportnuitj 
to  eitablish  his  title  at  law.  Oitrtt. 
ObtH,  M 

Caae  stated  where  a  croaa  bill  is  neces- 


msy  make  an  order  fiw  a  im  ci 
tat  before  alimony  is  fixed.  Ymlt  t. 
rWs,  I3S 

The  affidatit  of  tbe  wife  atoiw  is  suffi- 
cient to  support  the  order.  ib 

Tbe  affidavit  need  not  state,  in  te  auay 
Mmrdt,  that  tbe  defendant  is  sboot 
leaving  tbe  state  to  avind  tbe  juris- 
diction of  the  coart:  it  is  luBiainit, 
if  the  facts  seem  to  show  that  tbe  de. 
fendsot's  departure  will  defeat  the 
complainant's  claim,  or  that  the  de- 
fendant is  leaving  tbe  stats  fin'  that 
purpose.  it 

Tbe  affidavit  shonld  show  that  the  de- 
fendantinteDdsgoingabmad.  Itmnat 
be  positive  as  to  this  point,  or  to  his 
throats  or  doclarationB  to  that  effect. 
or  to  bets  evtnciug  it,  or  dream- 
stances  amountina  to  it.  ib 

In  some  cases  it  will  he  sufficient  if  tbe 
intention  nf  the  defendant's  going 
abroad  is  sworn  to  apon  inrorrnalion 
and  belief;  but  the  writ  should  not 
be  issued  in  a  doubtful  caw).  Tfaedeht. 
or.  in  a  case  between  husband  and 
wife,  the  duty,  shonld  be  certain,    ib 

Tbe  hutband  was  about  moving  from 
Newark  to  the  city  of  New  York,  and 
□pan  his  inaisliog  that  the  wife  sboulit 
go  with  him.  she  left  her  husband's 
house,  and  filed  ber  bill,  aba  is  noi 
entitled  to  select  her  own  place  of 
residence,  and  under  such  circum. 
stances  tu  an  order  fur  alimony.        ib 

A  person  on  trial  under  acommnsionof 
alleged  lunacy  baa  a  right  to  be  pre- 
sent at  the  trial  to  make  his  defence, 
by  himself  or  oounsel,  and  tu  eism. 
ine  witnesses.  In  case  uf  oonfirmcd 
and  dangerous  madness,  notice  may 
be  dispensed  with,  bat  then  avAj  by 
tbe  eipreuorderof  thecouft.  btike 
maOtr  nf  Danitl  YuMiukn.  186 

No  specific  time  i«  fixed  by  tba  practice 
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of  the  ooort  It  most  be  a  reaaonable 
notice.  ib 

A  notice  given  on  Saturday,  of  the  ez- 
ecQtion  of  a  commission  ou  Tuesday 
following  is  iosufficient.  i 

But  when  the  alleged  lunatic  appears 
upon  such  notice  by  counsel,  and 
makes  no  objection,  but  consents  to 
an  adjournment  for  a  future  day,  the 
insufficiency  of  notice  is  thereby 
waived.  ib 

The  court,  however,  will  relieve  the 
petitioner,  if  through  inadvertence  or 
mistake  he  has  been  prejudiced,  hut 
not  unless  such  mistate  or  prejudice 
clearly  appears.  The  oath  of  his 
counsel,  that  he  was  prejudiced,  with- 
out stating  in  what  particular,  is  not 
enough.  ib 

Whether  the  alleged  lunatic  may  tra- 
verse  the  inquisition,  is  a  matter  ad- 
dressed to  the  discretion  of  the  court, 
and  if  upon  a  review  of  the  evidence 
there  exists  a  reasonable  doubt  as  to 
the  correctness  of  the  finding,  the 
traverse  should  be  allowed.  ib 

A  petition  for  a  traverse  should  not  be 
sworn  to  by  the  lunatic  But  the 
court  should  be  satisfied  that  it  is  in 
truth  the  petition  of  the  alleged  lu- 
natic, ib 

Ordered,  in  this  case,  that  the  petitioner 
be  produced  before  the  Chancellor 
for  examination,  to  ascertain  whether 
he  understood  the  character  of  tht3 
petition,  and  desired  to  traverse,     ib 

There  is  no  reason  for  the  court  sub- 
mitting the  Question  of  fact,  whether 
a  will  has  been  cancelled,  or  sur- 
reptitiously destroyed,  to  a  jury, 
where  the  evidence  is  such  as  to  cre- 
ate no  embarrassing  doubt  in  the 
mind  of  the  court.  Hildreih  v.  Sehil* 
linger,  196 

The  fact  as  to  whether  the  assignment 
was  intended  as  an  absolute  one,  or 
as  a  mere  authority  to  enable  the  de< 
fendaut  to  collect,  being  doubtful 
from  the  evidence,  the  court  directed 
an  issue.    Fisler  v.  Porch,  243 

Where  a  bill  prays  for  partition,  and  the 
defendants  deny  complainant's  title, 
if  the  title  in  dispute  is  an  equitable 
one,  it  is  the  duty  of  the  court  to  set- 
tle it.  If  it  is  ale^l  title,  the  court 
may  dismiss  the  bill,  or  may  retain 
the  cause,  and  afford  the  party  an  op- 
portunity of  settlinff  his  title  at  law. 

But  the  bare  denial  oftbe  complaiiiant*a 
title  is  no  obttaole  to  Uie  court's  pro- 
ceeding. The  defendant  most  answer 
the  bUl,  and  if  he  aeta  op  a  title  ad« 
▼erM  to  tho  cwnjihlnint,  or  (Uspatw 


the  oomplaioant'a  title,  he  most  dis- 
cover his  own  title. 

If  when  the  tides  are  spread  before  the 
court  upon  the  pleadings,  the  court 
can  see  there  is  no  valid  lesal  objec- 
tion to  the  complainant's  title,  there 
is  no  reason  why  the  court  shonld 
not  proceed  to  order  the  partition. 

But  where  there  were  serious  ques- 
tions, both  of  law  and  fact,  involved 
in  the  controversy  between  the  pai^ 
ties  as  to  the  tide,  the  court  retained 
the  bill,  and  gave  the  parties  an  op- 
portuni^  of  setding  the  tide  at  law. 
Lueat  V.  King,  9Tf 

Depositions  taken  on  a  preliminary 
matter,  after  bill  filed,  and  before  the 
time  had  expired  for  any  further 
pleading,  were  permitted  to  be  read 
on  the  final  hearing,  so  far  as  they 
were  relevant  to  the  matters  in  issue, 
and  which  were  involved  in  the  pre- 
liminary matter.  Holcombe  v.  Hoi' 
combe,  284 

Afler  petition  for  divorce, on  the  ground 
of  abuse  and  ill  treatment,  a  motion 
to  allow  a  counsel  fee  and  mainte- 
nance pendente  lite  refused  aeainst  a 
party  who  had  been  declared  a  la- 
natic  by  the  court 

The  order  implies  a  default  and  neglect 
of  a  moral  obligation  on  the  part  of 
the  defendant,  which  cannot  be  im- 
puted to  a  lunatic.  McEwen  v.  MC' 
Ewen,  286 

Where  the  mortgagee  assigns  the  mort- 
gage absolutely  to  a  third  person,  he 
IS  not  a  necessary  party  to  a  foreclo- 
sure suit.  But  if  the  assignment  is 
not  absolute,  then  he  is  a  necessary 
party.    MiUer  v.  Henderton,        320 

A  judgment  and  execution  creditor  of 
the  mortgagee  may  file  a  bill  of  dis- 
covery against  an  alleged  fraudulent 
assignee  of  the  mortgagee,  and  if  the 
assignment  is  fraudulent,  the  creditor 
is  entitled  to  the  mortgage  fund.  The 
statute  avoids  all  difficulty  which 
mi^ht  have  existed  to  a  creditor** 
maintaining  his  bill  for  a  discovery  at 
to  property  not  subject  to  execution. 
WUton  v.  Oraf,  323 

A  subpoBoa  must  be  taken  out  with  the 
injunction,  and  made  returnable  with- 
in the  time  prescribed  by  the  rule  for 
a  return  of  senrice  of  the  injunction. 

The  rule  recjuires  the  iigunction  to  be 
served  within  ten  days  after  the  iasa- 
ing  thereof,  and  a  return  of  senrioe 
made  to  the  court  within  twenty  day* 
after  snoh  service.   Lee  v.  CargUi, 
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tilefl  hw  bill  ID  this  ooart,  and  enjoiDs 

A.  from  proMcuting  bisactioD  at  law. 
AtWrwnnls  the  bill  is  dismissed.  This 
court.  ii(N>ii  a  bill  filed  by  A.,  will 

Iireveut  B.  from  taking  advantage, 
>y  a  plen  of  the  statafe  of  limitations, 
of  the  time  which  A.  was  enjoined, 
by  the  process  of  this  court,  from 
prosecuting  his  action  at  law,  if  B. 
obtained  that  advantage  by  the  action 
of  this  court  in  the  suit  instituted  by 

B.  Doughty  V.  Doughty,  347 
An  old  lady,  npwards  of  eighty-five 

years  of  age,  lived  with  her  son.  She 
placed  money  in  his  hands,  from  time 
to  time,  for  mvestment:  be  collected 
the  interest,  as  it  was  doe,  and  paid 
it  over  to  her.  This  continued  for 
eight  years.  An  allowance  for  commis- 
sions for  such  service  was  refused. 
Orandin  v.  Readings  370 

On  a  bill  filed  on  behalf  of  an  infant 
complainant  to  comi>el  executors  and 
trustees  under  a  will  to  account  for 
the  estate  of  the  testator  which  has 

•  come  to  their  hands,  and  for  the  exe- 
cution of  their  trust,  complainants 
are  entitled  to  an  account  as  a  matter 
of  course.   Holeombe  v.  Coryell,  392 

The  general  rule  is,  that  in  order  to  ob- 
tain the  dissolution  of  an  injunction, 
all  the  defendants  must  answer  the 
equity  of  the  bill.  But  the  qualifica- 
tion of  the  rule  is,  that  it  is  enoush  if 
those  defendants  answer  upon  whom 
the  gravamen  of  the  charge  rests. 
Adams  v.  Hudton  County  Bank,  535 

The  filing  of  a  cross-bill  does  not,  as  a 
matter  of  course,  stay  the  proceedings 
in  the  original  suit. 

]f  the  party  filing  the  cross-bill  wishes 
to  sta^  the  cause  upon  the  original 
pleadings,  he  should  give  notice,  and 
apply  to  the  court  for  an  order  to  that 
effect.    WUliamt  v.  Carle,  543 

Where  the  cross-bill  was  not  filed  until 
a  year  after  the  filing  of  the  original 
bill,  and  after  the  proofs  had  been  ta- 
ken, and  the  original  cause  noticed 
for  hearing,  and  a  proper  decree 
could  be  made  without  the  necessity 
of  a  cross-bill,  the  Chancellor  would 
not  delay  the  hearing  on  the  original 
bill  on  the  ground  that  the  plaiutifis 
had  not  answered  the  cross-bill.  By 
Williamson,  Chancellor.  ib 

W  here  a  cross-bill  was  filed  by  two  of  the 
defendants,  who  had  put  m  their  an'> 
swers  disclaiming  any  interest  in  the 
original  suit,  and  the  cross-bill  alleged 
that  the  answers  were  filed  through 
mistake,  &c.,  the  pleadings  were  in<* 
congruous  and  irregular:  the  proper 


course  is  to  apply  for  leave  to  with- 
draw their  answers.  ih 


RAILROAD. 
See  CoRPOBATioif. 

The  Morris  and  Essex  Railroad  Com- 
pany have  no  right  to  occupy  or  nse 
Broad  and  Centre  streets,  in  the  city 
of  Newark,  in  the  manner  the  same 
are  now  appropriated  by  them,  with- 
out the  consent  of  the  mayor  and 
common  council  of  the  city  of  New- 
ark. MorrU  and  Euex  Railroad 
Company  v.  Newark,  352 

The  legislature  has  the  power  to  antho- 
rize  the  nse  of  a  public  highway  for 
the  purpose  of  a  railroad,  iu  such  a 
manner  as  not  entirely  to  destroy  its 
use  in  the  ordinary  mode.  The  nse 
of  public  highways  belongs  to  the 
public,  but  they  have  not  been  dedi- 
cated to  any  particular  mode  ol  travel 
or  use.  It  is  perfectly  consistent  with 
the  purposes  for  which  they  were  ori- 
ginally designated  and  intended  that 
the  public  authorities,  who  have  the 
control  of  them  as  public  highways, 
should  adapt  them  in  their  use  to  the 
convenience  and  improvement  of  the 
age.  ib 

The  legislature  must  be  the  judges  as 
to  the  benefit  to  the  public,  and  to 
their  authority  individuals  and  the 
public  roust  submit.  ib 

The  complainants  were  authorized  to 
construct  a  railroad  from  Morristown 
to  Newark.  That  was  the  object  of 
their  incorporation;  and  it  is  mani- 
fest, from  the  whole  act,  that  it  was 
the  intention  of  the  legislature  to 
confer  all  the  powers  necessary  to 
enable  the  corporators  to  carry  out 
the  object  for  which  they  were  in- 
corporated. But  it  does  not  follow 
that  because  the  legislature  intended 
to  confer  upon  the  company  all  the 
powers  necessary  for  them  to  carry 
out  the  object  for  which  they  were 
incorporated,  that  they  are  therefore 
necessarily  clothed  with  all  powers 
to  meet  that  necessity ;  and  that  when 
not  expressed,  such  powers  are  to  be 
derived  by  implication.  In  a  limited 
sense,  the  proposition  is  true,  when 
the  power  sought  to  be  implied  does 
not  take  away  or  impair  the  legal 
rights  of  individualt  or  of  any  odier 
corporation .  ib 

The  public  rights  m  the  highwayi  of  the 
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State  can  be  impaired  w  interfevd 
with'  b;|^  nothing  short  of  the  author- 
ity conferred  by  the  sovereign  power. 
That  aathoriXy  mast  be  expreggly 
^ven;  or  if  conferred  by  impHeaUan, 
It  must  be  a  neceuary  implication. 

ih 

Heldf  that  the  right  is  not  given  by  this 
charter  in  exprtM  terms,  and  it  can- 
not be  implied,  from  any  of  its  pro- 
visions, to  appropriate,  for  the  pur- 
pose of  their  raih*oad,  more  than  one 
half  mile  of  the  principal  public 
highway  of  Newark  without  the  con- 
sent of  the  appropriate  public  author- 
ities of  the  city. 

That  the  acts  of  defendants,  upon  which 
complainants  rely  as  establishing  con- 
sent, are  not  sufficient.  There  was  no 
license  siven  to  the  company,  either 
by  parol  or  in  writiug;  and  no  fraud 
can  be  inferred  from  the  fact,  that  the 
defendants  did  not  interfere,  but  stood 
by  in  silence,  while  the  complainants 
expended  their  money  in  the  con- 
struction of  their  road  upon  the  pub- 
lie  highwayt. 

There  is  no  legislative  sanction,  either 
in  the  supplement  of  2d  March,  1836, 
or  in  the  further  supplement  of  22d 
February,  1838,  to  the  company's  oc- 
cupying an^  public  highway,  without 
first  obtaining  the  consent  of  the  pro- 
per legal  authorities.  They  will  not 
warrant  such  a  construction.  ib 


RECEIVER. 


Where  a  copartnership  is  not  determi- 
nable at  will,  and  the  court  is  resorted 
to  for  the  purpose,  a  receiver  will  be 
appointed  of  course.  The  reason  is, 
that  whatever  justifies  the  court  in 
decreeing  a  dissolution,  estabh'shes 
the  propnety  <}f  appointing  a  receiver. 
Birdsall  v.  Colie,  63 

But  when  a  partnership  is  dissolved  by 
mutual  consent,  or  determined  by  the 
will  of  either  party,  a  Court  of  Chan- 
cery will  not,  as  of  course,  without 
any  reason,  except  that  such  is  the 
wish  of  one  of  the  parties  interested, 
assume  the  control  of  the  business, 
and  place  it  in  the  hands  of  a  mere 
stranger.  ib 

The  court  will  appoint  a  receiver  wheiv 
•ver  it  shall  appear  that  it  is  necea- 
iary  to  do  to  in  ocdar  to  protect  the 
iotttreat  of  the  partiM.  ib 

8 


RECORD,  REGISTRY. 

Where  a  mortgagee  has  released  lands, 
primarily  liable  for  his  debt,  to  the 
prejudice  of  another  mortgagee,  who 
has  a  lien  upon  a  part  only  of  the 
lands  embraced  in  the  first  mortgage, 
the  court  may  prevent  the  first  mort- 
gagee from  enforcing  his  mortgage 
upon  the  portion  of  the  laud  common 
to  both  mortgages  until  he  deducts 
from  his  debt  the  value  of  the  land 
released.  But  the  mortgagee  will  not 
be  liable  to  such  consequences,  unless 
he  has  knowingly  and  wrongfully  pre- 
judiced the  righu  of  the  other  mort- 
gagee. He  must  have  knowledge  of 
the  other  mortgagees*  rishts.  If  he 
releases  without  notice,  be  is  not  to 
be  a  sufferer.  If  the  other  mortgagee 
vvishes  to  protect  himself,  he  must 
give  notice  of  his  rights. 

The  statute  does  not  make  the  record 
notice  for  any  such  purpose.  Blair  v. 
Ward,  1 19 

To  destroy  the  title  acquired  by  prior 
registry,  it  is  necessary  that  the  party 
should  have  notice  of  a  prior  subsist 
ing  outstanding  title.  It  is  not  enough 
that  be  has  notice  that  a  prior  deed 
has  been  executed,  if  the  notice  con- 
veys, also,  the  information  that  the 
title  is  not  in  existence.  Holmes  v. 
Stout,  419 

The  ground  upon  which  the  title  ac- 
quired by  a  prior  registry  of  a  deed 
IS  lost,  in  case  of  notice  to  the  second 
grantee  of  the  existence  of  the  prior 
conveyance,  is  that  it  is  a  fraud  iu  the 
second  prantee  to  take  a  deed  know- 
ing or  naving  reason  to  suspect  the 
existence  of  the  prior  title.  ib 

Unless  the  information  given  concern- 
ing the  existence  of  the  previous  con- 
veyance was  of  such  a  character  as 
to  taint  his  conduct  with  fraud,  as 
against  those  claiming  under  the  prior 
title,  the  notice  cannot  affect  the  va- 
lidity of  his  title.  ib 

Possession  is  sometimes  notice  of  claim 
of  title  sufficient  to  put  a  purchaser 
on  inquiry;  but  it  must  be  an  actual 
possession  manifested  by  notorious  acta 
of  ownershio,  snch  as  would  naturally 
be  observea  by,  and  known  to  the 
public  ib 

Gutting  wood  occasionally,  under  oir- 
cumstanoes  which  might  be  regarded 
as  so  many  trespasses  quite  as  proba- 
bly as  acta  of  ownership,  is  not  evi- 
dance  of  sach  possession.  H 

The  grantee  of  a  bona  fide  purchaser 
witDoat  notice  is  not  to  be  charged 
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with  the  eDcambrftnee  or  fraud,  al- 
though directly  known  to  him  before 
he  acquired  his  title ;  otherwise  the 
lots  must  be  visited  open  the  bona 
Jide  purchaser,  as  he  would  thereby 
be  obliged  to  keep  the  property,  or 
to  sell  it  at  such  a  price  as  would  en- 
able his  purchaser  to  discharge  the 
encumbrance  or  purge  the  fraud,    ib 


RELEASE. 

A  debt  of  record  cannot  be  released  by 
parol.  How  fiir  a  declaration,  that  a 
decree  was  satisfied,  would  bind  a 
party  against  one  who  upon  the  faith 
of  it  has  advanced  money,  is  another 
question.    Terhune  v.  CoUon,         21 

Payment  by  the  debtor  operates  for  the 
benefit,  and  as  a  release  in  favor  of 
creditors  having  liens  on  the  same 
fund  bound  by  the  judgment.  Stoul 
v.  Vankirk,  79 

Parol  evidence  is  admissible  for  the 
purpose  of  establishing  an  alleffation 
of  fraud  in  the  inception  of  a  release. 

Where  the  fact  was  established  that  the 
parties  to  a  general  release,  at  the 
time  of  the  execution  of  it,  under- 
stood perfectly  that  the  object,  and 
the  sole  object,  was  to  make  the  re- 
lessee  competent  as  a  witness  in  a 
pending  suit,  it  cannot  be  used  to 
oar  a  recovery  on  a  bond  and  mort- 

That  the  relessee  intended  at  the  time 
to  make  use  of  the  opportunity  to 
obtain  a  general  release,  and  turn  the 
transaction  from  an  innocent  to  a 
fraudulent  purpose,  makes  him  a 
fraud  doer.  Martin  v.  Righterf     510 


SALE. 

Where  the  testator  directs  a  sale  of  land 
to  be  made,  and  the  proceeds  to  be 
divided  among  his  heirs  at  law,  they 
may  elect  to  take  the  lands,  and  a 
court  of  equity  will  secure  to  them 
the  benefit  of  that  election.  So  where 
all  interested  had  entered  into  an 
agreement  to  divide  the  real  estate  it- 
sell*  in  such  pro()ortions  as  they 
deemed  just  in  reference  to  their  re- 
spective interest  in  the  proceeds,  and 
It  appeared  that  the  parties  had  lived 
ten  years  under  the  agreement ;  that 
iIm  ownership  of  the  property  had 
beoome  ao  changed  that  toe  agree* 


fnent  could  not  be  distariied  without 
erossly  violating  the  rigfata  of  some  of 
me  parties  to  it,  and  fraodiilently  de- 
priving them  of  their  property ;'  that 
the  executors  had  acquiesced  in  it, 
and  induced  such  a  state  of  thinn  as 
made  it  a  fraud  in  them  to  disturb  it. 
the  court  said,  that  the  plea  that  such 
an  agreement  was  illegal  because  one 
of  the  parties  was  n.feme  covert,  came 
with  an  ill  grace  as  a  defence  on  the 
part  of  the  executors,  who  had  sub- 
sequently sold  a  portion  of  the  pro- 
perty released  onaer  the  agreement. 
Scudder  v.  St&ut,  377 

At  the  time  of  the  execution  of  the 
agreement,  the  husband  of  one  of  the 
parties  had  been  absent  six  years  and 
upwards.  The  report  was  that  he  was 
dead:  it  was  so  considered  by  the 
family.  When  the  executors  sold  the 
property,  he  had  been  absent  sixteen 
years,  and  the  party  was  married 
again.  At  that  time,  no  court  of  law 
or  equity  would  have  disturbed  the 
agreement  on  the  ground  alleged,  ib 

But  althoueh  the  executors actedin  bad 
faith,  and  in  violation  of  the  rights  of 
those  interested  in  the  will  of  the 
testator,  it  does  not  follow,  as  a  con- 
sequence of  their  fraud,  that  a  sale 
mside  by  them  is  void,  they  beinsr  au- 
thorized by  the  will  to  sell  the  land, 
and  there  being  no  proof  that  the 
grantees  were  cognizant  of  the  agree- 
ment, ib 

Where  the  purchase  money  of  such  sale 
had  been  wrongfully  paid  over  to  one 
not  entitled  to  it,  the  court  held  com- 
plainants entitled  to  an  account,  and 
ordered  the  money  brought  into 
court.  ib 


SPECIFIC  PERFORMANCE. 

A  person  may  make  an  agreement, 
which  will  be  legally  binding  u|)un 
him,  to  make  a  particular  disposition 
of  his  property  by  last  will:  and  a 
court  oi'  equity  will  decree  the  spe- 
cific performance  of  such  an  agree- 
ment upon  the  principles  which  go- 
vern the  court  in  the  exercise  of  this 
branch  of  its  jurisdiction.  Joknton  v. 
HubbeU,  33*2 

The  complainant  applied  to  the  defend- 
ant to  purchase  bis  fium.  After  some 
negotiation,  it  was  agreed  between 
them,  that  if  the  oomplainant  woald 
purchase  the  Bats  hm,  the  deiend- 
ant  woqU  exchange  liit  hrm  for  the 
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Batz  farm  and  a  thoaiand  dollars.  At 
the  reqaest  of  complainant,  defend- 
ant went  to  consalt  his  wife  and  fa- 
mily ;  and,  on  retnming,  said  they 
would  all  assent  to  the  arranffen^ent. 
Gomplainant  then  parchased  the  Butz 
farm ;  and  being  obliged  to  leave,  au- 
thorized his  brother,  as  agent  for  him, 
to  enter  into  a  written  agreement 
with  defendant  for  the  excbange  of 
farms.  The  agreement  was  executed, 
by  which  it  was  agreed  that  com- 
plainant should  convey,  free  and  clear 
of  all  encumbrances,  the  Butz  farm 
to  the  defendant,  and  that,  on  the 
same  day,  defendant  should  convey 
his  farm  to  complainant;  and  com- 
plainant agreed  to  pay  the  difference 
of  one  thousand  dollars :  the  wife  ex- 
pressed herself  satisfied  with  the 
agreement.  At  the  time  appointed, 
complainant  tendered  his  deed,  signed 
by  himself  and  wife,  with  full  cove- 
nants, and  the  defendant  tendered  a 
deed  not  signed  by  his  wife. 

Held,  that  as  the  refusal  of  the  wife  to 
unite  with  her  husband  in  the  con- 
veyance was  owing  entirely  to  the 
contrivance  and  fraud  of  the  defend- 
ant, who  in  this  way  was  endeavor- 
ing to  deprive  the  complainant  of  the 
benefit  of  a  specific  performance  of 
the  contract,  that  the  court  should 
order  the  agreement  performed,  and 
the  conveyance  to  be  so  made  be- 
tween the  parties,  that  the  complain- 
ant may  hold  in  the  land  which  A«* 
conveys  an  indemnity  against  any  fu- 
ture claim  to  be  set  up  by  defendant's 
wife.    Younft  v.  Paul^  401 

It  was  argued  that  the  decree  would  in 
effect  force  the  wife  into  executing 
the  deed,  which  should  be  her  free 
and  voluntary  act.  The  Chancellor 
said.  "  Upon  a  careful  exnmi nation  of 
all  the  authorities,  if  the  alternative 
were  presented  to  me  of  making  a 
decree  for  specific  performance  by 
procuring  the  wife  to  join  in  the  deed, 
or  to  dismiss  the  bill,  I  should  accept 
the  latter."  t* 

The  power  of  the  court  to  direct  in- 
demnity in  such  a  case  cannot  be  de- 
nied; It  is  the  proper  and  natural 
mode  of  administering  equity  be- 
tween the  parties.  ib 

This  court  cannot  enforce  the  specific 
performance  in  a  deed,  the  oon  per- 
formance of  which  works  a  forfeiture 
of  the  estate.  The  frantor  has  fixed 
his  own  remedy,  nnd  can  forfeit  the 
eatate  atbia  pileaMuna.  Wo^dn^  r. 
Wat€t  Power  Cs,  489 


r. 


BURETF. 

If  a  person  becomes  surety  for  one  as 
administrator,  who  at  the  time  is  a 
debtor  to  the  estate  and  is  insolvent, 
and  is  never  able  to  discharge  sach 
indebtedness,  such  surety  is  not  bound 
for  such  a  delinquency  of  his  princi- 
•al.  He  is  only  bound  for  the  faith- 
111  performance  of  his  duties  as  ad- 
ministrator. 

If,  under  such  circumstances,  the  ad- 
ministrator should,  in  the  settlement 
of  his  accounts  with  the  court,  charge 
himself  with  the  debt,  and  the  ac- 
counts should  be  passed  in  such  a 
shape  as  to  bind  the  surety  for  the 
debt,  the  surety  would  be  relieved, 
upon  application  to  the  proper  tribu- 
nal, from  such  responsibility.  Har' 
her  V.  Iriekf  269 

But  if  at  the  time  the  surety  assumes 
his  responsibility,  the  administrator 
owes  the  estate,  and  is  solvent  and 
able  to  pay,  the  amount  of  the  debt 
will  be  considered,  in  law  and  equity, 
as  so  much  money  in  his  hands  as  ad- 
ministrator at  that  time,  and  conse- 
quently the  surety  will  be  responsi- 
ble for  it.  ib 


TITLE. 

Although  an  ejectment  suit  does  not 
conclude  the  parties  from  further  in- 
vestigation, this  court  will  look  at  the 
questions  which  were  really  involved 
in  that  suit;  and  if  the  legal  question 
as  to  the  title,  which  is  raised  by  the 
bill,  was  decided  by  the  court  of  law, 
and  the  party  had  by  the  judgment 
and  process  of  the  court  been  put  in 
possession,  this  court  cannot  require 
oetter  proof  of  legal  title.  Obert  v. 
OberU  98 

Although  a  man  can  have  no  easement 
on  his  own  land,  yet,  by  the  mere 
severance  of  his  title,  he  may  create 
such  easement,  and  the  test  as  to 
whether  such  toMtment  is  created,  is 
whether  it  is  essential  to  the  benefi- 
cial enjoyment  of  the  land  conveyed. 
It  is  created  ex  neeesntate^  though 
not  by  the  words  of  the  grant.  Braic' 
Iff  V.  Sharp,  206 

To  destroy  the  title  acquired  by  prior 
registry,  it  is  necessary  that  the  party 
should  have  notice  of  a  prior  suMiBt- 
ing  outstanding  title.  It  is  not  enoogh 
that  he  has  notice  that  a  prior  deed 
has  been  executed,  if  tlie  notice  cno- 
▼ays,  abo,  the  ioformatbn  that  tha 
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titld  10  not  in  ezutence.   Holme$  v. 
Stout,  419 

The  ground  upon  which  the  title  ac- 
quired by  a  prior  registry  of  a  deed 
is  lo«t,  in  case  of  notice  to  the  second 
grantee  of  the  existence  of  the  prior 
conveyance,  is  that  it  is  a  fraud  in  the 
secona  grantee  to  take  a  deed,  know- 
ing  or  having  reason  to  suspect  the 
existence  of  the  prior  title.  ib 

Unless  the  informatioD  given  concerning 
the  existence  of  the  previous  convey- 
ance was  of  such  a  character  as  to 
taint  his  conduct  with  fraud,  as  against 
those  claiming  under  the  prior  title, 
the  notice  cannot  aftect  the  validity  of 
his  title.  ib 

Possession  is  sometimes  notice  of  claim 
of  title  sufficient  to  put  a  purchaser 
on  inquiry ;  but  it  must  be  an  actual 
possession  manifested  by  notorious 
acts  of  ownership,  such  as  would 
naturally  be  observed  by,  and  known 
to  the  public.  ib 

Gutting  wood  occasionally,  under  cer- 
cumstances  which  might  be  regarded 
as  so  many  trespasses  quite  as  pro- 
bably as  acts  of  ownership,  is  not  evi- 
deuce  of  such  possession.  ib 

The  grantee  of  a  bona  fide  purchaser 
witbuut  notice  is  not  to  be  charged 
with  the  encumbrance  or  fraud,  al- 
though directly  known  to  him  before 
he  acquired  bis  title;  otherwise  the 
loss  must  be  visited  upon  the  bona 
fide  purchaser,  as  he  would  thereby 
be  obliged  to  keep  the  pnjperty,  <>r 
to  sell  it  at  such  a  price  as  would  en- 
able his  purchaser  to  discharge  the 
eucumbrance  or  purge  the  fraud,    ib 


TRUST  AND  TRUSTEE. 

This  court  has  no  right  to  institute  an 
inquiry  into  the  doctrines  or  mode  of 
worship  of  any  religious  society,  ex- 
cept such  inquiry  shall  become  abso- 
lutely necessary  for  the  protection  of 
trust  property.  Lutheran  Church 
v.  Maschop,  57 

Where  a  bill  claims  the  execution  of  a 
resulting  trust,  the  facts  from  which 
it  alleges  the  trust  results  must  be 
proved.  A  complainant  cannot  make 
one  case  by  his  bill,  and  having  failed 
to  prove  It,  abandon  it,  and  recover 
npon  a  different  one  established  by 
the  evidence.    Andrews  v.  FaraAam, 

91 

A  testator  at  his  death  left  a  widow, 
since  deceased,  and  three  minor  chil- 
dren.   His  widow  took  a  life  estate 


only  in  the  land  and  premiaes  under 
his  will.  Some  yeara  after  the  death 
of  testator,  his  widow  oonveyed  the 
premises  in  question  to  a  trustee,  in 
trust  for  the  bene6t  of  her  minor 
children,  with  power  to  dispose  of 
and  convey  the  same  to  the  best  ad- 
vantage. The  trustee  sold  the  pre- 
mises, and  the  possession  of  the  pre- 
mises ha<l  since  lollowed  his  convey- 
ance. The  court  refused  to  enjoin  the 
minor  children  from  prosecuting  an 
action  of  ejectment,  or  to  order  them 
to  execute  conveyances  or  releases, 
as  there  was  no  evidence  that  they, 
after  arriving  at  age,  had  assented  to 
the  sale,  or  received  any  considera- 
tion for  it 

The  trustee  who  had  given  a  warranty 
deed  for  the  laud,  and  remained  lia- 
ble upon  it,  was  excluded  as  a  wit- 
ness on  account  of  interest.  Farley 
V.  Woodbum^  96 

Where  a  trustee  pays  a  debt  which  is  a 
prior  lien  on  the  trust  fund,  and 
which  it  is  necessary  to  pay  in  order 
to  protect  the  fund,  for  the  benefit  of 
the  trust,  the  trustee  is  entitled  to  be 
reimbursed  out  of  the  trust  fund,  and 
this  constitutes  a  first  lien  on  the  fund. 

A  mortgage  was  executed  to  William 
Whitfield.  This  mortgage  is  abs«>hite 
upon  the  lace  of  it.  But  it  was  exe- 
cuted in  trust,  and  the  trust  is  de- 
clared in  an  instrument  of  writing  be- 
tween Abraham  J.  Jeroloman  and  the 
mortgagee.  By  the  plain  constructiou 
oi  the  instrument,  it  secured,  first,  to 
WiUiam  Whitfield,  John  Kennedy, 
and  Abraham  V.  Speer,  such  sum  or 
sums  of  money  as  were  due  and 
owing  to  them,  or  to  either  of  them, 
from  Abraham  J.  Jeroloman  at  the 
time  of  its  execution,  as  well  as  all 
such  sums  of  money  as  they  should 
advance  on  account  of  any  judgments, 
or  other  claim  or  debt,  then  existing 
against  Jeroloman,  and  the  interest 
accruing  thereon;  and  second,  it  se* 
cures  to  John  S.  King,  William  H. 
Brant,  Peter  Coomau,  and  Minard 
Cooman,  the  several  amounts  of  mo- 
ney then  due  and  owing  to  them,  or 
either  of  them,  and  to  Joseph  Budd, 
the  sum  of  one  hundred  dollars.  Held, 
the  debt  due  Speer  at  the  time  of  the 
execution  of  the  writing  has  a  pre- 
ference over  any  advances  mbsequeut" 
Iff  made  by  any  of  the  parties  to  the 
instrument.   Speer  yr,  Wkitfitid,  107 

The  rule  of  the  common  law  is  nndoubu 
•dly  well  established,  tbaCatniatee,ex- 
ecator,  or  administritar  sfanll  have  no 
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allowance  for  his  care  or  trouble.  The 
Court  of  Chancery,  independent  of 
any  statute  law  or  local  custom,  has, 
with  few  exceptions,  adopted  this 
rule.     WarboMi  v.  Armatrong^      263 

lu  New  Jersey  the  rule  is  diflTerent  Ex- 
ecutors, administrators,  guardians,  and 
trustees  are  allowed  compensation  by 
statute,  and  the  principle  upon  which 
allowance  is  to  be  made  is  regulated 
by  statute.  The  statute  decmres  it 
shall  be  made  with  reference  to  their 
actual  pains,  trouble,  and  risk  in  set- 
tling the  estate,  rather  than  in  respect 
to  the  quantum  of  the  estate.  ib 

The  commissions  are  a  compensation 
for  the  faithful  discharge  of  duty. 
Where  a  testator  gave  discretion  to 
trustees  to  sell  land,  and  directed 
that,  if  sold,  the  proceeds  should  be 
invested  in  good  landed  security; 
held  that  if  the  funds  arising  from  the 
sale  had  been  in  the  hands  of  the  trus- 
tees, and  had  remained  so  for  a  long 
period  without  any  security,  that 
they  had  violated  their  duty  as  trus- 
tees, and  were  not  entitled  to  com- 
missions, ib 

Trustees  who  did  not  invest  according 
to  the  terms  of  the  trust  compelled 
to  pay  the  costs  of  the  suit,  the  com- 
plamant  having  been  driven  into  liti- 
gation to  establish  the  amount  of  the 
trust  fund.  ib 

A  father  placed  trust  funds  in  the  hands 
of  his  son  in  law,  for  the  benefit  of  his 
daughter.  The  son  in  law  purchased 
real  estate  with  the  trust  funds,  and 
took  the  deed  in  his  own  name. 

Held,  that  the  court  would  protect  the 
real  estate  against  a  judgment  and 
execution  creditor  of  the  husband. 
Lathrop  v.  CHiberif  345 

Where  property  is  so  held  by  the  hus- 
band, and  he  expends  his  own  mo- 
ney, to  a  large  amount,  in  making  im- 
provements upon  the  trust  property, 
for  the  purpose  of  protecting  it  from 
his  creditors,  the  court  might  pro- 
perly refuse  its  aid  in  protecting  the 
trust  property,  and  certainly  would 
not  interfere,  except  so  far  as  to  pro- 
tect the  fund  in  the  property  belong- 
ing to  the  wife.  ib 

On  a  bill  filed  on  behalf  of  an  infant 
complainant  to  compel  executors  and 
trustees  under  a  will  to  account  for 
the  estate  of  the  teatator  which  has 
come  to  their  hands,  and  for  the  exe- 
cution of  their  trust,  oomplainanto  are 
entitled  to  an  aoooont  as  a  matter  of 
coarse.   Holcomht  v,  CofytU,       392 

The  testator  directi  thill  all  the  remdae 


of  his  personal  estate,  after  payment 
of  debts  and  legacies,  sliall  be  invested 
in  productive  real  estate.  This  does 
not  authorize  the  executors  to  pur- 
chase vacant  lots,  and  erect  build lugs 
upon  them.  Such  property  CHunot 
be  considered  productive  real  estate. 

ib 

The  testator  authorizes  his  executors  to 
make  suitable  and  convenient  im- 
provements and  necessary  repairs  on 
the  real  estate  in  their  possession. 
This,  in  connection  with  the  language 
used  as  to  the  purchase  r)f  pi'oductive 
real  estate,  is  inconsistent  with  the 
idea  that  the  testator  meant  his  ex- 
ecutors to  purchase  vacant  lots,  and 
erect  buildmgs  upon  them.  ib 

The  testator  directs  the  disposition  of  a 
surplus,  which  he  contemplates  will 
remain  after  the  improvements  mide: 
this  hardly  comports  with  the  idea 
that  they  should  use  the  funds  in 
their  hands  indiscriminately  in  the 
erection  of  build iugs.  ib 

J.  K.,  of  the  firm  of  McM..  R.  &  Co., 
when  the  firm  was  in  failing  circum- 
stances, conveyed  his  real  estate  to  F. 
D.,  in  trust  for  his  wife.  The  deed 
was  set  aside  in  favor  of  the  complain- 
ants, who  were  judgment  and  execa- 
tion  creditors  of  the  firm,  on  the 
ground,  that  from  the  answer  of  the 
aefendants,  and  the  proofs  in  the  case, 
it  appeared  that  no  cuusideration  was 
paid,  and  that  it  was  executed  for  the 
purpose  of  protecting  the  property 
irom  the  creditors  of  the  firm.  IVih 
ton  V.  King,  396 

If  a  woman,  on  the  eve  of  her  marriage, 
rightfully  placed  a  part  of  her  estate 
in  her  sister's  hands  in  trust  for  the 
children  of  her  intended  marriage, 
and  there  weie  uo  children  of  the 
marriage,  the  fund  belongs  to  the  hus- 
baud  on  the  death  of  the  wife. 

Where  there  were  children,  who,  as 
cestui  que  trustSf  disclaimed  title,  and 
renounced  all  right  to  the  fund,  and 
declined  to  accept  it,  the  fund  be- 
longs to  the  husband,  as  administra- 
tor.   WUliam*  v.  Carle,  543 


VESTED  RIGHTS. 

The  legislature  may  give  additiobal 
powers,  from  time  to  time,  to  corpo- 
rations; the  acts  of  the  corporation, 
in  porsaance  of  sach  authority,  aro 
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biiidiiig,  onleti  thejr  conflict  with 
retted  rights  or  impair  the  obligation 
of  contracts.  Oiford  t.  New  Jersey 
Railroad  Co.,  171 

By  the  supplement  to  the  charter  of  the 
Newark  and  Bloomfield  Railroad 
Gompany,  passed  March  26th,  1852, 
(  3,  it  is  enacted,  that  nothing  in  the 
supplement  contained  shall  oe  con- 
strued  to  impair,  in  any  manner,  any 
reversionary  interest  or  Tested  right 
which  the  state,  or  any  incorporated 
company  or  companies,  or  any  indi- 
vidual, may  possess  under  the  charter 
of  the  Bridge  Company.  This  pro- 
vision is  also,  in  emsct,  containea  in 
the  constitution.  ib 

A,  stockholder  of  the  Bridge  Company 
has  a  vested  right  in  the  value  of  his 
stock  and  interest  in  the  franchise  of 
exclusive  tolls,  and,  as  ancillary  to 
this,  an  interest  in  the  exclusive  right 
of  building  bridges  over  the  rivers 
Passaic  and  Hackensack.  ib 

Any  act  of  the  corporation  impairing 
these  rights  of  a  stockholder  without 
his  consent,  either  express  or  implied, 
would  not  be  binding  on  him  under 
the  above  provisions,  except  in  a  pro- 
ceeding authorizing  the  taking  of  pri- 
vate property  for  public  uses  upon 
making  compensation.  But  long  ac- 
quiescence will  be  considered  as 
equivalent  to  a  consent,  and  what- 
ever ground  of  equity  an  individual 
stockholder  may  have  had,  a  counter 
equity  may  ari  e  from  lapse  of  time. 

ib 

The  act  of  the  legislature,  passed  the 
17th  March,  1854,  declaring  Little 
Timber  creek  to  be  a  public  high- 
way, which  authorizes  and  requires 
the  township  committee  to  remove 
the  dam,  is  in  violation  ofthe  constitu- 
tion of  the  United  States,  which  de- 
clares that  no  state  shall  pass  any  bill 
of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  con- 
tracts. It  was  a  virtual  repeal  of  the 
act  of  1760,  under  the  provisions  of 
which  rights  had  became  vested,  and 
valuable  property  had  been  acquired. 
It  is  in  violation  of  good  faith.  It  im- 
pairs the  obligation  of  a  contract. 
Oloverv.  Powell,  211 

The  act  of  1854  was  also  repugnant  to 
to  the  constitution  ofthe  state  of  New 
Jersey,  as  taking  private  property  for 
public  use  without  just  compensa- 
tion.  ib 

A  partial  destniction  or  diminution  of 
value  is  the  taking  of  private  property. 

ib 


WATBBCOUBSBS. 

A.  is  the  owner  of  two  hram,  throogh 
which  runs  a  natural  stream.  He  sells 
to  B.  the  farm  upon  which  the  water- 
coarse  has  its  ongin ;  A.  is  entitled  to 
have  the  water  flow  opon  the  farm 
which  he  reserves  the  same  as  be  en- 
joyed it  when  he  severed  his  title,  be- 
cause the  watercourse  did  not  begin 
by  the  consent  or  the  act  of  the  par- 
ties, but  ex  jure  nalurm.  But  water 
conveyed  by  pipes  is  a  thing  which 
is  created  and  controlled  by  the  par- 
ties, and  is,  in  its  very  nature,  differ- 
ent from  a  natural  watercourse. 

C.  8.  died,  leaving  a  lar(^e  fiuin,  through 
which  was  an  artificial  watercourse. 
Proceedings  were  had  in  the  Orphans 
Court  for  partition  among  the  heirs, 
and  a  portion  of  the  &rm  through 
which  the  artificial  watercourse  run 
was  set  off*  to  part  of  the  heirs,  and 
another  portion  was  sold  under  an 
order  of  the  court.  Hekl,  that  the 
purchasers  were  entitled  to  the  en- 
joyment of  the  watercourse  as  it  ex- 
isted at  the  time  of  sale.  The  act  of 
the  commissioners  was  no  such  severe 
ance  of  the  unity  of  title  as  would 
govern  the  rights  of  the  grantor  to 
the  enjoyment  of  the  watercourse. 
Brakely  v.  Sharp,  206 


WILL. 

In  ibis  case,  the  words  were,  **  I  give, 
devise,  and  bequeath  to  my  beloved 
wife,  Elizabeth  M.  Clark,  six  hun- 
dred dollars,  at  the  end  of  six  months 
after  my  decease,  and  my  gold  watch, 
which  she  carries,  and  the  silver  tea- 
spoons, the  two  sets  of  window  blinds 
in  the  back  room,  and  the  hall  lamp, 
which  she  brought  me  at  or  after  our 
marriage ;  and  her  acceptance  of  the 
above  gift  shall  for  ever  exclude  her 
from  any  further  demands  on  my  ««- 
<a/«.'*  It  was  insisted  that  the  accept- 
ance of  the  sift  excluded  the  widow 
from  any  furtner  demand, only  against 
the  personal  estate;  that  the  legacy 
was  to  be  paid  her  by  the  executor, 
and  that  against  UuU  esUUe  omt  of 
wkieh  tke  legaew  wot  to  be  paid  she 
was  exdnded  from  any  farther  de- 
mands. It  was  hekl,  that  if  the  other 
parts  of  the  will  gave  no  farther  in- 
dication of  the  testator's  intention, 
this  construction  oiigbt  prevail.  But 
as  the  tesutor  had  pot  both  raal  and 
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penonal  ettate  in  the  bands  of  the 
executor  for  ditpoeition,  and  disposed 
of  bis  whole  estate,  real  and  personal, 
through  the  executor,  the  personal  to 
pay  the  widow  the  legacy,  and  the 
disposition  was  inconsistent  with  the 
wiaow*8  enjoyment  of  her  legal  right, 
it  was  the  clear  and  manifest  implica- 
tion, from  the  whole  will,  that  the 
testator  did  intend  the  gif^  to  be  in 
lieu  of  dower,  and  did  not  by  the  use 
of  the  word  "  estate'*  mean  personal 
estate  only.    Norriay,  Clark,        51 

Dower  is  a  legal  risht,  which  is  favored 
both  in  law  ana  equity.  To  debar 
the  widow  of  this  right,  and  put  her 
to  an  election  between  her  dower 
and  a  bequest  iu  the  will,  there  must 
be  some  exprera  declarations  of  the 
testator  excluding  her  from  her  ri^ht, 
or  it  must  be  clear,  by  implication, 
that  such  was  his  intention.  ih 

The  personal  estate  is  the  only  fund  for 
the  payment  of  legacies,  uuless  a  con- 
trary intention  appears  in  Uie  will. 
8im9  V.  SifM,  158 

Where  a  legacy  is  made  an  express 
charge  upon  the  land,  if  the  personal 
estate  in  the  hands  of  the  executor 
is  sufficient  to  pay  the  legacy,  aiid  the 
executor  squanders  the  estate,  the 
legatee  cannot  resort  to  the  land.  The 
land  is  debtor  for  the  legacy  only, 
and  not  for  the  misconduct  of  the  ex- 
ecutor, ib 

Where  theexecutor  has  in  his handsfunds 
sufficient  to  pay  all  the  legacies,  and 
after  paying  some  of  them,  squanders 
or  misapplies  the  residue  of  toe  fund, 
the  legatees  unpaid  cannot  resort  to 
the  others  for  contribution;  the  lega- 
tees who  have  received  payment  are 
entitled  to  the  benefit  of  their  dili- 
gence. When  there  is  an  original  de- 
ficiency ot  atMsets,  the  rule  is  dilTer- 
ent;  and  the  rule  msy  have  a  diifer- 
eut  uppticHtion  when  there  is  a  parti- 
cipiition  ill  misapplying  the  assets  be- 
tween the  executfir  aud  such  legatees 
as  are  paid  their  legacies.  ib 

Hope  Cowperthwait,  by  her  will,  di* 
recte<i  her  trustees  to  pay  a  certain 
fund,  H0  follows:  **unto  such  of  the 
hmthern  aiul  sisters  of  my  daughter 
Hannuh  nnd  their  children,  aud  in 
such  proportions  as  my  said  daughter 
H.  shall  by  her  last  will  and  testa* 
ment,  or  writing  in  nature  thereof, 
signed  by  her  hand,  and  attested  by 
two  credible  witnesses,  direct  and  ap« 
|Kiint.** 
This  language  gives  to  the  donee  a  dis* 
cretioQ  aa  to  a  selectiou  between  the 


objects  nniMd.  LippineoUr,  RUg* 
waif,  164 

After  the  language  quoted  above,  fol- 
lows **  my  will  bemg  that  my  said 
daughter  shall  in  such  case  have 
power  to  dispose  of  the  same  amonff 
her  brothers  and  sisters,  and  their 
children,  in  such  proportions  as  she 
may  think  fit,  but  to  no  other  person 
or  persons  whatsoever.**  t^ 

This  limited  the  power  of  appointment, 
and  entitled  each  of  the  brothers  and 
sisters  of  Hannah  Lippincott  to  a 
portion  of  the  fund.  ib 

B.  E.  went  to  the  office  of  8.,  a  acrive- 
ner,  who  drew  her  will,  and  after  it 
was  executed,  8.,  at  the  request  of  E. 
£.,  put  it  in  his  private  secretary  with 
his  private  papers  for  safe  keeping. 
To  the  knowlc^lge  of  8.,  the  will  was 
never  sent  for,  or  taken  away  by  E. 
E.,  and  during  frequent  conversatkmi 
between  B.  B.  and  8.,  the  will  was 
spoken  of.  E.  B.  dies,  and  8.,  upon 
searching  for  the  will,  finds  it  gone 
from  the  place  where  he  deposited 
it,  and  upon  search  cannot  find  it.  He 
states,  under  oath,  that  be  believes 
the  will  to  have  been  clandestinely 
taken  from  his  secretary :  held,  that 
the  presumption  is  that  this  was  the 
last  will  of  B.  B.,  and  unless  that  pre- 
sumption is  overcome  in  some  legal 
way.  will  be  established.  HUdretk 
v.  Schilling er,  196 

The  evidence  in  this  case  stated,  and 
the  reasons  given  for  the  conclusion , 
that  the  evidence  does  not  overcome 
the  presumption  infavorof  the  alleged 
paper  being  the  last  will  of  B.  B.  ib 

There  is  no  reason  for  the  court  sub- 
mitting the  question  of  fact,  whether 
a  will  tins  been  cancelled,  or  surrep- 
titiously destroyed,  to  a  jury,  where 
the  evidence  is  such  as  tu  create  no 
embarmssing  doubt  iu  the  mind  of 
the  court.  ib 

The  testator  first  charged  all  his  estate, 
both  reHl  and  personal,  with  the  pay- 
ment of  his  debts;  he  then  declared 
that  the  revenues  should  be  used  for 
that  purpose,  U)gether  with  such  other 
appropriations  aa  he  makes.  Held, 
that  the  word  appropriations  evinced 
the  intention  ol  the  testator  to  desig- 
nate and  set  apart  the  portion  referred 
to  from  his  other  property  tor  a  spe- 
cific object,  viz.  Ui  constitute  a  fund 
in  the  hands  of  his  executors  to  pay 
his  debu.    Whitehead  v.  Gibbon;  230 

It  is  a  settled  rule,  that  the  personal  es- 
tate is  the  primary  fund  to  pay  the 
debts,  and  that  it  is  not  relieved  from 
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the  bartben  by  the  debts,  in  ezpreas 
termt,  being  doarged  upon  the  realty; 
and  that  wherever  it  is  aided  either 
by  a  legal  or  an  equitable  fund,  it 
must  be  itself  in  the  first  place  ap- 
plied. 

This  rule  is  within  the  control  of  the 
testator,  aod  is  not  applicable  where 
his  intention  to  the  contrary  is  either 
expressed  or  clearly  implied.  That 
intention  must  uot  be  simply  to  charge 
the  realty,  but  to  exonerate  the  per- 
sonalty, ib 

PerM>iiui  pntperty  not  specifically  be- 
queathed, must  be  applied  before 
specific  legacies.  t^ 

A  residuary  clause  in  a  will  was  as  fol> 
lows;  "All  the  rest  and  residue  of 
my  estate,  real  and  personal  and 
mixed,  wherever  it  may  be  situated 
or  found,  that  I  may  die  possessed  of, 
uot  herein  before  enumerated,  pro- 
vided for,  given,  &c.,  1  do  hereby 
give,  &c.,  to  my  son  William.''  It 
was  argued  that  testator  did  not  die 
possegsed  of  the  rents  of  bis  real  es- 
tate and  the  interest  on  obligations, 
&c.,  which  accrued  after  his  decease. 
But  it  was  held  that  it  was  the  iuten- 
tion  of  the  testator  that  the  residuary 
clause  should  embrace  everything  he 
had  a  right  to  dispose  of,  not  specifi- 
cally devised  or  bequeathed.  ib 

**l  give  and  liequeath  unto  my  be 
"loved  wife,  8usuu  Ward,  all  m 
••  property,  both  real  and  jiersona 
*'to  be  disposed  of  in  such  man- 
**  ner  as  she  may  think  proper  for 
*'tbe  benefit  of  the  family;  it  is 
"  my  wiith  that  my  youngest  daugh- 
"ters,  Mary  and  Caroline,  shall  have 
*'an  education  equal  to  my  daughter 
*•  Pliebe,  and  my  two  sons,  Syden- 
**  ham  and  John,  to  be  educated  and 
"fully  prepared  to  enter  college,  or 
"the  study  o(  a  profession;  but  pro- 
"  vided  either  ot  them  should  not 
"choose  to  have  such  an  education, 
"  the  one  who  does  not,  to  be  made 
"  equal  in  properly  to  the  expense  of 
"educating  the  other,  in  which  case 
"  the  mollior  is  to  be  judge,  or  in 
"  case  of  her  decease  my  executors, 
*'  whom  I  shall  apixiint.  After  the 
"  children  arrive  at  age,  1  leave  itdis- 
"crelionary  with  Susan,  my  loving 
"  wife,  what  d(»nation  to  make  them 
"  out  of  the  property,  and  in  case  ol 
"  her  decease  or  marriage  to  be  left 
"  with  the  executors,  whom  I  shall 
"  hereatler  nuuie,  but  in  every  resiiect 
"  1  wish  theui  made  as  near  equal  as 
"can  be." 


{ 


Testator  appotntad  his  wife,  his  brother, 
and  brother  in  law  ezccntors.  The 
wife  alone  proved  the  will,  the  others 
renounced. 

Held,  that  Susan  Ward  took  the  pro- 
perty in  trust  for  herself  and  chiloren 
while  she  lived  and  remained  bis 
widow ;  that  the  property  was  to  be 
used  for  their  mutual  benefit,  "  in 
such  manner  as  she  might  think  pro- 
per/' except  in  the  particular  speci- 
fied by  the  testator,  and  so  that  in 
every  respect  the  children  should 
have  an  equal  share  of  his  property. 

That  Susan  Ward  had  no  right  to  dis- 
pose of  the  property  iu  question  by 
will ;  that  it  belonged  to  the  children 
by  the  will  ol  their  lather,  and  is  to 
be  divided  among  them  equally. 
Ward  V.  Peloubei,  304 

A  testator  ^ives  and  bequeaths  all  his 
property  in  trust  for  the  payment  of 
certain  annuities  and  legacies,  and 
then  says,  **  And  to  my  two  aforesaid 
daughters  I  give  and  bequeath  the 
retidue  of  all  my  estates,  real  uud  per- 
sonal. 

Held,  that  the  legal  title  to  the  residue 
passed  by  the  will  tu  the  daughters. 
That  the  annuities  and  legacies  were 
a  charge  upon  the  estate,  but  when 
they  were  satisfied  the  estate  was  dis- 
charged of  all  trusts.  Huniv.HyrU,3\o 

A  pei'sou  may  make  an  agreement, 
which  will  be  legally  binding  upou 
him,  to  make  a  particular  disposition 
of  his  property  by  last  will.  A  court 
of  equity  will  decree  a  specific  |>er- 
formance  of  such  an  agreement.  John- 
son V.  HubbeU,  33*2 

A  testator  made  certain  specific  devices 
and  beouests  to  several  ol  his  ciiil* 
dren.  He  then  gave  a  life  estate  to 
his  wife  in  his  real  and  personal  pro- 
perty not  specifically  disposed  of.  He 
then  declared  that  his  reid  and  per»o> 
nal  estate,  after  the  death  of  hi<*  wife, 
unless  his  wife  chose  to  give  u|»  the 
estate  before  her  decease,  >hi»tdd  be 
B\)ld,  and  divided  aiuuug  certain  wi' 
his  children;  and  then  declares,  tbtt 
if  any  of  his  children  should  die  wiiii- 
out  lawful  is^ue  of  the  bt>dy  begot- 
ten, then  his,  her,  or  their  share,  <»r 
legacy,  should  be  etjijully  divided 
among  the  9urvivor§,  hhure  and  share 
alike.  Held,  that  he  uoed  the  term 
survivors  with  reference  to  the  |)eri<id 
when  the  estate  should  be  divided, 
after  the  happening  of  the  event 
mentioned  in  m»  will,  to  wf'ii,  tk^  dra:k 
of  his  wife,  Williamson  v.  Vkambsr* 
lain,  d73 
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Where  the  testator  directs  a  nle  of  land 
to  be  made,  and  the  proceeds  to  be 
divided  among  bis  heirs  at  law,  they 
may  elect  to  take  the  lands,  and  a 
coart  of  eqaity  will  secure  to  them 
the  benefit  of  their  election.  Scudder 
V.  Stout,  377 

A  residuary  disposition  will  carry  all  the 
contingent  or  reversionary  interest 
which  a  specific  devise  shall  leave 
undisposed  of.  Generally  speaking, 
where  a  specific  devise  fails  on  ac- 
count of  its  being  void  ab  initio  the 
property  so  devised  will  so  to  the 
neir  at  law.  But  if  the  specific  devise 
dispose  only  of  a  partial  or  contingent 
interest  in  the  lands,  leaving  an  ulte- 
rior  or  alternate  interest  undisposed 
of,  that  would,  in  the  absence  of 
disposition,  descend  to  the  heir.  Such 
unaisposed  of  interest  will  pass  by  a 
general  residuary  clause.  Executors 
of  Shreve  v.  Shreve,  385 

Every  residuary  devise  of  real  estate, 
however  general  the  terms  of  it,  is 
in  its  nature  specific.  As  this  princi- 
ple follows  from  the  fact,  that  the  de- 
visor can  only  devise  the  lands  to 
which  he  is  actually  entitled  at  the 
time  of  making  his  will,  a  question 
might  arise,  how  for,  in  New  Jersey, 
it  snould  be  considered  applicable  to 
after  acquired  lands,  since,  by  the 
statute  of  1854,  the  distinction  be- 
tween real  and  personal  estate  in  this 
E articular  is  abolished.  ib 

ere  no  directions  are  given  by  the 
testator  for  the  payment  bf  his  debts, 
specific  legacies  must  be  appropriated 
before  real  estate  devised ;  but  where 
the  testator  makes  his  debts  a  charge 
upon  his  real  as  well  as  personal  es- 
tate, or  upon  his  estate  generally,  the 
devisees  and  legatees  must  bear  their 
respective  share  of  the  burthen  pro 
rata ;  and  this  is  the  case  where  the 
testator  commences  his  will  with  a 
eeneral  direction  that  his  debts  shall 
be  paid.  ib 

The  testator  left  four  daughters,  two 

trandsons,  children  of  a  dcK^eased  son, 
is  deceased  son's  widow,  and  his 
own  wife,  the  devisees  of  all  his  pro- 
perty. He  first  directs  his  executors 
to  pay  off  and  discharge  all  his  debts. 
He  ffives  to  his  wife,  during  her  na* 
tural  life,  the  sole  and  exclusive  use 
of  all  his  plate,  books,  &c.  To  his 
daughter  in  law,  he  devises  the  sole 
and  exclusive  nse  and  occupancy  and 
all  the  rents  and  profits  of  toe  Biddle 
farm,  to  be  held  and  eiuqyed  by  her 
finom  the  time  of  his  decease  until 


the  25th  day  of  March,  fanmediately 
preceding  toe  time  when  his  grana- 
son  should  arrive  at  the  age  of  twen- 
ty-one years,  with  the  proviso,  and 
upon  the  condition,  that  his  said 
daughter  in  law  should,  within  three 
months  after  his  decease,  execute 
and  deliver  to  his  executors  a  full  and 
absolute  release  and  discbarge  of  all 
claims  and  demands  she  might  have 
against  his  estate.  To  his  two  grand- 
sons, from  the  said  25th  day  of  March, 
he  gives  the  Biddle  farm,  as  joint 
tenants,  with  remainder  to  their  issue 
in  fee,  and  in  default  of  issue  to  the 
right  heirs  of  the  testator.  He  also 
gives  to  his  grandsons  one  third  part 
of  his  pine  lands  and  cedar  swamp. 
To  his  four  daughters,  the  testator 
gives  his  homestead  farm  and  two- 
thirds  of  his  pine  lands  and  cedar 
swamps,  with  an  estate  of  the  same 
character  as  that  devised  to  his  grand- 
sons. He  then  devises  and  bequeaths 
to  his  four  daughters,  to  their  heirs 
and  assigns  for  ever,  all  the  rest,  resi- 
due, and  remainder  of  his  estate,  to 
be  equally  divided  among  them  share 
and  share  alike,  subject  only  to  the 
payment  of  all  just  claims  against  him 
on  note,  or  book  of  account,  funeral 
charges,  testamentary  and  incidental 
expenses,  and  commissions.  The  tes- 
tator left  one  specialty  debt,  which 
was  a  bond  debt,  the  principal  of 
which  was  $6000,  and  which  was  due 
to  his  daughter  in  law.  She  refused 
to  comply  with  the  proviso  under 
which  ttie  devise  was  made  to  her,nn- 
der  the  will,  of  the  Biddle  farm.  All  the 
personal  estate  which  passed  under 
the  residuary  clause  had  been  appro- 

Sriated  to  pay  the  simple  contract 
ebts,  and  there  was  a  deficiency. 
There  was  no  other  personal  estate, 
except  the  specific  legacies  to  the  wi- 
dow. Also  to  the  simple  contract 
debts,  it  was  admitted  that  the  spe- 
cific devises  must  contribute  pro  rata. 
Held,  that  as  to  the  simple  contract  debts, 
the  interest  of  the  residuary  devisees 
in  the  Biddle  farm  must  contribute 
pro  rata  with  the  other  specific  de- 
vises to  pay  the  simple  contract  debts, 
but  as  to  the  specialty  d^t,  it  is  not 
liable  to  oontnoution.  Decreed  that 
the  residuary  personal  estate  be  first 
appropriated  to  pay  the  simple  ooik- 
tract  debts  of  the  testator  and  ex- 
pense of  settling  the  estate ;  that  the 
specific  legacies  and  devises  contri- 
bute pro  rata  to  make  up  any  defi- 
deocy;  and  as  to  the  specialty  debts. 


Vol.  n. 
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the  ipecifio  deyiiet,  exoept  that  of 
the  Biddle  farm,  whidi  feU  into  the 
retidae,  firat  oontribato  9ro  rata  to 
pay  the  specialty  debts,  toe  residaary 


devise  of  the  Biddle  fivm  being  liable 
only  in  the  event  of  a  deficiency  of 
all  other  property  to  pay  the  special- 
ty debts.  ib 
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THE  FULLEST,  THE  LATEST,  AHS  THE  BEST 

REPORTS 

OV  THE 

* 

COMMON  LAW  COURTS  OF  ENGLAND, 

Containing  the  Cases  decided  in  the  Qneen's  Bencb^  Common  Bencli,  and  Nid 

»  

Prius  Courts^  from  1813  to  1857^  and  in  the  Court  of  Exchequer  and  Exche- 
quer Chamber^  from  1824  to  1857,  are  found  in 

The  REGULAR  and  AUTHORITATIVE  Series  of  the 

ENGLISH  COMMON  LAW 


AND 


ENGLISH  EXCHEQUER  REPORTS, 

Which  present  the  following  claims  to  the  support  of  the  profession: 

1.  They  are  the  only  series  issued  as  the  AUTHORirATiVE  and  acknow- 
LEDGED  medium  bj  which  the  decisions  of  the  Law  Courts  of  England  ue 
made  public. 

2.  They  contain  later  Reports  than  the  Boston  series^  are  more  tvlly  and 
MORE  ablt  reported,  and  so  arranged  by  preservation  of  the  original  pagingi 
that  references  in  reports  or  by  elementary  writers,  can  be  traced  as  readily  as  in 
the  English  editions. 

^^  Vol.  2,  Ellis  A  Blackburne's  (75  E.  C.  L.  R.)  Reports  (Q.  B.)  to  January,  1854,  wu 
puhlitihed  by  us  in  June,  1854.  At  that  time,  the  last  Queen's  Bench  ease  printed  in  th« 
Boston  Law  and  Equity  Reports,  was  of  June  25, 1853.  Our  Tolume  contained  eases  decided 
five  months  later.  The  Queen's  Bench  eases  to  November  25,  1853,  were  published  in  th» 
Boston  series  in  Angvsk,  1854,  two  months  after  we  had  distributed  the  same  oases. 

Vol.  3,  Ellis  A  Blaokbume  (77  K  C.  L.  B.),  with  cases  to  the  end  of  Trinity  TerSi,  ISM, 
was  published  when  the  lattit  case  of  Queen's  Bench  decisions  in  the  Boston  seriM,  wm  of 
Febmaiy  8,  1854,  mors  than  four  months  behind  the  regular  reporters. 

Exchequer  Reports,  toI.  9  (Welsby,  Hnrlstone  A  Gordon),  distributed  by  us  JaaoMy  I'U 
1 956,  eontoins  eases  to  Hay  10, 1 854.  The  \ut  l&x«>i«^u«t  «tM  ^«a  V&  ^^^^ImiMa  ^w»pftj^ 
4$M§d  F9hntMrj  9,  ISM,  firar  montlkt  WUad  >3b»  t%c<^ix  ^jiV!*V»»N«»«^>».'»iffii«»i'l#i 


4  T.  A  J.  W.  JOHNSON  &  CO.'S  LAW  PDBLICATIONS. 

8.  They  contain  more  cases  decided  by  the  oourta  represented^  than  any 
other  series  issued  in  this  country. 


Vol.  77  E5GLI8H  CoxNON  Law  (3  E.  A  B.)y  reports  bigstt-six  eases  decided  in  tbe 
Qneen's  Beach  since  January  li,  1854,  while  but  fiftt-eight  Queen's  Bench  cases,  decided 
•inoe  January  1,  1854,  are  found  scattered  among  Vols.  22,  24,  and  25,  of  the  Boston  Lav 
and  Equity. 

Vol.  78  E.  C.  L.  R.  (5  J.  Soott),  reports  bixtt-fitb  cases  decided  since  Not.  13, 1853,  u 
the  Common  Plbab,  while  the  I4.  A  E.  has  but  fiftt-sbyxh  cases  in  that  Court  since  tha 
lame  period,  to  toI.  25  inolnsiTe. 

Vol.  9  Exchequer  Reports  (Welsbt,  Uurlstone  A  Gordon),  reports  oirs  hundreb  abb 
TBV  CASES  in  the  Courts  of  Excoequrr,  decided  since  June  24,  1853,  while  since  the  saiM 
date,  the  L.  A  £.  reports  107  cases,  scattered  through  yols.  20,  22,  24,  and  25. 

4.  They  are  almost  exclusively  cited  in  argument  of  counsel,  and  referred 
to  by  Elementary  Writers  for  Law  Authorities.  See  Smith's  Leading  Caaei^ 
Smith's  Contracts,  Smith's  Landlord  and  Tenant,  by  Maude ;  Bylcs  on  Bills  and 
Promissory  Notes,  Broom's  Legal  Maxims,  Broom's  Commentaries  on  the  Lavi 
of  England,  or  almost  any  recent  Law  Book  issued  in  England. 

5.  The  Boston  Law  and  Equity  is  made  up  in  this  country  from  the  Law 
Journal,  Jurist,  Times,  and  other  Law  periodicals,  of  a  weekly,  monthly,  or  quar- 
terly character,  and  being  unknown  in  England,  is  never  cited  in  Conrt^  or 
BEFERRED  to  by  Law  Writers.  The  periodicals  from  which  it  is  extracted,  are 
occasionally  cited  under  their  o¥m  particular  names,  but  they  do  not  possess  that 
permanent  value,  even  in  Enr/iand,  which  is  all-important  in  a  series  of  Reports. 

6.  The  Philadelphia  Beports  are  edited  by  Judge  Sharswood  and  by  Judge 
Hare,  whose  labours  as  editors  and  as  authors  have  made  them  so  well  and  so 
favourably  known  to  the  profession. 

These  series  of  Reports  are  by  the  regular  reporters,  and  form  part  of 
ihe  great  chain  of  English  authorities  at  Common  Law,  extondiug  from  the  Year 
Books  to  the  present  time.  They  are  the  ONLY  SERIES  issued  by  AUTHO- 
MTY  AND  UNDER  SANCTION  OF  THE  COURT,  or  cited,  with  but  few 
exceptions,  by  Elementary  Writers.  Being  printed  without  condensiition  or 
omission,  ably  edited  by  Hon.  Geo.  Siiarswood  and  Hon.  J.  I.  Clark  Hare, 
and  issued  in  this  country  immediately  upon  their  comj^letion  in  England,  the 
regular  and  authoritative  series  of  the  English  Common  Law  and  Exchequer 
Beports  presents  inducements  and  advantages  greater  than  those  offered  by  any 
other  series  of  English  or  American  Reports.  In  cheapness,  practical  valve^ 
authority,  and  in  punctuality  of  appearance,  the  great  elements  of  value,  they 
are  unsurpassed  by  any  other  English  Reports  published  in  the  United  States. 
The  same  difference  exists  between  them  and  the  opposition  Reports  issued  in 
the  English  periodicals,  as  is  found  between  the  regular  State  Iic2*ortt  and  ths 
iasues  of  the  various  Law  Magazines  in  this  country. 


INDEX  TO  ENGLISH  COMMON  LAW  REPORTS, 

2  vols.  Sro.     $9.00. 

A  General  Index  to  a\\  \\ve  TovxiV^^  ^^\^<^  \\\  l\vo.  Courts  of  Queen's  Bench 

Tommon  Pleas,  and  at  TSiA  Pn\xft,^TOwv  X'tiA.^  \c»  n\\^  \\w»^\i\.<\x»fe,-wA.\«^Tiuted 

the  English  Commoii  Law  ILcpotta.  ^^  <^y.o  AS  A\\\.v\x.^>A^  ^^.^<?i«ar 


^M^  V.  N 


T.  ft  J.  W.  JOHNSON  ft  CO.'S  LAW  PUBLICATIONS  5 

THE  ENGLISH  COMMON  LAW  REPORTS, 

IN  86  VOLUMES, 

CONTAIN  A  FULL  REPRINT  OF  ALL  THE  CASES 

Decided  in  the  Courts  of  KING'S  and  QUEEN'S  BENCH,  COMMON 
PLEAS,  and  at  NISI  PRIUS,  from  1813  to  the  present  time, 

BY  JUDGES  OF  THE  HIGHEST  DISTINCTION, 

Tenterden,  Tin  DAL,  Wilde,  Talpourd, 

Parke,  Denman,  Jeryis,  Coleridge, 

Alderson,  Lord  Campbell,  Williams,  etc.,  etc. 

Reported  by  Adolphus  &  Ellis,  EUiff  &  Blackburn,  Scott,  Barnewall  &  Adal- 
phus,  Barnewall  &  Cresswell,  Barnewall  &  Aldorson,  Bingham,  Broderip  &  Bing- 
ham, Carrington  &  Paine,  Manning  &  Granger,  Holt,  Starkie,  Taunton,  and 
numerous  others.  The  English  editions  fill  nearly  150  volumes,  and  OOST 
MORE  than  treble  the  price  of  the  American  series. 

Volumes  after  65  contain  Notes  and  References  to  American  Decisions, 
by  Hon.  George  Siiarswood. 

Price  per  volume,  1  to  43,  containing  two  English  volumes      .     .     .     $8.50 
Price  per  volume,  after  43,  containing  one  English  volume,  or  new 
volumes,  as  issued,  containing  about  1000  English  pages,  printed 
in  full,  and  bound  in  the  best  style,  with  notes  and  references  to 
American  cases,  by  Hon.  George  Sharswood, S2.50 

"Wo  regard  the  Exchequer  Reports  nnd  the  English  Common  Law  Reports  unabridged^  M 
invaluable  to  the  legal  profession  in  this  country.  On  queotions  of  Equity,  Coiumeroiol  and 
Common  Law,  they  contain  all  that  is  needful  for  the  practitioner,  and  are  comparatiyely /m 
from  long  d{»cvM»ion9  upon  eonttitutional  law  atid  conttntvtiom  of  local  »tatute»t  with  which  cor 
•eyeral  State  Reports  are  necessarily  encumbered,  as  a  result  of  an  excessive  love  of  ohange  anu 
over  legislation. 

**  We  most  certainly  should  recommend  the  legal  profession  in  this  State,  on  the  score  of  eco- 
nomy, at  least,  to  purchase  these  Reports,  and  keep  up  the  scries,  rather  than  to  rely  upon  any 
or  all  of  the  several  State  Reports.     Very  respectfully,  your  obedient  servants, 

"Finch  A  Ltndb." 

"We  have,  in  the  course  of  our  practice,  had  frequent  occasion  to  refer  to  the  Exchequer  3»- 
ports,  and  also  to  the  English  Common  Law  Reports,  and  we  do  not  hesitate  to  say  that  they  an 
of  great  value  to  the  legal  profession,  and  no  lawyer  should  be  without  them,  if  bis  praotioa  if 
varied  and  extensive.    In  any  event,  he  should  have  them  if  practicable. 

"  As  another  reason  for  possessing  them,  the  price  is  very  reasonable,  being  not  more  than  one 
half  the  price  of  State  Reports.  Bishop,  Backus  &  Noblk, 

ClcTeUnd,  Ohto.** 
"  The  absolute  necessity  of  the  Amoric<iTi  lawyer  keeping  up  an  acquaintance  with  the  Eng  ■ 
lish  decisions  is  well  understood;  and  ih.j  scries  highly  commends  itself  both  on  account  of  th*i 
neat,  accurate,  and  cheap  manner  iu  which  it  is  furnished,  and  the  min«  of  excellent  Report! 
which  it  embraces." — Marvin't  Legal  Bibliography, 

"They  are  reprint«t  of  the  reoclar  and  authoritatiyr  Reports  of  the  Common  Law  Courtf, 
and  are  issued  immediately  after  the  publication  of  those  Reports  in  England ;  and  they  contain 
the  decisions  In  pbrmaxent  and  rbliablb  shape,  as  prepared  by  the  Reporters  of  the  Court,  and 
in  the  form  in  which  those  decisions  are  incorporated  into  the  body  of  English  jurisprudence, 
ciTKD  BT  AUTHORfl,  and  RRFKRRRD  TO  by  the  CouHTS.  Tho  su'ostance  of  many  of  them  is  given, 
it  is  true,  in  legal  magazines  and  periodicals  publiiihed  in  England,  and  reproduced  in  this  coun- 
try, before  the  volumes  of  Reports  are  made  up.  just  as  our  legal  journals  in  the  iliffcrent  Stater 
anticipate  the  issue  of  the  permanent  Reports  of  the  Federal  and  State  C«>urts ;  but  this  does  not 
do  away  with  the  nrcessitt  or  advantaob  of  the  rrgtlar  serie!>,  which  alone  preserve*  the 
chain  of  derisions  unbroken  and  unsurpassed  in  authority.  The  excccilingly  cheap  rate  at  which 
these  volumes  are  published  ($2.50)  and  their  superior  style  of  execution,  commend  them  espe- 
eially  to  the  notice  of  the  profession." — Literary  Worlds  April  10,  1852. 

"The  merits  of  the  series,  they  being  reprints  of  the  rkotlar  and  aittiiouitatiyc  Report^ 
are  too  woll  known  to  need  oommendution." — Law  Jlyittrterf  December,  ISo^t. 

"We  ngnin  call  the  attention  of  our  professional  brethrrn  to  the  p.stablisrrp  8KRTB8  of  En^ 
Ubh  Common  Law  Reports.    We  arc  now  furnished  with  th«  tt.^t  \.K\mK  k\s<t^:«.>!l:^<!:^x«^Rn^lk^ 
botk  the  Queen's  Bench  and  Common  P\eas  wiiXun  ii  tJ^QtWvttt'a  «A  ^wYcMCv»."Cv.v^\»r^«»'^""»^* 
law  HeyiaUTt  JiUj,  IHU. 
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INDEX  TO  ENGLISH  COMMON  LAW  REPORTS. 

1856.    2  VOLS.     $9.00. 

This  Index  is  a  reliable  guide  to  the  immeDse  mass  of  authorities  contained  in 
these  Reports.  The  arrangement  is  simple  and  easily  understood^  and  no  pains 
have  been  spared  to  insure  that  accuracy  which  is  indispensable.  The  editorial 
labours  have  been  performed  laboriously  and  faithfully.  Each  case  has  been 
carefully  read  and  studied,  and  every  point  has  been  noted,  either  direct  or  inci- 
dental, upon  which  the  opinion  of  the  court  was  given.  Of  the  large  number 
of  general  titles  into  which  the  book  has  been  divided,  the  Editors  have  made 
extensive  subdivisions,  which  have  been  again  divided;  so  that,  by  means  of  a  suit- 
able reference  and  running  title,  the  inquirer  is  directed  to  the  precise  page  on 
which  he  will  find  the  desired  authorities.  To  the  page  and  volume  as  referred  to 
in  the  old  Index,  the  names  of  the  cases,  the  page,  and  volume  of  the  English 
Reporter  have  been  added ;  thus  trebling  each  reference,  and  rendering  almost 
impossible  the  existence  of  any  serious  error.  The  titles  of  Atjency^  Contract^ 
Criminal  Law,  IJvidencCy  Executors^  Landlord  and  Tenant^  Partnership,  Plead' 
ing^  Railway  CompanieSy  Vendor ^  and  Wills  are  some  of  those  which  have  been 
most  amplified,  and  to  which  particular  attention  is  invited.  The  work  will  be  foond 
of  the  first  practical  importance  to  those  who  have  the  Enirlish  Common  Law  Re- 
ports or  the  original  English  Reports,  as  well  as  to  those  who  have  neither,  but  are 
m  want  of  a  safe  and  reliable  guide  to  a  large  body  of  the  best  legal  authorities. 

"The  work  is  very  well  done,  the  arrangement  being  raoh  as  is  readily  understood,  and  the 
results  of  the  cases  being  indicated  with  brevity  and  precision.*'— Zrarr  JicjtorUr,  January,  1857. 

"The  unmistakcabltt  ninrk   of  systemntic  and  intelligent  labour  meets  the  eye  on  ereiy 
page." — Lfffnl  Tntelliytnccry  December,  1856. 

**  We  do  not  beoitutc  to  commend  the  labours  of  our  friends  Messrs.  Bidille  and  McMurtrie  to  ' 
the  earnest  considrration  uf  the  profession,  feeling  quite  sure  that  the  inquirer  into  the  Common 
Lnw  authorities  from  1813,  will  not  be  disappointed  in  readHy  linding  the  very  case  or  point  he 
here  seeks." — Law  Regittcr,  January,  1857. 

We  annex  a  specfmen  of  the  Index. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

I.  Form  and  obligation  generally.  X.  Protest. 

ia\  What  is  a  Bill  uf  Exchange.       XI.  Notices  (if  dishonour. 

6)  What  is  a  Promissory  Note.  (a)  Notice  by  any  party  accrues 

(f)   Place  of  making.  to  benefit  of  all. 

d)  Place  for  payment  (6)  Who  entitled  to  notice. 

e\    Parties  to.  (c)   Due     diligence    in    giving 

f)  Other  matters  relating  to.  notice. 

II.  Alteration  of.  (d)  Manner  cf  giving  notice. 

III.  The  stamp.  (e)   Form  of  notice. 

IV.  The  acceptance.  (/)  Proofof  notice  of  dishonour. 
V.  Presentment  for  acceptance.  (//)  Wantof  notice,  how  excused, 

YT.  Acceptance  supra  protest.  XII.  Bunkers. 

VII.  Transfer.  (a)  Liability,  where  taking  lost 

VIII.  Presentment  for  payment.  or  stolen  note. 

(a)  Generally.  (6)  Payment  of  forged   bill  ofi 

(6)  Time   within    which    Bills,  check. 

Notes,  and  Checks,  must  (c)   Payment  ofchecks  and  bills, 

be  presented.  \d)  Liability  and  duty  in  other 

(c)  Place  at  which  presentment  respects. 

must  be  made.  (e)   Lien  of  bankers. 

(cZ)  The  hours  within  which  pre-  (f)  Interest. 

sentmcnt     for     payment  (g)  Appropriation    of    bills    or 

should  be  made.  notes. 

(e)  Days  of  grace.  (h)  Other  matters. 
LSI  Payment.                                             "S^Wl.  C!<\tMlderation. 

Restrictive  indQTWtaoiat.  Vf\^^^^  <!«f««A.w»**atu 

Notice  of  appWcatxon  ol  \3M\  VJA  ^  ^^"^  ^^^  ^*w«ARSttai»i«^ 
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U)  Pleadings. 
XIV.  Release  of  parties  to  bill  or  note. 
la)  Giving  time. 
(6)  IIow  ac<;eptur  or  maker  dis- 
char^^ed. 
XV.  Satisfaction  of  bill  or  note. 
XVI.  Proceedings  upon. 

(a)  Who  may  sue. 

(b)  Recovery  where  note  or  bill 

overdue. 

(c)  Recovery  where  bill  or  note 

lost  or  stolen. 

(d)  Recovery  by  bona  fide  holder 

of  lost  or  stolen  note. 

(e)  Recovery  of  proceeds  of  lost 

or  stolen  note  or  bill. 


(/) 


Trover  for   lost  or  stoler 

bill  or  note. 
Who  may  bo  sued. 
AfHdavit  to  hold  to  baiL 
Debt. 
Trover. 
[/)   Pleadings, 
wi)  Evidence. 
n)  Competency  of  party  to  bill 

or  note  to  bo  witness, 
(o)  Amount  recoverable. 
(p)  When  party  may  resort  to 

original  consideration. 
(q)  When  recovery  may  be  had 
on  common  counts. 
XVII.  Other  matters. 


I.   Form  and  obligation  generally. 
(a)  What  is  a  Bill  of  Exchange. 

Instrument  dra\'n  payable  on  a  eontingency,  not  a  bill.    Palmer  v.  Pratt,  ix.  538 ; 

2  Bin;r.  185.     Ralh  t.  Sarell,  xvi.  422;  1  D.  i  R.  3:{.  ' 

Instrument  treated  as  a  bill,  where  an  obviously  supplied  omission  is  made. 
Phipps  r.  Tanner,  xxiv.  CGU ;  5  C.  &  P.  488. 

An  order  to  pay  money  **  provided  certain  terms  arc  complied  with,"  not  aviilable 
as  a  bill.     Kingston  t\  Long.  xxvi.  308  ;  4  Doug.  0. 

The  order  of  time  in  which  the  names  of  the  drawer  and  acceptor  of  a  bill  are 

r laced  upon  it  is  immaterial.  MoUoy  r.  Delves,  xix.  017  ;  4  C.  &  P.  492.  S.  C.  xx. 
04  :  7  Ring.  428. 

Rill  may  be  accepted  and  indorsed,  before  drawn.  Schultz  r.  Astlcy,  xxix.  G55 ; 
^  B.  X.  C.  544. 

But  a  blank  acceptance  for  a  certain  surti,  altered  by  the  drawer  before  drawing 
into  a  smaller  sum,  is  not  a  drawing  of  the  bill  for  the  sum  expressed  in  the  accept- 
ance.    Balcer  v.  Jubber,  xxxix.  724 ;  1  M.  &  G.  212. 

Words  "  value  received"  not  essential  to  constitute  a  bill  of  exchange.  White  v. 
Lodwick,  xxvi.  454 ;  4  Doug.  247. 

A  paper  containing  a  request  for  the  payment  of  money,  but  not  purporting  to  be 
made  by  one  having  a  right  to  call  on  the  other  to  pay,  is  not  a  bill  of  excuange. 
Little  V.  Slackford,  xxii.  498;  1  M.  &  M.  171. 

There  must  be  a  drawer  to  a  bill.    Vyse  v,  Clarke,  xxiv.  620 ;  5  G.  &  P.  403. 

Instrument  drawn,  payable  to  drawer  or  order  at  a  particular  place,  without  being 
addressed  to  any  person  by  name,  if  afterwards  accepted  by  one  at  the  place  where 
made  payable,  may  be  declared  upon  as  a  bill  of  exchange.  Gray  v,  Miluer,  iv.  301 ; 
b  Tuiin.  /39. 

Bill  at  sight  is  not  a  bill  payable  on  demand,  within  exception  in  stat.  22  G.  3,  c. 
49.    Janson  i\  Thomas,  xxvi.  270 ;  3  Doug.  421. 

Drawn  payable  ninety  days  after  sight  or  when  realized  is  not  a  bill  within  custom 
of  merchants.     Alexander  r.  Thomas,  Ixxi.  332 ;  10  Q.  B.  333. 

Aceeptance  in  blank  f  »r  drawer  and  payee's  name  not  a  bill.  Stoessiger  r.  Rail- 
way. Ixxvii.  548 ;  3  E.  &  B.  549. 

"  Fifty-three  days  after  date  credit  A.  or  order  500Z.  in  cash  on  account  of,"  si^ed 
by  managing  director  uf  company,  is  a  bill  of  exchange.  Ellison  r.  Collingridge, 
lx^  ii. ;  9  0.  B.  570. 

Dividend  warrant  not  negotiable.     Partridge  v.  Bank.  Iviii.  390 ;  9  Q.  B.  390. 

Exchequer  bills  are  negotiable  passing  by  delivery.     Brandao  v.  Barnett,  liv.  518 ; 

3  C.  B.  519. 

Statement  of  deposit  of  lenses  as  security  in  the  body  of  the  note  does  not  affect 
its  negotiability.    Pancourt  v.  Thorne,  Iviii.*310;  9  Q.  B.  311. 

Instrument  in  form  of  note  with  address  in  the  corner  and  accented  by  that  party, 
may  be  treated  as  his  acceptance  or  the  note  of  tlie  drawer.  Lloyu  r.  Oliver,  Ixxxiii. : 
18  Q.  B.  471. 

(b)  What  is  a  Proxissort  Nots. 

Not  necessaiy  that  a  promissory  note  should  be  in  itaelC  ivq^^S&V:^!^.   "i^isL^ 
1635;  OTaiu.  325. 
It  ia  mttoient  that  it  is  a  note  for  the  oftniain  ^^mvikcll  «^«qcii^^'e&ubr^V 
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THE  NEW  ENGLISH  EXCHEQUER  REPORTS, 

IN  37  VOLUMES, 

Contain  nil  the  cases  at  Common  Law  in  tlie  Court  of  Exchequer  and  Exche- 
C]uer  Chamber,  ordered  by  the  Court  to  be  reported,  and  as  decided  by  Loao 
I.YNDUURST,  Baron  Abinoer,  Sir  Frederick  Pollock,  Sir  James  Farke, 
find  other  of  the  most  eminent  of  the  English  Judges.  They  are  reprinted  in 
lull,  in  the  best  style,  with  American  notes,  by  J.  I.  Clark  Hare  and  H.  B. 
Wallace,  Eshjs. 


M'Clelland  &  YouNGE,  1  vol.   82.50 
Younoe  &  Jervis,  3  vols.     -      7.60 
Crompton  &  Jervis,  2  vols.    -    6.00 
Crompton,  Meeson  &  Boscoe, 
2  vols. 6.00 


Crompton  &  Meeson,  2  vols.       5.00 
Meeson  &  Welsbt,  16  vols.    -  40.00 
Welsbv,  IIL'Rlstone  &  Gor- 
don, 11  vols. £7.50 


ARE  NOW  published  AND  READY  FOR  DELIVERY. 

These  Reports  derive  increased  valu^  from  the  Notes  and  Be/erences  to  Ame- 
Hcan  Decisions,  appended  by  Messrs.  J.  I.  Clark  Hare,  and  Horace  Binney 
Wallace.  The  low  price  at  which  they  are  sold  places  them  within  the  reach  of 
every  book-buyer.     Their  merit  recommends  them  to  every  law}or. 


"  I  entertain  a  very  high  opinion  of  the  rocent  Exchcqaer  Reports.    In  my  judprment  they 
notexcolKul  by  uuy  contoinporaueoua  Ucpurts,  in  learnin};,  ability,  or  general  utility  and  iutoreit. 
The  casos  deiudod  are  di<cu.'<8ed  vr'ith  great  caro»  anil  expouiidail  with  uucoiaiu<m  (orce. 

**  I  scarcely  know  of  any  volumes  vrhich  I  deom  of  more  importance  or  value  for  a  pro- 
fessionaL  library."  Joseph  Stort. 

"Of  the  high  yaluo  of  the  Exchequer  Reports,  both  on  the  Pica?  and  Equity  pideg  of  th« 
Coart,  I  have  not  the  least  doubt;  the  decisions  of  this  Court  for  the  List  fifteen  or  tvrenty  yearly 
both  at  Equity  and  Common  Law,  being  entitled  to  equal  respect  wiih-auy  others  in  Kn<:land." 

Simon  Gukenlhap. 

f*The  Exchequer  Reports  are  books  of  great  value.  They  comprise  a  groat  body  of  legal  Icam 
ing  upon  the  most  practical  subjectti :  containing  the  decisions  of  sumo  of  the  ublc.»t  juil^t>5  upon 
cne  English  Bunch.  They,  in  connexion  with  the  English  Common  Law  Kcport^.  are  ulmoi't  a 
Common  Liiw  Library  of  themselves.  I  know  of  no  English  Reports  which  p(i:i!!ei:.s  i-o  much 
practical  value  to  the  profession  as  these  series.  The  price  at  which  they  arc  sold  being  only 
•bout  half  that  of  most  American  Reports,  places  them  within  the  reach  of  all  who  aim  to  havo 
good  libraries.  J.  Younq  Scammon." 

"I  consider  the  Exchequer  Reports  and  the  English  Common  Law  Reports,  especially  if  nna- 
bridged,  as  valuable  as  any  series  of  Reports  that  can  find  A  place  in  a  lawyer's  library. 

•'A.  I>.  I'llAZER." 

"The  judicial  o]»inion8  of  the  judges  of  this  Court  are,  to  say  the  least,  as  replete  with  legal 
learning  and  urunicu.  as  sound,  as  useful  and  valuable,  and  entitled  to  as  much  c^n.-iidcration  by 
the  bar  and  bench  in  this  country,  as  those  of  the  judges  of  any  other  of  the  Kll;rli^h  Supe- 
rior Court*!.'*  Un.  Raxo. 

"In  the  Court  of  Exchequer,  Meeson  A  Welsby  are  the  sole  reporters  (at  present),  and  these 

gentlemen  perhiips  publish  the  most  truly  valuable  of  all  the  Common  Law  Reports.     Thi^  siipe- 

*  riority  mu^t  bo  a:<cribcd  partly  to  the  cxtniordinary  talent  of  the  Barons  who  compose  that 

Court,  and  partly  to  the  ability  and  agreeable  stylo  of  the  reporters  themselves." — J/<irr»ii't 

liibti'ugraphif. 

"Perhaps  no  law  books  come  from  the  English  press  more  valuable  than  the  Exchequer  Re- 
ports. The  Court  itself  is  one  of  the  very  highest  learning,  integrity,  and  general  acquiremoiita, 
and  its  volumes  of  reports  contain  judgments  second  to  none  that  have  over  issued  irum  NVest- 
ininster  Uall. 

"T^l*  references  to  the  American  cases  are  by  Mr.  Justice  Hare,  of  the  District  Court  of  this 
city,  as  in  former  volumes,  nn<l  have  ailded  most  materially  to  the  value  and  completcnciis  of  the 
biKik.  No  praieic  of  ours  can,  however,  add  to  the  already  well  earned  reputation  enjoyed  by 
tliis  aeries  of  reports." — Am.  Law  JUyii'tcr,  September,  1853. 

"Thia  Court  must  perhaps  be  considered  the  first  common  law  Court  in  point  of  learning  and 
ability.  Since  the  time  of  Meeson  A  Welsby,  it  has  been  uncommonly  well  reported,  and  no 
Judgments  that  eomc  from  Vi  cArnvTv^Vet  \\«\V  m«  more  fairly  presented  or  accurately  given* 
than  those  contained  in  theM  vu\uT&e».  «  «  ^  TVi«  li^a^K^  ^1  \3m  American  editor,  Judg« 
Hkra.  exhibit  their  uaaa\  aViWl^,  cv>ttv\>\n\ii\^  tfL\  >iift\>wX  x^^acivAv**,  vwi^^X^ttJ^-^  W\  ^\UA^  o* 
Mthori^,  and  a  nent  tad  Utae  enuuoXaxkw  ^l  v?»^W^«*  «A  V«»5*<'*— ^«^*  ^«*  ^*V«^ 
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